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ABSTRACT

This study investigates the effectiveness of the 1983 rape

law reform in dealing with victims of sexual violence. The law,

as it stood before the 1983 reform was blatantly gender-biased;

women's experiences of sexual violence were based on male

expectations and desires about women's sexuality, morality, and

behavior. These expectations were clearly represented within

both formal law and law-in-practice.

The rape reform of 1983 was a triumph for feminists seeking

to reconceptualize sexual violence to more adequately represent

women's experiences. However, questions remain about the

translation of legal reform rhetoric into law-in-practice. In

this thesis, I examine the possibility that adult female victims

of sexual violence are still constructed along preconceived

legal notions regarding who is and who is not a deserving or

genuine victim. In order to explore the discursive construction

of the victim of sexual violence, I analyze Saskatchewan appeal

trial transcripts using a qualitative thematic content analysis.

My results show a continuity in the preconceived legal

constructions of the rape/sexual assault victim. I therefore

conclude that there are still questions about relying solely on

legal reform in furthering feminist goals for justice for

victims of sexual violence. Seeking justice for victims of

sexual violence, therefore, requires a more in-depth analysis of

the relationship between women and the law.
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CHAPTER ONE: INTRODUCTION

The focus of this thesis is, in part, the efficacy of the

1983 reform of the Canadian rape laws for furthering the

feminist goals of justice for victims of sexual violence. This

thesis focuses on the sociolinguistic patterns in court

discourse from 1976 to 1993, with an emphasis on possible

changes to the legal standards for the victim's conduct and

character. A related focus thus is on the power of law to

categorize and define the experiences of sexual violation

according to the victim's conduct and character. Indeed, I

emphasize the processes through which the victim is classified

into either consenting/deserving/true or

nonconsenting/undeserving/false according to preconceived

stereotypes about desirable female behavior, sexuality, and

character.

This thesis employs a critical theoretical framework in

order to investigate the relationship between legal discourse

and the power of law. To do this, I use the foundations of

feminist jurisprudence, a broad area of critical feminist

scholarship which focuses on the relationship of law to the

lives and experiences of women. For instance, Wishik (1985)

argues that feminist jurisprudence is concerned with
" .

see1ng,

describing, and analyzing the harms of patriarchal law and legal

systems" (p.66). The goal, therefore, is to restructure the law
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so that erroneous patriarchal assumptions about women no longer

find legitimation (Ibid).

Within the milieux of theoretical arguments within feminist

jurisprudence is the common theme of justice and fairness.

However, there are differing positions within feminist

jurisprudence about how this goal could be reached. Some

feminists argue that the law can be enacted to surmount women's

substantive oppression; others are more skeptical and tend to

view the law as inherently biased. Within the latter position is

the general concern that the law, while purporting to be

objective and neutral, is instead influenced by the structural

inequities within society, including the dominant/subordinate

power relationship between the sexes.

This thesis focuses, then, on the incertitude that the

liberal legal reform movement has brought real substantive

reform to the ways in which women are treated within the law. In

doing so, it expands the argument that the formal legal rhetoric

of reform is not always readily translated into law-in-practice.

The general extension of this thesis, then, is that law as a

dominant rhetorical system must be an object of feminist

criticism so that the scope of law's power to define women's

experiences can be ascertained. As Fineman (1991) states:

to position law and law reform as the objective
[of feminist theorizing] is to risk having
incompletely developed feminist innovations distorted
and appropriated by the historically institutionalized
and inextricable dictates of the Law (p.xv).
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Using rape and sexual assault trials as substantive examples,

this thesis seeks to understand the possibilities as well as the

limits of justice for women within the legal system.

Thus, the law is studied as a system of legitimation. In

doing so, I utilize poststructuralist feminist jurisprudence 1n

order to investigate how legal discourse in the courtroom

constructs the legal subject, in this case the rape/sexual

assault victim. In particular, following Foucault's power

knowledge spiral and how it is reflected within the legal

system, my main focus is on the power of law to define the legal

subject while at the same time excluding other voices of justice

and equality, for example feminism. Legal language is,

therefore, the site of articulation between law's power and the

truth of the law. Hence, the construction of the legal subject

1S disseminated through the discursive dictates of the law.

Within this framework, the stereotype of the rape/sexual

assault victim as immoral, sexually irresponsible, and

vindictive, can be seen as a construction of legal discourse.

The hope is that the legal reform of the old rape laws may have

brought changes to how women's sexuality is conceptualized and

defined within a phallocentric legal culture. The reform of 1983

with the introduction of Bill C-127, then, brought about changes

to the formal law, especially in making it more relevant to

women's actual experiences of sexual violence. For example, the

crime was reconceptualized less as a sexual and moral issue and

more of a violent cr1me. Moreover, the 1983 legal reform of the

rape laws removed spousal immunity; it abrogated the principle
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of recent complaint; and, it removed the penetration

requirement. The question is, did it also bring about changes to

the preconceived categorizations of conduct and character which

feminists argued hampered the success of formal law? If so, then

the introduction of Bill C-127 would mean more than mere writing

on paper; it would mean a discontinuity in the law's power to

define and classify the victim of sexual violence.

In order to investigate the construction of the victim of

sexual violence within the Canadian legal system, I undertake a

thematic content analysis of court transcripts. The analysis

incorporates several themes relevant to the feminist criticism

of the old rape laws: the sexual history of the victim, the non

sexual morality of the victim, the motives for making false

reports, the type and role of coercion, the emotional reaction

of the victim, and the principle of first complaint. All the

themes construct the legal conception of the victim, including

who she is, what she did, and to what extent she deserves legal

intervention. The analysis looks at the patterns of discourse

interplay within the courtroom which mayor may not still

perpetuate the myths and stereotypes of who is and who is not

the genuine and authentic victim of sexual violence.
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CHAPTER TWO: THE EVOLUTION OF CANADIAN SEXUAL ASSAULT
LEGISLATION

The second chapter of my thesis contextualizes the rape law

reform movement. The first section deals with the background for

change wherein the feminists of the 1970s exposed the blatant

sexism of the legal system's treatment of rape victims. Section

two is a brief outline of the old rape laws, revealing how the

androcentric system of law defined the parameters of the crime,

thus defining women's experiences from a phallocentric

construction of reality. The third section looks at the

objectives of the legal reform movement in the rape laws and

section four deals with the actual changes to the written law.

I, Background for Change: Feminist Lobby and Rape Law Reform

The issues facing women victimized by sexually violent

crimes were raised in the 1960s and 1970s by feminist academics

and activism. The main focus of the feminists was the double

victimization of rape victims by society, the law, and law

enforcement agencies (Caringella-MacDonald, 1988b). The many

Feminists centered their challenge on the political nature

ideological factions of the feminist movement, then, used the

rape trial as a focal point for consciousness-raising strategies

which focused on the nature of women's sexual oppression by the

dominant male-gender ideology both within and outside of the

trial forum (Bumiller, 1987).

oppression. They saw rape as an instrument of male domination

of rape and located it within a general discourse on women's
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and control over women's sexuality. Moreover, rape was revealed

to be a property crime, not a crime against the person. That is,

rape was traditionally a crime committed by men against men 1n

which women were the damaged property (Snider, 1991). The legal

system did not regard women who were raped as individual victims

who, in their own right, had suffered a crime of violence, but

as losses of viable property by husbands or fathers. Redress,

then, was directed to the male for loss of property (Clark,

1987). Women's sexuality was controlled and manipulated through

androcentric discourse, and indeed, women's physical safety was

dependent upon their ability to conform to male standards of

purity and sexual nonconsent.

Moreover, as women's sexuality was the legitimate property

of men, it was under male control. Clark (1987) states that:

the notion of female sexuality as a thing, or a

property, encourages men to believe that they have a

right to obtain female sexuality: by paying for sex,
as in prostitution or traditional marriage; by
defrauding them as in seduction, or taking it by
force, as in rape (p.7).

Rape was a means by which men accessed the sex to which they

felt they had a right. This control over women's sexuality was

reflected in the rape laws, particularly the exclusion of

married women from legal protection. The principle of marital

exclusion gave men the patriarchal privilege of forcing sex from

their wives since it was not a crime for men to violate their

own property (Snider, 1991).

The feminist movement reconceptualized the meaning of rape

to include women's experiences and definitions and thus

dispelled the myths which surrounded the crime, for example, the
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notion of rape as a crime against male property, not a violent

crime against the women themselves. By breaking the silence

about the experiences of raped women, the feminist movement

emphasized the power relationship between men and women which

shaped the ideological understanding of sexual relations and

rape (Bumiller, 1987). Within legal doctrine, rape was a serious

offence which carried a heavy sentence. However, the law on the

books was rarely translated into real justice in practice as

women who reported rape found themselves within a hostile legal

system which emphasized legal protections for the accused men

against possible wrongful conviction over the victim's calls for

justice. Instances of rape were dismissed by the legal system as

... the major factor in the judgement made to proceed
with a case or to terminate investigation was ... the
character of the reporting victim. If the victim was

drunk when she was first interviewed by the police, if
she was a runaway teenager who did not live at home
and was unemployed, if she was between the ages of

thirty and forty years of age and separated, divorced,
or living "idle", unemployed or on welfare, or

receiving psychiatric care, generally the police would

not pursue the case. Further, if the woman was not

either "jokes" or "male prerogatives" (Snider, 1985).

Thus, rape was viewed as a crime of passion, precipitated

by the complainant's behavior, apparel and background. The

police, for instance, felt mistrust and suspicion toward rape

victims, and thus, fifty percent and more of all rape reports

were classified as "unfounded". There was a lack of foundational

evidence after a preliminary police investigation (Clark &

Lewis, 1977; Department of Justice Canada, 1990; Snider, 1991).

Indeed, victim attributes influenced which cases were deemed

"founded" on evidence:
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hysterical when she reported the crime, or if she knew
the offender, or if she voluntarily accepted a ride in
his car, it was likely that the police would not

designate the case as founded (cited in Department of
Justice Canada, 1990:2).

Moreover, relatively light sentences were handed down for rape,

far below the maximum allowed under the law (Clark & Lewis,

1977; Snider, 1991). As Roberta (1983) points out, reporting the

cr1me did not guarantee justice:

In Canada 1968-1971 the chances of being convicted of

rape if the victim reported to the police were between
1 and 2 out of 25. In 1972 the conviction rate for

reported rapes was 5%; given a 90% unreported
proportion, the true rate of conviction for committed
rapes is perhaps 1/2 of a percent (p.9).

Given the legal statistics, it was relatively easy to get away

with the crime.

Canadian rape laws constructed legal obstacles to the

prosecution of an alleged rape whereby the testimony of the

accused was accorded more credibility than that of the victim,

and indeed, the victim herself was held up to legal scrutiny. As

a result, few rape cases came to court; few convictions were

made; and, the victims, not the offenders, had to prove their

innocence (Clark & Lewis, 1977). The judicial system was not set

up to delineate justice and fairness for female victims' of rape.

Clark and Lewis (1977) comment: "The law is the illusory pot of

gold at the end of an illusory rainbow, according women neither

the protection of their rights, nor the guarantee of redress for

their injuries" (p.27).

The focus of feminist attention, then, was on the cultural

the legal system which denied women true justice. Indeed, the

distortions of the crime perpetuated both within and outside of
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social reaction to rape was influenced by the myths, stereotypes

and preconceived categorizations that often served to

delegitimate rape as an important social issue, and moreover,

tended to discount the victimization of the women and to excuse

the offender. The common cry among feminists in this period was

that through these misconceptions and myths, the law served to

maintain the dominant male-gender ideology concerning female

sexuality and female victimization (Los, 1990).

These myths and stereotypes were part of the social and

legal discourse that surrounded the issue of rape, and, as such,

created a atmosphere of powerlessness, self-blame, self

degradation, and shame for the victim. Women who pursued rape

charges were understood within the juridical system to be

spiteful shrews intent on revenge, sexually frustrated,

delusional, morally undeveloped, and too emotionally unstable

and fickle to be reliable witnesses (Kobly, 1992). Thus, women's

stories of rape were considered by the legal system to be

inventions made to force marriage, to satisfy a childish desire

for notoriety, or for revenge (Schwartz & Clear, 1980).

Moreover, the common misconception held by the legal system was

that women fantasized about being raped, and that women's sexual

behavior governed their character (Kobly, 1992).

These myths governed the treatment of rape victims within

the legal system. The legal system tended to suspect women's

testimony, and thus considered their stories an aspect of their

intellectual and emotional weaknesses (Weiser, 1993). The



10

inherent prejudices about
,

women s psychic nature, which informed

common law rules, are typified by Wigmore:

Modern psychiatrists have amply studied the behavior
of errant young girls and women coming before the
courts in all sorts of cases. Their psychic complexes
are multifarious, distorted by inherent defects,
partly by diseased derangements or abnormal instincts,
partly by bad social environments, partly by
psychological or emotional conditions. One form they
take by these complexes is that of contriving false

charges of sexual offenses by males (cited in Kobly,
1992:990).

These understandings about women's nature were informed by

androcentric definitions about female sexuality. In the 20th

century, the emerging influence of Freud's psychoanalytic

theories and the rise of sexology strengthened the myth of

victim precipitation by arguing that women desired rape either

consciously or unconsciously. An emphasis was placed on the

sexual nature of rape and reflected the assumption that the

rapist was acting out some sexual impulse, of which the victim

was the mitigating factor.

Rape was, then, constructed as an act of sexual lust and

seduction, with little reference to violence and power. Rape was

said to be motivated by sexual frustration and anger and the

label "sexual psychopath" was used to describe the "violent male

offender who was unable to control his sexual impulses and

attacked the object of his frustrated desires" (Donat &

D'Emilio, 1992:12). Thus male responsibility for the occurrence

of rape was placed on the shoulders of the victim, since she

must have precipitated the act of sexual intercourse through her

examined "personality measures, assailants' comments about

behavior, apparel, and lifestyle. Models of victim precipitation
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victims' behaviors, and police reports of victim characteristics

often claimed the victim was responsible for her own

victimization" (Sorenson & White, 1992:3). The practice of

victim-blaming within the legal system has been well documented

(see, for example, Clark & Lewis, 1977).

Women's sexuality, then, was related to men - the phallus;

thus, within the discourse on sexuality, women became the

passive objects of insatiable male sexual needs (Smart, 1989).

This dominant ideological understanding about the nature of

women's sexuality informed the law. It was easy for men to argue

that women enjoyed being raped, and even actively sought it out

because of the hegemonic condition in which women's

understandings about the nature of their sexuality is informed

by male definitions and assumptions (Ibid).

Thus, rape was defined by men as a potential source of

sexual pleasure for women, and thus since women did not know

their own pleasure, it was easy to maintain that their "no"

meant "yes" or that they were enjoying the sexually coercive

act. The issue of consent was defined through the phallocentric

understanding of sexual relations. If a woman invited sex

through her actions, then she should accept the consequences.

For example, if a woman was wearing a tight dress, was kissing

the accused before the rape, or went to the accused's apartment

or room, she was implicitly giving her "consent".

The laws governing rape relied on this element of women's

supposed consent in "requiring physical evidence of penetration,

the need for corroboration, and allowing testimony about the
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victim's sexual history in court trial" (Donat & D'Emilio,

1992:13). Women were placed on trial in rape cases, because of

suspicions about women's sexual behavior as well as their

"willingness to lie and incriminate men in order to avoid

responsibility for their own sexuality" (Kobly, 1992:990).

Moreover, the law reinforced the social construction of

distinctions between chaste and unchaste women and thus was able

to regulate female sexual behavior. Through the informal and

formal distinctions between chaste and unchaste women, the law

accorded justice according to standards and definitions of

proper female sexual behavior. Those women who did not fit the

white, patriarchal notion of the good wife and mother, or who

did not conform to strict sexual mores, were treated as open

territory for male sexual advances. Thus, feminist literature

uncovered the differential levels of justice accorded

prostitutes, divorced women, single women, Native women, women

who hitchhiked, women who frequented singles bars, women who

used alcohol or drugs, etc ... (Messerschmidt, 1986).

II. A Brief History of the Law on Rape Prior to the 1983 Reform

The law reflected sexist attitudes both within the written

law, and in practice. Before the 1983 reform, sexual assault was

criminalized using the labels "rape" and "indecent assault" and

afforded women protection against sexual attack. The written law

did not overtly condone sexual aggression against women: it

recognized that consent could be obtained through fraudulent

means; it provided a very stiff penalty; and, because it was

J
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sex-specific, it reflected the reality of the victimization of

women by men (Jackson & Griffiths, 1991) (see Appendix A).

However, the reality within the legal system was not so

simplistic and straightforward. The challenge of the feminist

movement to the rape laws was that they were based on the double

standard of justice for men and women, and that these laws

functioned to perpetuate the maintenance of male standards and

assumptions. Thus, in practice at least, legal protections and

means of legal redress were elusive for victims of rape. It was

concluded by feminist legal scholars that the rape laws

blatantly reflected male values, assumptions, and ideologies.

Legal precautions were written into the law by both legislators

and judges to provide men with protection against false

accusations (Kobly, 1992). These legal precautions were

reflected in the common law rules governing rape.

The Issue of Marriage Property Rights

Probably the most obvious signal that the law on rape was

not about the rights of women to physical and sexual autonomy

was the stipulation that for rape to have happened, the victim

and the accused could not be married to each other. Under old

laws, the patriarchal basis of marriage was protected so that

the husband had complete rights to his wife's sexuality, his

rightful property, at all times (Snider, 1985).

The Law of Evidence

Another point of contention was the deep suspicion about

the claims of women that they were raped. Indeed, the law

provided unusual protections for the accused against false
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accusations and fabrications. Although protections were already

set within the law of the land (Sections 120, 125 and 128) which

protected against the possibility of fabrication, the Code also

contained an additional mechanism to protect men from false

accusations of rape (Osborne, 1984). Women's testimony under

oath was not trusted and therefore judges were obliged to remind

After 1976, the mention of corroboration was removed from

the jury that it was unsafe to convict the defendant based

solely on the victim's testimony. Hence, the victim's evidence

had to be corroborated, either by a third person, or by physical

evidence of a struggle, for example torn clothing, injury, etc.

(Los, 1990; Snider, 1985). Juries were warned to be suspicious

of the sole testimony of the female victim, a warning

unparalleled in other cr1mes with the exception of perjury

(Snider, 1985).

s. 142 of the Code. However, there was evidence that despite the

"
b
." (0 bcorro orat10n s orne, 1984). Moreover, women who had not

implementation of the statutory silence on corroboration, the

debate did not end: judges were permitted discretionary power 1n

some instances after 1976 to caution the jury about the reliance

on the sole testimony of the victim without using the term

immediately reported the crime to the first available person

were unlikely to be believed since they could have developed a

jury that if the victim took a long time to report the rape,

story of rape in the time that elapsed between the cr1me and the

report (Los, 1990). Thus, the judge was entitled to warn the

then she had ample time to create a false story (Snider, 1985).
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The doctrine of recent complaint was based on the premise that a

true victim of such atrocity would raise a "hue and cry" at the

earliest opportunity to the first available person (Department

of Justice, Canada, 1990). Feelings of shame, embarrassment,

fear and humiliation were rarely seen as legitimate reasons for

not reporting the rape at the first available opportunity.

Women's Sexual History as Evidence of Credibility

Evidence of a dubious sexual past was used in court to

question the credibility and reliability of the victim as a

witness. For the male accused, however, no such stipulation

applied even if he had prior convictions of rape and other

sexual offences (Los, 1990; Osborne, 1984; Snider, 1985). The

unstated inference remained that only chaste women could be

raped (Snider, 1985). If a woman was sexually active, then this

denoted her dishonesty (Department of Justice, Canada, 1990).

Thus, if a woman had consented to intercourse with a man who was

not her husband, the logic of the courts stipulated that she

must be consenting to other acts of sexual intercourse,

including the rape (Ibid).

The 1976 revision of s. 142 was also intended to deal with

this 1ssue. Within s. 142 imposed restrictions on the

questioning of the rape victim about her sexual past in order to

lessen her humiliation and trauma within the courtroom (see

Appendix B). Under the new guidelines, the rape victim could not

be compelled to relate her sexual history to the court unless:

(a) reasonable notice was given
(b) along with sufficient particulars of the evidence sought to

be adduced, and

(c) the judge had decided, after an in camera hearing, that its
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exclusion would prevent the "just determination of an issue
of fact in the proceedings, including the credibility of the

complainant (Snider, 1985:339).

However, the symbolic change in the law did not translate

The Phallocentric Definition of Rape

into an actual limitation on using the sexual history of the

victim. Judges still maintained discretionary power to define

when and if the victim's past had any relevancy to the charge of

rape especially if she had not been a compellable witness at the

in camera hearing (Kobly, 1992; Osborne, 1984). For example,

other witnesses could be brought in to testify about the sexual

past of the victim and thus challenge her credibility (Osborne,

1984).

The definition of rape prior to 1983 was based on a

phallocentric model requiring only vaginal penetration by the

male sexual organ and excluded other sexual attacks (Los, 1990;

(Clark & Lewis, 1977; Hinch, 1988; The Law Reform Commission of

Snider, 1985). The penetration requirement meant that the sexual

nature of the cr1me was highlighted, and not its violent nature

Canada, 1978). Thus, the penetration requirement meant that

cases where penetration could not be proven were dismissed as

The Issue of Consent

unfounded and indeed were less likely to result in a conviction

(Department of Justice Canada, 1990; Hinch, 1988).

The focal point of all rape cases has been the presence, or

absence of consent. The criminal responsibility of the accused,

the mens rea, often focused on the pretense that the victim

consented to the act of intercourse and moreover, that the

accused did not intentionally apply force without the victim's
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sexual history were enmeshed within the issue of consent - the

most obvious cases including evidence of prior sexual

intercourse with the accused, and evidence of a reputation that

the victim was a prostitute or guilty of flagrant sexual

misconduct (Hinch, 1988; Kobly, 1992). The issue of consent,

then, meant that a woman's sexual "reputation" could be relevant

to the issue of consent, and more often than not, judges allowed

testimony which served to discredit the victim (Hinch, 1988).

The more recent controversy surrounding the issue of

consent was based on the stipulation that the accused honestly,

albeit mistakenly, believed that the victim was consenting to

sexual intercourse. In 1980, in the case of r.ys Pappa john the

prosecution argued that the accused had genuinely been mistaken

in his belief that the victim had consented to the sexual

intercourse. Despite the conviction of rape 1n this case, the

"mistaken belief in consent" defence was henceforth grounds for

acquittal if the accused could prove that he had cause to

believe that the victim was consenting (Snider, 1985). Through

this precedent, the onus has been placed on the victim to argue

that she was not a willing partner in the sexual activity. Her

nonconsent could be potentially overruled or deemed irrelevant

if the accused successfully proved that he had interpreted the

victim's actions as indications of her compliance in the sexual

activity.

The defence, therefore, had to prove that the accused

believed that the victim was giving her full consent, that he

17



had made a dire mistake and did not have the requisite state of

mind necessary to prove mens rea or culpability. The woman's

protests then, could be interpreted as consent. Therefore,

within legal practice the woman had to prove that she made her

"No" forcefully known; if her protest is mistaken to be an

attempt at playing coy or that her "No" meant "Yes", then all

charges of rape could have been dropped based on evidence of the

accused's claim of mistaken belief in consent (Hinch, 1988).

Related to the issue of consent is how well and to what

extent the victim resisted the "sexual overtures" of her

attacker. As Gunn and Minch (1988) argue, the definition of the

crime depended upon what evidence the victim provided, be it

torn clothing, screaming, or the infliction of injury: "In order

for resistance to be taken seriously, even by the victims, it

might require severe injury and that would seem to encourage

reporting" (p.49).

III. The Objectives of Rape Law Reform

The most general criticism of the rape law was that the

process of law-making, administrative policies and procedures,

and legal interpretation constructed and perpetuated women's

subordination (Currie & Kline, 1991). Moreover, the failure of

the legal method and administration to validate and account for

women's experiences and constructions of reality was uncovered,

in that the truth about women's experiences of rape was defined

and conceptualized by the male-dominated legal system. The

women's movement, then, was placed within the position of

proving that rape was epidemic, that it had severe ramifications

18
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for the victim, and that the issues of consent/nonconsent and

human sexuality were framed within an androcentric model and

therefore required female discursive reconceptualization and

definition. Feminists provided a critical examination of how

rape was conceptualized and how this affected what the courts

were willing to accept as evidence within the rape trial; how

the courts defined the parameters of the crime; and, how the

courts typified the ideal rape victim (Department of Justice

Canada, 1990; Kob1y, 1992).

The main problems for the feminist challenge in the 1970s

could be grouped into three general themes: (1) Not enough

rapists were being arrested, prosecuted and convicted; (2) the

criminal justice system was openly hostile to female victims of

rape; and, (3) the handling of rape cases was incompatible with

other crimes (Caringella-MacDonald, 1988b; Department of

Justice, 1990; Schwartz & Clear, 1980). The goals of the

feminist movement were thus to diminish the inordinately high

rates of attrition in sexual assault prosecutions, increase the

number of arrests, prosecutions, and convictions in rape cases,

and, to achieve fairness and justice for the rape victim.

The feminist movement employed several strategies which

included critiques of political and legal theory; social and

political activism; the development of rape crisis units;

litigation; and, legal reform (Lahey, 1989). Through these

strategies, feminists uncovered the high incidence of the crime,

exposed the myths about the nature of the crime, and uncovered



women's fear of reporting rape to the authorities (Dumaresq,

1981).

Feminists challenged the legal definitions of rape, and

therefore, their immediate political goals were to

reconceptualize the legal parameters of the law. As Clark and

Lewis (1977) argue:

So far as women are concerned, their sexual organs are

no less, and no different a part of their person than
their heads, eyes and limbs ... since sexual organs are

just part of the body, an attack on the sexual organs
is as threatening to life and health as an unprovoked
attack on any of the other bodily parts ... (therefore)
the same standards which apply to assaults against
other parts of the body should also apply against the
sexual organs (p.167-168).

The argument was that the law itself was biased and therefore

needed to be revised in order to more accurately reflect how

women experience rape. Therefore, the reform of the rape laws

became a political focus for feminist groups (Allison, 1991).

IY. Prom Rape to Sexual Assault (1)

The changes to the old rape laws came after a decade of

extensive lobbying by members of the feminist movement, for

example the National Association of Women and the Law, the

National Action Committee on the Status of Women, and the

Canadian Nurses Association (Snider, 1985). As well, the law

enforcement community as well as the bar associations, lobbied

for changes to the old rape laws, although their line of

argument was much different than the feminist lobby. Snider

1. While it is duly noted that there are male victims of sexual
assault and that the experiences of these victims cannot be

ignored, it is undisputed that the overwhelming majority of

rapes and sexual assaults are committed by men against women.

Therefore the victim will be referred to as female.

20
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(1985) argues that the focus of the law-and-order lobby was to

increase the power of the police and the courts, so that more

people could be processed within the legal machinery. For

example, the law-and-order groups, such as the Canadian Bar

Association, wanted sexual offence definitions clarified to

ensure that the legal machinery could run more smoothly.

Despite the different points of departure, the end-result

was a compromise between the law-and-order lobby as well as the

feminist law reform lobbyists. The Law Reform Commission Report

Number 10, published in 1978 legitimized feminist concerns about

the old rape laws and suggested changes:

Our consultants have confirmed that the predominant
legal and behavioral characteristic of rape is not for
the offender its sexual, but rather its aggressive
aspect, its violation of the physical integrity of the
human person. In the Commission's opinion the law

should reflect this reality (Law Reform Commission
Report Number 10).

Therefore, the Law Reform Commission presented draft legislation

rape) and replacing them with Sexual Interference (touching

which advocated abolishing s. 140 (rape) and 145 (attempted

another person without consent for sexual purposes) and sexual

aggression (threatening or using violence in the course of

sexual interference) (See Snider, 1985).

Two proposals, Bill C-52 and 53 were negotiated through

these proposals and presented to Parliament. However, only parts

of these proposals were later voted into law. In the end, a

third and more comprehensive version, C-127 was passed into law

on August 4th, 1982 and went into effect in January, 1983.
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The final passing of Bill C-127 was the result of further

negotiation and compromise, and represented a significant step

for the law reform movement. Rape was redefined as a violent

crime which expresses power, dominance and hatred, as opposed to

being a crime of passion and uncontrollable male lust (Snider,

1985). Therefore, both the Law Reform Commission and Canadian

feminists called for the abolishment of "rape" and "indecent

assault" and consequently, the creation of a new multi-tiered

"sexual assault" charge which would emphasize the violent nature

of the crime (The Department of Justice Canada, 1990; Hinch,

1988; Los, 1990). The new sexual assault laws were thus created

with penalties scaled to the seriousness of the offence:

1. Simple sexual assault (s. 246.1) carrying a maximum
penalty of 10 years' imprisonment.

2. Sexual assault along with the possession, use or

threatened use of a weapon, threats to a third party, or

the causing of bodily harm (s. 246.2), with a maximum
term of 14 years' incarceration, and

3. Aggravated sexual assault (s. 246.3) with a potential
life sentence.

These new laws differentiated between the levels of violence and

the degree of threat or risk to the victim, and not the nature

and extent of sexual intimacy.

The new sexual assault laws embody significant changes: the

offence was redefined in gender-neutral terms so that both male

the same legal clause; the penetration requirement was

and female victims of sexual violence were to be processed under

overturned as the traditional standard for sexual violation; the

rules of conduct within the rape trial were clarified; the

corroboration requirement was eliminated; the sexual history of

the victim was made inadmissible with the introduction of Rape
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Shield Laws (see Appendix C); spousal immunity was eliminated;

the definition of fraud and abuse in the exercise of authority

was expanded; the rule of recent complaint was abrogated; the

definition of force was made more precise (see Appendix D); and,

sexual offences were moved to the section on Offences Against

the Person and Reputation within the Canadian Criminal Code

which reflects the violent and assaultive nature of the crime

(Allison, 1991; Los, 1990).

The goals set for the legal change were articulated: to

eliminate the emotional distress of women who report and

prosecute rape charges, and therefore to facilitate the ability

of women - despite their background - to obtain justice for the

assault on their bodies and person. Thus, one of the objectives

of feminist research has been to understand the success or

failure of the reform with regards to its impact on the feminist

agenda of justice and equality.



24

CHAPTER THREE: THE LEGAL CONSTRUCTION OF REALITY:

CONTRADICTIONS AND INCONSISTENCIES

This chapter deals with the theoretical issues which have

arisen around the legal inconsistencies and contradictions with

respect to women and the legal system. It is not certain within

feminist jurisprudence that women's experiences within the legal

system, including the courtroom, have been improved due to legal

reform. Indeed, the legal system is itself being put on trial

through a progression of critical examinations. Feminists are

arguing that the legal system does not reflect women's

experiences and truths within its discursive patterns. It is

argued that the female rape/sexual assault victim is a

discursive invention of the ideological construction of

femininity within the legal system.

The first section of this chapter deals with the 1ssues

which have emerged regarding the efficacy of the new sexual

assault laws. There is a growing consensus that the

implementation of formal law, intended to resolve issues of

equality, has not been translated into substantive justice for

women. The second section takes this one step further and

challenges the nature of the legal system itself, especially its

claims of objectivity and neutrality. The efforts of the liberal

reform movement have brought about changes to the law. However,

these changes do not necessarily challenge the epistemological

assumptions of the Enlightenment concerning the production of as

well as the nature of truth; for example, the constructed
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dichotomization of reality into male/female, true/false,

subject/object, etc ... Therefore, any changes made to the legal

system should take into account how the law fits legal

experiences into the rigid dualistic model of Enlightenment

thinking where things are essentially true or false, guilty or

innocent. The postmodernist position reveals the truth presented

by the law as misguided and inherently flawed since it is deeply

rooted in social ideation. Therefore, postmodernist feminists

seek to deconstruct the androcentric construction of women's

experience within the law.

The third section further develops the postmodernist

position, using Foucault's formulations of power, knowledge and

the subjectification of the modern individual. This section

looks at the means by which the legal subject is created through

legal language, and especially, how the victim of sexual

violence is constituted through the discursive imperatives of

Canadian law.

Ie The New Sexual Assault Laws: Real or Substantive Justice for

Homen?

The implementation of policy and law-making reforms

signaled the development of progressive formal equality for

women. Through the process of feminist public debate, an

important ideological shift from old patriarchal understandings

about traditional gender roles to a more "gender-neutral" and

"gender-equality" understanding is reflected within legal

formulations (Currie & Kline, 1991). Indeed, there has been a

shifting in social and legal understandings about the nature of
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sexual assault, which has resulted in the further reform of law

in the 1990s.

Recent amendments to the Criminal Code were undertaken by

the Canadian Parliament in order to answer the questions

surrounding the definition of consent and the issue of mistaken

belief. In the 1991 Seaboyer case, Section 276 (The Rape Shield

Law) of the Criminal Code was repealed as unconstitutional

because its blanket policy regarding the complainant's sexual

history contravened the accused's right to a fair trial under

the Canadian Charter of Rights and Freedoms (Hughes, 1993). This

legislation did not provide for the "possible exercise of

discretion by the trial judge to receive such evidence when the

probative value of the evidence outweighed the potential

prejudice to the proper outcome of the trial" (Delisle,

1993:335). Attempts were thus made within Parliament to

establish a balancing act between the probative value of the

evidence sought to be adduced and the prejudicial effect of the

evidence (Ibid).

Bill C-49, developed in order to establish substantive and

procedural guidelines for the admission of sexual history

evidence, was assented to in June of 1992 (Way, 1993). These new

provisions were intended to provide a more concise definition of

consent as well as address the mistaken belief defence (see

Appendix E). For instance, the new legislation provides for the

admission of past sexual history only if it is relevant on

grounds other than the inference that the complainant is more

likely to have consented to the sexual activity that forms the
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subject-matter of the charge, or that she is less worthy of

belief (Delisle, 1993).

The new legislation has taken the 1ssue of consent out of

the hands of the accused (he thought she wanted to have sex

against her will) and thus developed a "no-means-no" policy of

sexual relations. Specifically, the "accused must be cognizant

throughout [the sexual activity] that her consent continues"

(Hughes, 1993:347). Hughes (1993) describes the implications:

While not perfect, and vulnerable to restrictive
judicial interpretation, the new provisions are an

advance from the still wide-spread assumptions about
the right of men to sex, of the obligation of women to

comply, and of the male-defined view of what sex is
about .•. Men will have to put their minds to questions
they have not had to put their minds to before, (at
least not in the same way): "Does she really want to

do this, am I listening hard enough or am I kidding
myself?". The real message that should be read in
these provisions is that sexual activity is not a

guessing game; guessing could result in conviction for
sexual assault (p.347).

Thus, the new legislation 1S intended to provide a balance of

justice for the rights of the accused, as well as to reflect the

"seriously disturbing effects of rape mythology on the operation

of the legal machinery and ultimately on the security of women"

(Weiser, 1993:216).

Moreover, there is some evidence that the reform of the

rape law has had the desired effect, especially in the area of

reporting. The dramatic increase in the reporting of sexual

assaults to the police has been pointed to by the legal

reformists as proof that Bill C-127 has been successful 1n

encouraging more women to report incidents of sexual violence to

the criminal justice system. The rate of reporting has increased
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from 53 reports per 100 000 in 1982 to 112 per 100 000 1n 1988

(Department of Justice Canada, 1990).

However, despite the increase in the rate in reporting,

complacency about the liberal reform of rape laws has not been

established; there are too many questions and contradictions

surrounding the institution of formal (theoretical) equality

which need to be addressed. Schissel (1993), for example, argues

that there 1S more evidence linking the rates of sexual assault

with macro-economic conditions and state social control policy

(i.e. the federal war against crime) than with the influence of

Bill C-127 since the incidence of actual cases of non-sexual

assaults also increased since 1982. Other factors may also have

had an effect on the rates of reporting, for example, the

increase in reports of child abuse due to protocol whereby

instances of child abuse must be reported to the police

(Department of Justice, Canada, 1990).

There is a growing consensus that legal reform can only be

tempered with guarded optimism. Recent literature on the

effectiveness of legal reform on the feminist agenda tends to

reflect the view that reform is fraught with contradictions and

inconsistencies (Bumi1ler, 1987; Caringe1la-MacDona1d, 1988a;

Caringe1la-MacDona1d, 1988b; Chappell, 1984; Gunn & Minch, 1988;

Hinch, 1986 & 1988; Kob1y, 1992; MacDonald & Gallagher, 1993;

Osborne, 1984; Smart & Brophy, 1985; Snider, 1985 & 1991; White,

1985; Wishik, 1985). Rape law reform has not been necessarily

translated into meaningful, substantive change for rape victims.

As Osborne suggests, the sexual assault laws may only be the new
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cosmetic for women, representing only the appearance of change,

not the reality (Osborne, 1984).

There may be a gap, then, between law-in-theory and law-in

practice. For example, the legal reform has only incrementally,

if at all, improved the rates of arrest and conviction in both

Canada and the United States. These statistics reveal the

tendency to prosecute "real" sexual assaults characterized by

the use of violence by a stranger on a chaste woman while other

cases in which the victim's story lacks credibility and the

seriousness of the crime is questionable, are dismissed as

"unfounded" (Caringella-MacDonald, 1988b:130; Hinch, 1984:39).

Schissel (1993) provides evidence that despite the increase in

victims reporting sexual assault, the reform did not translate

into more legal intervention. Within its report on the efficacy

of the sexual assault legislation, the Department of Justice

Canada, Report No.5 (1990) has concurred that there has not

been a substantial decrease in the proportion of cases being

classified as "unfounded". The rate of unfounded cases has gone

from 14 per cent in 1983 to 15 per cent in 1988 (Ibid).

Nor has the implementation of the sexual assault

legislation had a profound effect on the likelihood that a

charge will be laid in cases of sexual assault (Ibid). Schissel

(1993) argues that although there is an increase in the

incidences of cleared by charge for sexual assault, it is not in

proportion to the number of actual incidences. Moreover, the

Department of Justice (1990) also notes that there is evidence

that there has not been a significant increase in the rates of
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conviction for sexual assault since 1983 comparable to the rates

of reporting.

What this means is that while more women (and children) are

reporting instances of sexual violence to the police, the number

of substantiated cases has not risen 1n proportion to the

increased number of reported cases. The implications of this are

that despite the willingness of women to report sexual violence,

the legal system has not kept up with the growing demand for

legal intervention. As Gunn and Minch (1988) argue:

Our research indicates that even when the victim
initiates legal proceedings, the majority of

perpetrators slip through the cogs in the "wheel of
justice". We found that nearly three-quarters of the

charges studies were diverted from the legal system
and that most of this filtering occurred at the police
level (p.133).

They further argue that the response of the legal system remains

a condition of how well the victim observes closely prescribed

behavior. There is still a preoccupation with "victim

accountability within the legal system which is reflected 1n the

number of acquittals and low sentences" (Gunn & Minch,

1988:136).

Thus, there needs to be further exploration of the

seemingly inadequacy of the legal system in dealing with cases

of sexual assault. As Caringella-MacDonald (1988a) claims, the

small changes in rates of clearance by charge and convictions

are manifestations of the legal dismissal of women's experiences

and concerns:

Sexist beliefs about the need to protect men from
women who seduce, lie, precipitated, and so on,

justify the legal status quo protections. These
beliefs undermine reforms by slanting criminal justice
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decision-making in a direction contrary to the intents
of legal changes (p.135).

Thus, women have been placed within the position of having to

prove the gender bias within the law.

It is within this framework that feminist legal scholarship

seeks to bring to light the contradictions of legal reform, not

just the effects. There 1S a growing awareness within feminist

jurisprudence that reformist strategies lead to the public

impression that the demands for formal equality under the law

have been met, therefore further criticism and lobbying for more

justice becomes questionable and less of a legitimate cause

(Currie, MacLean & Milovanovic, 1991). Thus, it is assumed that

there is no need to further reevaluate and investigate gender

bias within legal formulations and practices S1nce

theoretically, women and men are equal under the law. Because

they are required to prove the gender bias in law, women are

placed within the position of "chronic convincer" and, over

time, are becoming disparaged as the "chronic complainers"

(Martin, 1993). That women have to retell stories of

discrimination and sexism within the legal system over and over

again illustrates the scope of the power inequalities between

men and women (Ibid).

For even modest change to take place, and for the stories

of disadvantaged groups to be given credibility and

authenticity, the legal system requires the repetition and

restatement of stories about the extent and impact of violence

against women through both the popular and legal media (Ibid).

Thus feminists must keep playing the political numbers game of
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proving to the legal system that gender bias does exist and that

it negatively impacts women's chances for real justice, while

nothing very substantial is put into place to improve the

situation. It 1S as Chunn and Brockman (1993) argue, a matter of

"running hard to stand still" (Chapter 14).

While feminist efforts to reform the law test the

application of legal rules and concepts in diminishing women's

oppression, there is a growing concern within critical feminist

theory that the basic tenets of the law are inherently flawed.

For example, MacDonald and Gallagher (1993) argue that Bill C-

49, although taking a step towards placing the onus of proving

consent with the offender, 1S 1n danger of being too vague about

the "reasonable steps" the offender needs to take 1n order to

prove he had consent. Therefore, any reworking of formal law

becomes merely a surface, technical and symptomatic matter which

can be implemented within the legal system without any

structural changes to the deeper structural issue of violence

against women (Currie & Kline, 1991).

II. Feminist Excavations of the Law

The concern about the efficacy of legal reform is related

to the nature of law itself. One aspect of this has been the

exposition of law's duplicity. Even though the law is portrayed

as rational, objective and fair, it cannot sustain these ideals

since it is immersed within social relations and ideation

(Naffine, 1990). Feminists argue, then, that the ability of the

law to implement social progress through objective and neutral
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methods is a smokescreen concealing gender bias and the unjust

treatment of women.

Legal Realism and Law's Objective Truth

The idea of law's duplicity is not new. The traditional

view of the law as being a scientific method consisting of

certain natural principles and doctrines was challenged in the

1920s and 1930s by legal realists (Ryan & Ferrell, 1986). The

focus of the criticism was on the legal decision-making as being

governed by the reason external to the deductive process (Ibid).

Thus, the decisions of the courts as based on logically and

objectively derived facts and laws were instead seen as being

part of subjectively selected premises. The law, they argued,

was not out there to be discovered and therefore the right

decision could consistently be met. Rather, the law was created

by judges through their personal decision-making. Indeed, the

legal realists uncovered the impossibility of constructing an

objective and neutral set of legal rules because of the existing

interrelationship between politics and law. Thus, the law is

subject to different readings and interpretations with no one

true answer; as Derrida states: "the absence of an ultimate

meaning opens as unbounded space for the play of signification"

(cited in Ryan & Ferrell, 1986:184).

Instead, the truth of the law is derived through the

process of accepting one interpretation over another with each

interpretation being influenced by assumptions, preconceptions,

expectations, purposes, foreunderstandings, interests, etc. The

rule of law being objective and neutral becomes a myth, a
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fallacy under which power relations are maintained and

supported. As Becker argues, since the factual account within

the legal method is influenced by values, people should be aware

of the relationship of power to the definition of legal

parameters:

•.. the question is not whether we should take sides,
since we inevitably will, but rather whose side we are

on ... We warn people, thus, that whose version of the
facts becomes the standard in society against which
"truth" and "falsity", "reality" and "unreality" are

judged" (cited in Ryan and Ferrell, 1986:188).

There is, then, a mutual connection between values and legal

facts through which the subjective truth is legitimated.

Therefore, from the standpoint of critical theory, using

the classic formulations of Marx and Engels, a power

relationship is reflected through the connection between values

and legal fact, a connection characterized by cultural hegemony.

The ruling classes, both economic and social, have the

legitimacy to disseminate and standardize their version of the

truth, a truth influenced by the demands of capitalism (Palmer &

Pearce, 1983). Within this argument is the assertion that the

resolution of the case depends upon the power of the individual

to have his or her version of the truth accepted. Thus, some

groups are able to control the legal definitions, language and

philosophy by which each version of truth is compared and

evaluated.

The Feminis� Engagemen� wi�h �he Law: The Ex�en� of Reform

Feminist scholarship contends that the law has neither been

neutral nor objective in its treatment of women. The versions of

truth which are accepted within the courts have reflected a male
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bias since historically, men have had the power to define the

conceptual parameters within the law. That the law serves as a

monopoly of male interests, is the beginning point for a myriad

of theories seeking to deconstruct the relationship between the

law and women's articulation of their suffering as women.

Historically, women's involvement with the law has been

primarily concerned with acquiring equal formal rights (Lahey,

1989). This involvement, fostered by the liberal feminist

movement as well as first-wave feminism, did not seek to change

the rules within the law, but rather, saw the goal of justice

for women as attainable through changing outmoded practices and

stereotyped modes of thinking which legally constrained women's

participation in the public marketplace (Currie & Kline, 1991).

The focus within the liberal movement has been on the

acquisition of formal equality between men and women through

anti-discrimination policies, so that both sexes could have the

same civil and legal rights.

Within this perspective, the traditional view of law as

objective, impartial and neutral is kept intact, and thus any

discrimination or injustice is the result of the breakdown of

these ideals. Thus, the Enlightenment view of rationality and

humanism are left intact. Naffine (1990) sums up this position:

The objection is to the failure of law to adhere to

its own professed standards when it invokes
discriminatory laws and practices. That is, the

objection is to bad law (my italics) (p.4).

The solution is to enhance the female perspective through

encouraging more female engagement with the law as lawyers,
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providing a critical mass whereby female interests will be more

readily accepted within the dominant discourse.

Although there is evidence that legal procedural

requirements, substantive law, and criminal justice practices

have been altered due to the liberal feminist movement, there is

criticism that these changes are merely symptomatic and

shortsighted, and do not have a significant understanding of

deeper social problems such as sexual violence against women

(Caringella-MacDonald, 1988b). The liberal feminist goal of

legal reform has reached an impasse; the partial measures of

reform have not served to abrogate women's oppression (Smart,

1989). Instead, the processes of legal reform merely serve to

mask the gendered nature of law (Wishik, 1985). As Currie and

Kline (1991) argue:

The reformulation of current social institutions and
their expansion to incorporate women's concerns merely
disguises the ways in which patriarchy is
reconstituted, presenting changes as 'progressive
Not only does reform thus reproduce patriarchy, it
engages women in the process (p.13).

Indeed, a common theme within a widely diverse and growing

body of feminist scholarship is that the law, as an

authoritative system of legitimation and rhetoric, should be the

object of critique and investigation. For example, Fineman

(1991) argues that:

Law can be and should be the object of feminist
inquiry, but to position law and law reform as the

objective of such theorizing is to risk having
incompletely developed feminist innovations distorted
and appropriated by the historically institutionalized
and inextricable dictates of the "Law" (p.xv).
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Thus, recent feminist scholarship has gone beyond trying to fix

a rigid system through the processes provided by the system and

has therefore questioned the modernist assumption that the truth

can be ascertained through engagement with the empirical world

(Currie & Kline, 1991).

The Engagement of Postmodern Feminists

The engagement of postmodern feminism within feminist

jurisprudence has created a complex, if not provocative approach

to the understanding of legal knowledge and power. Within this

approach is a challenge to the categories and classifications

which have traditionally governed legal thought. One goal of a

postmodern feminist jurisprudence, then, is a challenge to the

notion that legal truth can only be comprehended through legal

logic, justice, neutrality, and objectivity (Goldstein, 1992;

Smart, 1989). Here, it is argued that the law exists within a

hierarchy of knowledge which privileges one truth - the white,

middle-class, masculine truth. For postmodernist feminists,

there is no unitary truth, nor is there one authoritative means

of ascertaining the truth. Rather, reality should be the result

of diverse truth claims and epistemologies. For example, the

legal truth should be expanded to eventually include the

alternative truths (for example, the voices of women, racial and

ethnic minorities, and the lower classes) and epistemologies

which have been suppressed.

This viewpoint within feminist jurisprudence seeks to

understand how law constitutes the hierarchical dualisms of

rationality/irrationality, subject/object, true/false,
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guilt/innocence, male/female, and culture/nature within its

discursive processes (Hanen, 1988). How women and men are

created within the legal structure, for instance, is a measure

of what law reveals and privileges to be the truth, and it is

usually within this bifurcated epistemology that women are

categorically devalued. That is, no matter how females are

constructed, as irrational, emotionally unstable, or as

intellectually stunted, it is usually in a direct (and inferior)

opposition to males (Ibid).

Thus, postmodernist feminism rejects the Enlightenment's

tenets of rationality and scientism which have traditionally

been associated with the logocentric (and pha1locentric) quest

for knowledge. Postmodernist feminists argue that reality is an

phallocentric discursive creation which has tended to privilege

the male/subject/rationality/culture with the truth (Hekman,

1990). Reality is set up within opposites; things are

essentially true or false, female or male. Moreover, this

construction of reality is based on how males understand and

describe both reality and ideology.

Within this dualistic mind set, woman is constructed as the

object of knowledge to be explored and understood. As Alcoff

(1988) states, woman is: "a conglomeration of attributes to be

predicted and controlled along with other natural phenomena"

(p.406). The male is the free-willed subject with the ability to

create and transform nature (and women) to his dictates (Ibid).

The response of postmodernist feminists then has been to
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deconstruct the phallocentric notions of woman and thus reveal

them as onto1ogica11y mistaken (Ibid).

The challenge then, is to decenter the production of truth

away from its pha1locentric imperatives instead of, as Hekman

(1990) argues, incorporating "women into the masculine

definition of rationality" (p.47). The main issue here is

reconstituting women s reality, women s meaning, and women s

subjectivity through a decentering of the pha110centric

discourse. How to do this without falling into the traps of

essentialism and relativism is indeed a formidable task for

feminist politics. This point will be further explored later in

the thesis.

III. Law's Claim to Truth: Poststructt1ralism and Legal Power

The poststructuralist response to women's identities within

society has been to reveal the ways in which the women's

individual's subjectivity is created through the androcentric

discursive patterns existing within each society. The meanings

attached to the male/female dualism, for instance, are social

constructions. For instance, the perception that women are

frail, intellectually stunted, emotionally unstable, or

overdetermined by biological imperatives (for example, women's

traditional role as chi1dbearers), is the result of the

dominant/subordinate power relationship between men and women.

Within the legal system, then, women's perceptions of

reality are filtered through the legal truth and are therefore

stipulated by a process of the androcentric and phallocentric

dichotomization. Smart (1984) argues that the processes of
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gender classification are not based on a reductionistic or

biologically essentialist return to the assertions that the law

is based on a homogeneous and uniform male domination. Rather,

Smart argues that the law is more complex and contradictory than

the law-as-male formulation. Instead of simply being based on an

abstracted "male mind", the law is interconnected with male

discourses (Smart, 1989). Historically white, educated,

economically-privileged men have been given the power to define

the linguistical properties of the legal system: the choice of

words, the hierarchical use of words, as examples (Finely, 1989;

O'Donovan, 1989). Thus, for feminists jurisprudence, the issue

should be how women are constituted as subjects through the

legal and androcentric claims to truth, and more importantly,

how they are then governed and controlled by these discourses.

The poststructuralist approach to feminist jurisprudence is

a challenge to the operation of legal power which constitutes

and controls female subjectivity while at the same time

silencing them. Any challenges to the discursive structures of

the legal system, then, have been controlled by the law's

internal ideals of justice, truth and objectivity. Ashe (1987)

argues that there is concern among feminists that women's self-

definitions have not been given a space for articulation within

legal discourse:

Feminist jurisprudence has, for some time, recognized
in our law, beneath the surface of a discourse based
on rights, the operation of power in limitation and
constraint of female language and action, of peculiar
female acts of verbal and physical differentiation
(p.1170).
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Thus, the law has become a particularly powerful discourse

because it has had the power to both define women's experiences

and participate in their silencing. The law has the power to

define guilt and innocence, the true and false, the just and

unjust as well as the idealized verS10ns of male and female

conduct. As Smart (1990) argues, the law has made claims to

positivistic truths which has placed "law on a hierarchy of

knowledges which allows for the disqualification of subjugated

knowledges, and hence gives rise to the power of law" (p.196).

This approach to law's power to define the legal subject draws

important substantive threads from Foucault's ideas on discourse

and the ubiquity of power.

Foucault and the Power of Law

Within Foucault's formulations, power is not, as Marx had

argued, the manifestation of force whereby the ruling classes

exert their will on the other classes, nor is it a

reductionistic property of any social group (Palmer & Pearce,

1983). Foucault's starting point on the question of power is

that it is independent of any strategies or techniques of

domination (Martin, 1982). Foucault argues that:

... power would be a fragile thing if its only
function were to repress, if it worked only through
the mode of censorship, exclusion, blockage and

repress •.. If, on the contrary, power is strong this
is because, as we are beginning to realize, it
produces effects at the level of desire - and also at

the level of knowledge. Far from preventing knowledge,
power produces it (cited in Gordon, 1980:59).

Thus, for Foucault, power does not represent the juridico-

discursive model of force and prohibition. Rather, his

constructivist model of power is based on freedom of action;
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power relations require that "'the other' (the one over whom

power 1S exercised) be thoroughly recognized and maintained to

the very end as a person who acts" (Phelan, 1990:425). Power 1S

productive and positive; it regulates the possibility and

direction of reality (Phelan, 1990; Bunting, 1992). Foucault

describes this reevaluation of power:

When I think of the mechanics of power, I think of its
capillary form of existence, of the extent to which
power seeps into the very grain of individuals,
reaches right into their bodies, permeates their

gestures, their posture, what they say, how they learn
to live and work with other people (cited in Sheridan,
1980:217).

The mechanics of power operates through the discursive

patterns within each modern institution. The body of the modern

individual is permeated with systems of meaning defined and

legitimated through discourse. Reality, then, is not created

through the individual consciousness of the modern subject.

Rather, the subject is influenced, created, and formed, through

the a priori act of discourse - an anonymous, impersonal,

intention-free chain of linguistic events (Foucault, 1972). His

emphasis is not on the "abstract order of signs" found in

structuralism, but rather, on the enonces which are the social

uses of language (Teubner, 1989:735).

Thus the task involves not "treating discourses as groups

of signs (signifying elements referring to contents or

representations) but as practices that systematically form the

object of which they speak" (Foucault, 1972:49). The modern

individual, for Foucault, is not the author, but the semantic

artifact of the historically-contingent discursive practices
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within each society's politics of truth (Teubner, 1989).

Foucault argues that within society are an "ensemble of rules to

which the true and the false are separated and specific effects

of power attached to the true" (cited in Gordon, 1980:132).

The scientific model has become the valued means of

understanding reality within post-Enlightenment thought. The

scientific model, with its distinctive discourse and methods,

has been accredited with speaking the truth and thus has been

given the power to separate the true and the false. Other

knowledges, for example Marxism and psychoanalysis, have claimed

scientific status in order to be accredited status and value.

Nonscientific discourses, such as biography, belief, and

experience, are dismissed as either partial truths, or

untruths. Thus, Foucault asks "Why do these discourses wish to

be seen as science? What power will thereby accrue to them"

(cited in Smart, 1990:197).

Foucault was interested in the process of exclusion whereby

experiences, practices, and languages that fell outside of the

scientific imperative were either discounted or redefined

through scientific standards and classifications (Turkel,

1990:172). The normalizing discourses, based on claims to

scientific rationality, have created an interrelationship

between knowledge and social control. For instance, aberrants

within the classifications of mental illness, crime, and

sexuality are established and controlled through the discursive

practices of dominant institutions, such as psychiatry, the
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prison system, and medicine (Turkel, 1990). As Martin (1982)

argues:

All categories of the natural or the normal, as well
as the unnatural or abnormal, are exposed as social
constructs rather than distinctions given at the level
of the body or individual psyche, categories that have
been produced discursively and which function as

mutually determining oppositions to normalize and to

discipline (p.l0).

Thus the mechanism of domination within modern society 1S

characterized by the general acceptance of science's claim to

truth (Ashe, 1987). The modern individual, therefore, has become

both an object and subject of knowledge-production (Currie &

Kline, 1991).

The legal method can be understood within this critique of

knowledge, since there is a similarity between the deployment of

power within science and law (MacDonald, 1991; Smart, 1990).

Smart (1990) points out that law has made claims to truth though

the development of "its own method, its own testing ground, its

own specialized language and system of results" (p.197). Indeed,

through claims of adherence to scientific principles of

objective, rational, and neutral fact-finding, the law both

creates and knows the facts. As Smart (1990) points out:

The legal method, which purports to reveal the

original meaning and authority of legal texts, has
therefore been central to law for many centuries. The
fact that this legal method is not the same as later
forms of scientific method is neither here nor there.
What is important is the claim that a given method
gives rise to a correct interpretation or even a

direct access to the truth which avoids the problem of
human interpretation (p.197).

Moreover, the discursive interplay within the legal system

is interrelated with power relations. The processes of directing

•
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the questioning and deciding the trial outcome are part of a

system which accredits the judiciary with the power to define

the truth. Penman (1987) provides this explanation:

Aspects of the above view are somewhat at variance
with the Legal Realists and others who would argue
that courts actually do not seek to find the facts at

all; rather, they establish what will and will not be
counted as "facts" in the most expeditious manner

(p.1S).

The power relations within the trial setting for example, are

based upon a one-directed flow of information 1n which the

relevancy of information is determined by the judge. Witnesses

are not able to provide more information than they are asked.

Moreover, their answers are fitted into predetermined

expectations about their behavior and conduct. This is

especially clear in cases of sexual violence.

The Constitution of the Female Victim of Sexual Violence

Feminists have criticized the claim that knowledge is

neutral and ungendered. Rather, they argue that it is influenced

by phallocentric ontological assumptions concerning woman's true

nature. The subject is the product of the formation,

internalization, and reform of discursive patterns. The law

defines the conceptual parameters through which women's stories

can be constructed and believed (Finley, 1989). As Valverde

(1991) argues, the discourse within the court setting is

manipulated into legal convention:

Criminal court records, for instance, reveal how

lawyers try to manipulate witnesses to generate
partial narratives which can then be organized by the

judge or jury into a coherent overall narrative
(p.180).
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The legal method reconstructs the story to fit into its own

system of logic, reasoning, internal consistency, its conformity

with precedent, its tone, its result and legal and policy

implications (Martin, 1993). The discourse within the legal

system, then, is constructed along certain factual rules which

rarely take into account the sensitivity to the life

experiences, perspectives and social understandings of women and

other disadvantaged groups (Ibid).

Popular and authoritative understandings of experiences

within the legal system are shaped and reinforced by the

concepts, categories and terms which are constructed by the law.

As Eisenstein (1988) comments:

Recognizing law as a discourse calls attention to how
law establishes regulations, thoughts, and behavior
and institutes expectations of what is legitimate and

illegitimate behavior, what is acceptable and

unacceptable, what is criminal and legal, what is
rational and irrational, what is natural and unnatural

(p.43).

Alternative meanings and understandings of events are silenced

or disqualified through the power of law to define and to label

behaviors and experiences (Smart, 1986). Therefore, the-central

aspect to this feminist deconstruction is the re-

conceptualization of the legal system to include alternate

truths about justice and fairness (Arrigo, 1992; Smart, 1989).

Thus, critical attention must be given to the definitions

and meanings of justice expressed through legal reasoning and

legal language (Finley, 1989). Reality, experience, and truth

are reconstituted through the language of the judicial system.

Therefore, it is important to analyze how language is used to
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reify legal concepts such as coercion and consent, and thus

establish the legal subjectivity of the modern woman. For

instance, the victim of sexual assault is constituted by and

through legal language. As Coombe (1989) notes, who the victim

is and how she feels about her experiences are mediated by the

dominant version of the truth about women's consent and their

experiences of sexual coercion:

We cannot ground the source of differentiation between
consent and coercion by reverence to what the relevant
woman believes - for a woman's expressed consent is
already invaded by social power and dominant notions
of what consent and coercion mean in our society
(p.80).

Thus, through processes of definition and self-definition, the

female legal subject comes to identify herself as a true/false

victim. For example, the feelings of shame, guilt and self-blame

which often accompany victims of sexual violence, are products

of a society which perpetually questions her role (consent) in

the incident through her actions and character.

Indeed, the experience of female victims of rape and sexual

assault within the trial setting are good examples of

constituting subjectivity though language (Smart, 1990). Each

victim must relate her experience through the rigid legal

dichotomies of consent/nonconsent and guilt/innocence - there 1S

no ambiguity of experience within this framework (Ibid). That

is, a woman's experience of sexual coerC10n is mediated by

preconceived assumptions about her accountability. For example,

if the victim had been intimately involved with the accused

before the incident in question, then her consent/nonconsent 1S

questionable, both by the legal system and by herself. Within
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this framework the victim may begin to doubt her own feelings

and experiences. For example, she may feel that she had somehow

precipitated the event by wearing a mini-skirt, or had not

resisted her attacker enough.

Therefore, it is of interest to examine the impact of law

reform in the dissemination of legal discourse in the sexual

assault trial, the extent to which women's experiences of sexual

violation are distorted and dichotomized, and, as an extension,

the efficacy of the law in dealing with women's sexual autonomy.

For example, women's expressed consent is already influenced by

the social context and their bodies have already been permeated

with sexual meaning. Los (1990) argues that the androcentric

definition of consent is still endorsed by the new law and thus

men still have the right to invent their view of women's sexual

autonomy.

The criminal and the victim are defined through the

dissemination of what legal facts are deemed relevant and which

are not. For example, the victim of sexual violence is not a

victim unless she fits the legally set criteria of

consent/nonconsent. In other words, the victim becomes a

creation of the court. Smart argues that the constitution of the

victim of sexual violence takes place within a phallocentric

culture, whereby women's sexuality is constructed through its

relation to the phallus. The concept attempts to account for the

subjectification of women, whereby women partake unconsciously

in the constitution of their sexual beings. For Smart (1990),

phallocentrism "attempts to give some insight into how
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patriarchy is part of
,

women s (as well as men's)

unconsciousness, rather than a superficial system imposed from

outside and kept in place by social institutions, threats or

force" (p.201). The ways in which women understand their

sexuality, their desires, is centered within a cultural

hierarchy of sexual difference - a difference in which the

phallus is prioritized.

For Foucault, the site of power and knowledge is best

represented through the rise in the articulation, in the

policing, and in the disciplining of sexuality. The sexuality of

modern individuals is not repressed; rather, there has arisen a

need to tell about one's secrets, one's sexuality to the

experts. Martin (1982) explains this position:

Foucault insists that our subjectivity, our identity
and our sexuality are intimately linked; they do not

exist outside of or prior to language and

representation, but are actually brought into play by
discursive strategies and representational practices
(p.8).

Sexuality is created and disciplined through the multiple

discursive fields, and therefore, the subject engaged in the

process of self-regulation and normalization is produced

(MacDonald, 1991; Martin, 1982). Any deviations to the universal

heterosexual, phallocentric norms are deviations which need to

be controlled and normalized.

In order to locate women's experiences of rape and sexual

assault, then, one needs to understand the extent to which law

is located within the extra-discursive realm of phallocentric

ideology and expectations. The law is not merely a myriad of

abstract statements, rather, it is rooted within the extra-legal
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world (Woodiwiss, 1990). Therefore, 1n order to understand the

female experiences of rape and sexual assault, it is necessary

to understand the extent to which female sexuality is controlled

and normalized along the heterosexual and pha110centric norms.

Within the pha1locentric culture, then, the truth about

women's sexuality is related through the male standards of

penile penetration, and female pleasure is constructed through

simultaneous orgasm, or ejaculation in vaginum (Smart, 1990).

Smart (1990) argues that within this pha1locentric model,

women's experiences of pleasure and desire become unimportant

and/or mysterious, and an afterthought of male sexuality. The

mysterious nature of women's sexuality creates the conditions by

which it is defined and controlled by masculine imperatives.

Thus, as Smart argues (1990): this in turn constructs

sexual encounters or relationships in terms of how men can gain

control of, or access to, their pleasure which is inconveniently

located
. ,
1n women s bodies� (p.202).

The myths and stereotypes concerning sexual assault and

rape can be placed within the phallocentric model. Indeed, the

social and legal constitution of the rape victim is placed

within the model of the mysterious, irresponsible, and

inconsequential feminine sexuality. Women's sexuality is

understood through phallocentric meanings of natural difference,

in which women's bodies are understood only in terms of their

relation to the phallus. As Eisenstein (1988) argues, the

phallocentric model of sexual difference, is reified into legal

fact:
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This process becomes most true and most problematic
when political discourses, such as law, assume the
stance of the "real" biological (sex) difference of
women's bodies as fact. Instead of recognizing the

part that cultural interpretation plays in the

designation of woman as "different", these discourses
make women's bodies masquerade as scientific proof
that she is, and is meant to be, "different" (p.S1).

Sexual assault, then is based on the construction of the sexed

body within legal discourse which "might have unwelcome or

uncomfortable resonances with feminine subjectivities" (Smart,

1990:205).

Thus, women who have complaints of sexual assault find

themselves in a situation in which understandings about their

natural sexuality have already been defined for them, and

indeed, understandings which they themselves have internalized.

Smart (1990) argues that within the sexual assault/rape trial,

the victim becomes a figure of sexual meaning:

Her body becomes saturated with sex. She is required
to speak sex, and figuratively to re-enact sex; her

body and its responses become the stuff of evidence.
As she occupies the metaphorical sexual space which is
allocated to her during the trial, she simultaneously
invokes woman as a sex; the biological woman. The

natural/sexed woman is always already known to be more

emotional, less rational, more subjective, more

mendacious, and less reliable than man (my italics)
(p.205).

Women's stories of rape/sexual assault within the trial system,

then, are already understood through the phallocentric

construction of female sexuality. The construction includes the

myths and stereotypes about female sexuality, conduct, and

experiences. Such misconceptions regarding what constitutes an

instance of consent/nonconsent are based on the

conceptualizations of the victim's sexual conduct and

reputation, the victim's morality, the victim's motives for
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falsely reporting the cr1me, the emotional reaction of the

victim, how well the victim resisted the advances of her

attacker, and when she reported the attack.

By examining the victim according to these criteria, the

law determines the extent to which the victim deserves legal

intervention. Feminists have long argued that these criteria,

based on male assumptions and expectations, have created an

instance whereby women's realities are filtered through the

legal truth stipulated by a process of male reasoning and

conceptualization. The challenge is therefore to the

essentialism and reductionistic positivism of the legal

structure which is based upon a prejudiced system of law and

justice, a system that does not leave room for alternative

realities.
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CHAPTER FOUR: METHODOLOGY

The reality of the rape/sexual assault victim within the

legal system has been a focus of many feminist inquiries. The

instances of reporting and the attitudes of the judiciary, for

example, have been studied in order to evaluate the efficacy of

legal reform with regards to the feminist goals of justice for

women. The focus of my thesis is to do just that, to add to the

understanding about the limitations and victories of efforts to

reform the law. In doing so, my objective is to explore any

possible discursive patterns and changes within rape and sexual

assault trials in order to ascertain any changes to the legal

subjectification of the rape victim. Chapter four, then, sets up

the substantive questions that I am testing, and the methodology

that I use to test them.

The first section centers on my data selection of

Saskatchewan rape and sexual assault trial transcripts. The

second section is a development of my specific research design

and my substantive questions for analysis. Here, I establish my

use of the qualitative thematic content analysis of court

transcripts. Section three is a presentation of the themes used

within my study.

Ie The Data Base: Transcripts of Saskatchewan Rape and Sexual
Assault Trials

In order to understand the discursive patterns within the

trial setting, I undertake a content analysis of seventeen

Saskatchewan appellate court trials transcripts between the
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years of 1976 and 1993 so that any changes to the discursive

parameters of the trial after the 1983 reform can be

ascertained. While there are male and child victims of sexual

assault as defined under the new sexual assault law, the

selection of transcripts is based on cases whereby the victim is

over fourteen years of age and female in order to create a

comparison with pre-1983 data. The data were obtained through

the Department of Public Prosecutions in Regina, Saskatchewan

and consist of cases of sexual assault and rape which have been

appealed. The transcripts were limited to appealed cases since

they had already been transcribed and were the only transcribed

cases available.

One restriction on the data is the relatively small number

of transcripts obtained and therefore the scope of the research

is not a perfect representation of rape and sexual assault

trials. Moreover, of the seventeen transcripts obtained, only

five are transcripts of post-1993 trials. This was due to the

difficulty in obtaining a sample of females fourteen and older

since under the new laws, sexual violence against children and

males are classified as sexual assaults. Indeed, at first, I had

received a large sample of sexual assault transcripts in which

the complainants were children of both sexes. Because the

process to develop a sample of females aged fourteen and older

proved to be a long and difficult one, I was only able to obtain

a relatively small sample of post-1983 trial transcripts. Due to

the small number of post-1983 transcripts obtained, the analysis
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may not be as complete or as representative as the pre-1983

results.

Another restriction on the data is the use of appealed

cases as a sample base for this study. In all of the transcripts

the offender was convicted of the sexual offence. Therefore, in

all the transcripts in my sample, the victims' stories were

accepted within the legal system. Moreover, these cases have

also been processed within the entire legal structure, from the

first contact with the police to the trial, and have thus

overcome the dilemma of being classified as "unfounded".

Therefore, these cases are, on the most part, typifications

of the legally "ideal" rape crime to begin with. For example,

four of the transcripts deal with gang rapes, five of the

victims were reported to have been virgins before the attack,

and seven of the trials mention weapons, especially knives, or

the threat of weapons. Moreover, all of the cases involved

sexual intercourse, and in all but one case, the victim

immediately complained to either an authority figure, or the

first available person, about the crime.

What this investigation shows, however, are longitudinal

trends within Saskatchewan trials from 1974 to 1992, before the

amendments to the Criminal Code in 1992. It examines both the

positive and negative responses of the legal system to the

reforms, and indeed, the willingness of the judiciary to conform

to new standards for the understanding of the female victim of

sexual assault.
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II. Design and Methodology; The Thematic Content Analysis of

Transcripts

In order to ascertain the possible changes in the ability

of the law to construct the female victim and her experiences, I

undertake a thematic content analysis of Canadian rape and

sexual assault trial transcripts using 1983 as the pivotal year

for analysis. The conversational interplay within the court

system is analyzed in order to ascertain any continuations of

discursive formations after the 1983 reform. Therefore, the

focus of my investigation is on any changes to the law's ability

to define the parameters of women's experience after 1983. It is

an investigation into extent of legal reform in minimizing legal

constraints on women's perceptions and experiences as victims.

If the legal construction of the female victim of sexual assault

continues, then the critique of law must go beyond reliance on

the reform of formal law into the structures and manifestations

of legal power.

Here, I take the point of view that changes to the

construction of the female victim of sexual violence within the

legal domain could signal the influence of resistance to legal

power/knowledge by feminist discourse (see for example Grbich,

1991 & Bumiller, 1991). Thus, if there is any minimization of

the legal constraints placed on the female subject, and

especially, if there is an expansion of the parameters which

define the true, genuine victim, then the extent to which

women's voices have been taken seriously above and beyond the

technical reform of the law can be determined.
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In doing so, I employ the qualitative (descriptive)

technique of thematic content analysis in order to generate a

more in-depth understanding of how the discursive interplay

between judge, lawyers, witnesses and complainants direct the

construction of the legitimate victim. A quantitative, or

statistical approach could be helpful in determining the extent

to which the courts focus on different variables when

constructing the female legal subject. However, due to the small

number of cases, a quantitative analysis of the transcripts is

not practical, nor is it appropriate.

Indeed, the transcripts reveal a widely dispersed set of

circumstances which would make the quantitative analysis of the

data less clear-cut. For example, three of the transcripts have

three defence attorneys and of these, one has two complainants.

The frequency in which a theme is mentioned may be affected by

the length of the transcripts as well as the number of legal

actors involved. The frequency technique of content analysis,

therefore, cannot give an accurate depiction of constitution of

the rape/sexual assault victim in this investigation.

The choice of the qualitative over quantitative thematic

content analysis has not been made solely because of the

limitations on my sample of transcripts. The qualitative

approach allows for a more in-depth analysis of the discursive

interplay which goes beyond assessing how many times a theme was

mentioned in a transcript. Further, it provides a better

foundation for the analysis of a pervasive and subtle legal

rhetoric which constitutes female victims of sexual violence
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through the directions of questioning, the choice of language,

as well as through the discursive constraints placed upon the

witnesses. Therefore, my content analysis places more emphasis

on the presence or absence of themes than the exact frequency of

occurrence. It provides a description of the legal theories

produced by the defence as well as the prosecution which account

for the victim's conduct and motivations (see for example

Bumiller, 1991).

Here, my personal interpretation about the data is not

intended to be a claim to the absolute truth about the legal

subjectification of rape/sexual assault victims. Rather, it is a

product of my own ontological assumptions and expectations as a

sociologist - how I understand and construct reality (see Palys,

1992). It entails, then, a constant self-reflection of

expectations about the discourse, a selection of the categories,

a selection of examples, and more importantly, an interpretation

of the findings. Each part of the research design is a product

of the self-referential episteme of which I am a part. For

example, my selection of categories is a product of the

contemporary questioning and reconceptualization of gender

expectations and roles due to the rise of the feminist voice.

Therefore, my analysis of the transcripts is intended to be

reflexive, interpretive, and open-ended. Its purpose 1S to

provide a source for debate, not to develop any absolute truths

about the direction of legal power and language construction.

There may be arguments that my methodology is based

primarily on selective anecdotes, that it is not an empirical,
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scientific measure of language construction. Moreover, it is

more difficult to make valid generalizations about the

distribution of courtroom discourse from a qualitative thematic

analysis. However, my analysis goes beyond the provision of

singular anecdotes of unproper statements, for example, any

inappropriate remarks about the victim's sexuality made by a

defence attorney. Rather, my analysis is based on the

longitudinal discursive patterns within the courtroom which

construct the female victim of sexual violence (see for example,

Winkler, 1993). Thus, it is not based solely on what was said,

but why it was said. Gager and Schurr (1976) argue that defence

attorneys, for example, may attempt to cast suspicion in the

minds of the jury and the judge by employing dubious lines of

questioning:

Defence lawyers have routinely benefited from [the
double standard of justice for women and men],
deliberately introducing questions which they know are

not permitted merely to plant suspicion against the
victim in the minds of the judge and jury. Even if the

prosecutor is on his toes and quickly voices
objection, sustained by the judge, the damage is done,
the victim is made suspect; her "morality" rather than
the accused's behavior becomes a central issue (p.l56-
157).

Therefore, the focus of my methodology 1S to bring to the

surface any lingering phallocentric or sexist biases which are

brought out 1n the course of the trial. However, my intention is

not to uncover the degree to which the discourse changes or

remains constant. Rather, the pre-l983 transcripts provide a

control for my interpretive comparison.
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III. The Six Themes

In order to understand how the degree of discursive play

varies over from 1974 to 1992, I undertake an investigation into

certain themes within the courtroom discourse. These themes are

based on the myths and stereotypes about the victim and her

experiences which informed the past rape laws. The task then, is

to examine any changes to the discursive construction of the

rape victim since the legal reform of 1983 (see for example

Adler, 1987). The main point of contention within the sexual

violence trial is proving or disproving the extent to which the

victim consented to the sexual act, and determining this is

based on several preconceived factors. Thus, each theme in my

study provides evidence of how the victim's consent/nonconsent

is constructed through an examination of her conduct, lifestyle,

and moral character. Adler (1987) notes that the legal

parameters defining the genuine victim are narrow:

The "ideal" rape, most closely approximating the

stereotype, is one where the victim is sexually
inexperienced and has a "respectable" lifestyle, whose
assailant was a stranger and whose company she had

willingly found herself in. She will have fought back,
been physically hurt, and afterwards, promptly
reported the offence (p.120).

The themes investigate the presence of factors which affect the

credibility of women reporting a sexual attack. If women are

still "put on trial" within the legal system, then there needs

to be a deeper analysis of women's relationship to law which

transcends the reworking of formal law.

The Sexual Conduct of the Victim

This theme includes the mention of the sexual behavior and

reputation of the victim with the accused as well as with other
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people. Adler (1987) calls this the "importance of being

perfect" in which every aspect of the woman's sexuality is put

on trial, both in terms of her past history, or the degree of

consensual sexual contact with the accused prior to the incident

on trial (see also Clark & Lewis, 1977; Hinch, 1988; Medea &

Thompson, 1974; Russell, 1975, Snider, 1985). If the victim was

engaging in some quasi-sexual contact with the accused, such as

dancing, kissing, or holding hands prior to the sexual assault,

then the issue of her full consent becomes blurred. Here, the

valued feminine virtues of virginity and chastity have been

important variables in the constitution of the victim (Adler,

1987; Gunn & Minch, 1988; Snider, 1985). In her study on the

transcripts of rape cases, Adler (1987) found a "staggering"

increase in the conviction rates of the defendants who sexually

assaulted virgins or women who did not have their sexual history

brought out within the trial (p.101).

Nonsexual Moral Conduct

This theme includes activities and lifestyles that are

socially perceived as being immoral or reproachable, for example

living common-law, being a single mother, being unemployed,

living on welfare, being alcoholic, wearing provocative apparel,

behaving in a provocative manner, being "out for a good time";

or being (or having been) a prostitute (Clark & Lewis, 1977;

Gunn & Minch, 1988; Hinch, 1988; Messerschmitt, 1986; Snider,

1985). The victim's credibility has been held up for

questioning, since it is assumed that she may have "invited" the

attack through her lifestyle and character. This creates a
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condition by which only a minority of women - white, chaste, and

middle-class - have been constructed as "blameless" victims

(Elias, 1986). Clark & Lewis (1977) argue that this double

standard of justice has roots in the idea that sexual violence

is a crime against property:

Because rape is a crime against property, its key
legal element is the status and character of the

victim; that is, the judgement of wrongdoing depends
upon the nature of the property in question ... It is

hardly surprising therefore, that virgins and chaste
wives are the most highly protected forms of sexual

property within the system, and that these are the
women which the law perceived as credible ... victims
(p.117).

Evidence of the victim's alcohol and drug use has been used

to establish some measure of consent to sexual relations with

the accused (Adler, 1987). The defence may go to great lengths

to establish the victim's reputation as a "party girl" with

suspicious morals through questions related to her general

alcohol and drug use. Clark and Lewis (1977) argue that drinking

is "still not a suitable activity for women" (p.89).

Moreover, the line of questioning may be directed to the

amount of alcohol or drugs consumed during the incident in

question in order to establish the victim's credibility, as well

as render her testimony unreliable. For example, she may have

consented to the attack, but simply does not remember the event.

The discrediting of the victim with respect to "improper"

morality and lifestyle, both sexual and nonsexual, has been used

to establish the victim's worthiness and blamelessness. She is

symbolically presented in the trial as a "fallen angel" whose

moral purity placed under examination and cross-examination
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(Bumi1ler, 1991). As Adler notes (1987), general assumptions

about women's moral conduct influence her cause for justice:

If she is shown to be blameworthy in one area, she
will be presented as blameworthy altogether and cannot

hope to aspire to the status of the innocent, genuine
victim that the stereotype favours (p.106).

It is important, then, to evaluate the extent to which the legal

system filters out who can and who cannot be raped or sexually

assaulted (Clark & Lewis, 1977).

Motives For False Reports

The underlying factors of this theme are the myths and

stereotypes about female sexuality and psychology (Adler, 1987).

The belief that women will create stories of sexual assault as

revenge, to cover up pregnancy, infidelity, or to avoid

responsibility for the sexual contact has been part and parcel

of' the general societal assumptions regarding female fickleness

and capriciousness (Kobly, 1992; Weiser, 1993; Wigmore, 1970).

Gunn and Minch (1988) argue that "Women's (and girls')

credibility is still undermined by the traditional view that

complaints may be motivated by personal factors such as

vengeance or guilt" despite the fact that false accusations are

no more likely in cases of sexual violence than for any other

crime (p.110).

The Role and Type of Resistance

Here the focus is on the relationship between the type and

amount of resistance by the victim, and the status of her

consent/nonconsent (Hinch, 1988; Los, 1990). Gunn and Minch

(1988) argue that a relationship has been made within the law
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between the notion of consent and the lack of resistance, a

relationship which has not taken into account individual

reactions to crisis. That is, the law has rigidly defined the

parameters of what constitutes reasonable resistance to sexual

attack. For example, the presence of weapons, evidence of a

struggle (for example ripped clothing or injury), and, the type

and degree of resistance made by the victim (for example,

pushing, kicking, screaming, etc .. ) have been crucial factors in

the legal (and social) construction of who is and who is not a

victim of rape (Ibid). Gunn and Minch (1988) argue, therefore,

that despite warnings by the police that resistance may invoke

further physical ramifications, "the onus is on the victim to

prevent the offence from occurring" (p.29). Thus, in order to be

constituted as genuine, the victim has been required

historically to prove that she made all efforts to resist the

advances of her attacker under the circumstances and

availability of resources offered to her at the moment, at any

risk to her safety and well-being (Adler, 1987; Snider, 1985).

The Emotional Impact on the Victim

How the victim suffered emotionally is a factor 1n the

construction of the "ideal" rape victim. The presence of

hysteria in the victim, directly after the attack or in the

courtroom itself has considerable influence on the legal

credibility of her story. If she was hysterical, then the

implication 1S that she suffered severe trauma - a valid

indication of her nonconsent.
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The wide reaction of women to sexual violence, in which

some women will remain calm and composed while other react by

crying or being in a deep state of agitation, has not been

included within the narrow legal definition. The research around

rape trauma syndrome has questioned the notion of women's proper

emotional display, dispelling the stereotypes about "proper"

female emotional reactions. Adler (1987), for instance, argues

that being calm and composed may mean that the victim has turned

inward, and may be in a state of shock and disbelief.

The Principle of Recent Complaint

The principle of recent complaint has been a crucial aspect

of disproving the victim's credibility. To qualify as a genuine

victim, the victim of sexual violence has been required

traditionally to report the instance at the first reasonable

opportunity, despite individual feelings of shame, humiliation,

fear of reprisal, degradation, self-blame, and self

recrimination due to the disturbing social stigma of being a

victim of a sexual attack (Gunn & Minch, 1988). Moreover, the

victim may feel that the first person informed would not have an

adequate understanding of her feelings, may not support her

complaint, or as in the case of the police, may consider her

complaint to be "unfounded" (Gunn & Minch, 1988; Hinch, 1988).

Thus, if there was a time lapse of day or even minutes

between the offence and the instance of reporting, then the

courts may assume that the victim had ample time to fabricate

the complaint (Sullivan, 1974-75). As Snider (1985) argues:
"

the longer it took the woman to report the offence, the more
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likely, the law presumed, that she was lying" (p.338). The

victim must make a complaint at the most reasonable time to the

most reasonable first contact, for example family members, co

workers, and especially the police and doctors.

In order to analyze these S1X themes, this research focuses

on the regulation of discourse rules within the adversary trial

and, therefore, focuses on the nature of the discursive-power

relationships between the participants. A major component of

this is the understanding that the one who controls the

discourse controls the creation of the story which in turn

constructs the victim. Thus, it is important to analyze any

changes to the power/knowledge relationship within the trial

setting 1n order to assess changes to the legal definition of

the legitimate victim after the 1983 reform.
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CHAPTER FIVE: THE RESEARCH FINDINGS

The overall findings of this study suggest that female

victims of sexual violence rema1n the constructs of legal

discourse. Women's conduct and behavior before the incident,

during the incident, and after the incident, still have an

important bearing on determining the validity of their claims of

nonconsent. Indeed, there is evidence that misconceptions and

assumptions about women's sexuality, women's "proper" conduct,

remain embedded within courtroom discourse.

This chapter presents the courtroom discourse found within

the seventeen transcripts both before and after the law reform

of 1983. I provide examples of the discourse which was

influenced by the preconceived understandings about what

constitutes a genuine victim in the eyes of the law. The pre-

1983 findings provide illustrations of the means by which women

and their experiences are shaped and controlled by the courtroom

discourse; that is, what questions were asked, why they were

asked and what truth they convey about women's realities. The

examples, then, illustrate the legal constraints placed upon

women's stories of rape and sexual assault.

Perhaps the best illustration of the screening process done

through definitional limits is shown in this charge to the jury

in which every nuance of the case is summarized for the jury.

Here, the judge instructs the jury regarding the "facts" of the
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case. A very rigid line is drawn by the judge between the

conduct of the victim and her consent/nonconsent:

Consent is a state of mind. In order to determine the

complainant's state of mind at the material time, you will
have to make a careful and full review of her behavior.
Unless you are satisfied beyond a reasonable doubt that her
conduct, viewed as a whole, shows that she did not consent,
the accused must be acquitted. If you, as reasonable people,
think that the complainant's conduct, viewed as a whole, was

consistent with consent, you ought not to find that the Crown
has negated consent.

Now, one aspect of the complainant's conduct which is
relevant to the issue of consent is the extent to which she
resisted intercourse with the accused. If a woman struggled
with a man and sincerely resists his sexual advances, this
would tend to support her statement that she did not consent

to intercourse.
Now, I want to review with you some of the evidence on

the issue of resistance. The complainant said that some

months previous to this alleged May incident, the defendant
had said to her that if she hit him, she wouldn't see her
next breakfast. So on the occasion of the alleged rape, she

says she didn't hit him because she was afraid from this

previous threat. Further, he felt her crotch area on this

particular occasion in just a few minutes before in the bin
area. She seems not to have resisted or tried to stop him

beyond saying, "Leave me alone". He put his arm around her
waist and led her down the aisle. She admits no resistance.
No effort to get away. The aisle apparently was very narrow.

You may very well conclude that she could have walked away if
she had wanted to. The accused told you that, in fact, she
followed some five paces behind as they walked down that
aisle so they wouldn't appear to be travelling together. When
he began to take down her slacks, she said "what in the hell
do you think you are doing?" Then she put her hands on his

chest, she says to hold him off. She says she kept telling
him "No", but he kept going ahead. When he said he wanted to

put his penis in her, she says she told him, "No." She says
he forced himself on her and grabbed her around the waist

tighter. She said "You are hurting me", and she says she told

him to take it out, but he said "No, just for a little while

longer." Now, you will obviously be asking yourselves why
didn't she simply run out the stairs out of the way or out

one of the two doors that were there. Why did she not simply
leave when at least one of his hands must have been occupied
in taking his penis out. She admits there was no attempt to

escape.

Now, another aspect of the complainant's conduct which

may be relevant to the issue of consent is whether she made

any outcry ... I am going to review briefly some of the
evidence on outcry. The complainant said that she didn't
scream because she was scared and shocked. She knew the
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kitchen staff was close by and also that the floor staff

frequented the storage area, although I suppose not

particularly the corner that she was then in; however, she

says that she didn't callout because she says probably no

one would have heard anyway and, as well, she indicated that
she was in fear that the accused might carry out the threat
that he had made to her some two months previously.
Still, another aspect of the complainant's conduct is had

she complained of having been raped? It is normal for a rape
victim to make a complaint, and failure to do so tells

against the truthfulness of her story. The complainant
testified that she complained to her sister about what had
been done to her and later to her mother. This was confirmed
by the mother and the sister. This evidence may not be used

by you as proof that the complainant was raped. The evidence
may be used by you only in considering the credibility of the

complainant and for no other purpose. The evidence was

admitted for the limited purpose of tending to show that the
conduct of the complainant in complaining was consistent with
her testimony under oath in the Courtroom when she said that
she did not consent to the intercourse.

Now, there is another aspect to complaint evidence. Not

only is it normal for a rape victim to complain, but it is
reasonable to expect that she will complain or that she will
do so at the first reasonable opportunity. You must bear in
mind that the complainant had an earlier opportunity to

complain to her mother and sister in the driveway, but she
did not do so. Now, she had an opportunity, I suppose, to

complain in the store to the manager or to other staff, but
that was not a reasonable opportunity. We could all
understand why she wouldn't have done that. It would be
reasonable to expect that a woman who had been raped would

complain at the first reasonable opportunity after the
offence which reasonably offered itself. Here the complainant
said nothing to her mother and sister on the first reasonable

opportunity in the driveway. She didn't flag them down or

come running out of the car and tell them what had happened.
Now, that may be regarded by you as inconsistent with her
evidence that the accused had intercourse without her

consent, although it is open to you as sole judges of the
facts to accept her evidence that she did not consent. The
failure to complain at this first reasonable opportunity 1S a

circumstance which tells against the truthfulness of her

story.
I turn now to the complainant's condition after the

alleged rape. This is also relevant to the issue of consent

because her condition, according to the evidence you accept,
mayor may not tend to corroborate or support testimony to

lack of consent. You will consider whether the physical and
emotional condition of the complainant, her appearance and
demeanor were consistent with her evidence that the accused
had intercourse with her without her consent.
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Indeed, rigid standards of conduct of what is acceptable and

what is not, are already in place within the rape trial even

before each side to the stories unfold. The rape trial, then, is

centered on making a just determination of how each woman

measures up to these predetermined standards.

Using the pre-1983 rape trials as a basis for comparison,

this chapter provides examples of post-1983 courtroom dialogue

so that any continuations of the legal power to categorize the

victim into deserving (true) and undeserving (false) based on

evidence of her character and conduct can be determined. I

investigate the reductionistic and essentialist constructions of

the victim which were intended to fit a very complex and

ambiguous crime into a black and white dichotomized framework.

The following examples are selections from Saskatchewan rape and

sexual assault trial transcripts. Here, I provide representative

samples of the ways in which the courtroom discourse sets the

parameters for the truth about the victim and her experiences.

I, The Sexual Conduct of the victim

A common and successful line of defence is to place the

woman's sexual conduct within a strict legal dichotomy of

consent/nonconsent. Within this sample of transcripts 1S

evidence that every aspect of a woman s sexual autonomy is

placed on trial in order to determine the issue of

consent/nonconsent. The prosecution presents the victim as

chaste, a virgin defiled, or a virtuous married woman, while the

defence goes to great lengths to prove that questionable sexual

conduct with the defendant or with other men should throw
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suspicion on her claims of nonconsent. The discursive interplay

within the trials, then, provide illustrations of how a woman's

story of nonconsent hinges on her conformity to accepted

standards of sexual co�duct and sexuality.

Pre-1983 Transcripts

One major line of defence within the pre-1983 transcripts

was to question the victim's sexual reputation despite the

protections under Section 142 which provided restrictions on

questions relating the victim's sexual history or reputation. If

a woman had a previous sexual relationship with the defendant,

or had engaged in some degree of sexual contact (i.e. petting,

kissing, or holding hands) directly before the attack, then her

allegation of sexual violence is less significant. The

assumption at play here is that if a woman had consented

previously to any degree of sexual intimacy with the defendant,

then she must have consented to the sexual act in question. Her

consent is assumed to be permanent.

In most of the cases, the defence merely hinted at a

previous relationship with the defendant, despite the victim's

denials. In this example, hints and innuendos are made by the

defence that the victim had some degree of sexual involvement

with the defendant in the past, a relationship she staunchly

denies. In this exchange, defence counsel repeatedly asks the

victim about a past involvement with the defendant, even though

the link he attempts to establish is one of incest, since the

defendant is the uncle of the victim:

Defence Counsel: Now have you ever had intercourse with Clifford
G-- before?
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Complainant: No.
Defence Counsel: You never did?
Victim: No.
Defence Counsel: Are you certain of that?
Victim: Yes.
Defence Counsel: You couldn't be mistaken?
Victim: No.

In this trial dialogue, the defence provides evidence that

there was a previous sexual contact between the victim and one

of the defendants. Providing evidence of a past relationship 1S

intended to cast doubt on her allegations that the defendant had

raped her:

Defence Counsel: My Lord, I would like to raise one point. I
have been instructed, My Lord, to go into the matter of I
want to ask her one or two questions as to her sexual
activities with one of the accused who are my clients, which
took place in 1976.

Justice: All right, that's all right. Bring the Jury in.

Defence Counsel: Miss G---, I'd like to ask you one or two

questions with regard to Freddy H---. Do you know Freddy H--?
Victim: Yes.
Defence Counsel: That's his real name "Freddy"?
Victim: No.

Defence Counsel: Why do you call him Freddy?
Victim: Everyone else calls him Freddy.
Defence Counsel: I see. You're pretty familiar with this young

man, is it?
Victim: Yes.
Defence Counsel: Do you remember in the fall of 1976, that is

about -- oh, before 1977, when this incident that you've told
us took place, that you were at a party behind the airport
with him?

Victim: Yes.

Defence Counsel: And, did you have sexual intercourse with him
at that time?

Victim: Yes.
Defence Counsel: Could you tell me how that came about?
Victim: I can't remember.

In another example, the defence attempts to establish a

intimate link between the victim and the defendant, her friend's

brother. Here, he hints at a building relationship which

culminated into the instance of sexual assault, despite the
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victim's claims that she and the defendant were acquaintances

and that there had been no previous sexual contact between them:

Defence Counsel: And you would often go and sit on the
chesterfield with Bud M--- on other occasions when he asked

you to just sort of fool around a little, did you not?
Victim: What?
Defence Counsel: I say you have often sat on the chesterfield

with Bud M--- and you have fooled around a little bit in the

past, and that's what you did on this particular time?
Victim: Did I go and sit on the couch with Buds --

Defence Counsel: M'hm.
Victim: -- before that date?
Defence Counsel: Yes.
Vi c tim: No.
Defence Counsel: You have never sat on the couch with Bud

before?
Victim: When there's other people sitting on the couch, when me

and Arlene sat down on the couch and watched t.v. or

something.
Defence Counsel: No, but go and just sit down with Bud, and you

would sort of -- and he would put his arm around you and he
would kiss you and sort of fool around a little bit. You
didn't do this then? You've done that before with Bud.

Victim: No.

Defence Counsel: So, anyway, you say he sort of asked you to

come over to the chesterfield, did he not?
Victim: He asked me to come over to the chesterfield?
Defence Counsel: M'hm, and you said, "What for?", I think. You

asked him "What for?"
Victim: Yes.
Defence Counsel: And what did he say?
Victim: Because he wanted to tell me something.
Defence Counsel: Hmmm?
Victim: "I've got to tell you something".
Defence Counsel: Yes. What else he said ...
Victim: He asked me to be his girlfriend.
Defence Counsel: Right. So he called you over to the

chesterfield, because he wanted to talk to you about sort of

you going out with him, is that not right?
Victim: He asked me to be his girlfriend.
Defence Counsel: To be his girlfriend, okay. And what did you

say to that?
Victim: No.
Defence Counsel: You said no. The reason for that 1S that you

already have a boyfriend, is that right?
Victim: Yes.

Later on in the same trial, the relationship between the

defendant and the victim is further established. The rough play

that sometimes took place between the defendant and the victim
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in which she claims that: "He's always mean when he wrestles"

and "makes the other children cry" is presented in the trial

with a sexual twist:

Defence Counsel: But you would have seen him from time to time ..
Victim: Yes.

Defence Counsel: -- over the period of three years, right?
Victim: Yes.
Defence Counsel: And during those three years, when you came

over to the house, you would be -- there would be a certain
amount of fooling around, like you would tease one another
and wrestle and do things like that, play little games? Isn't
that right?

Victim: No, we just tease each other.
Defence Counsel: Yes, and he used to kiss you on occasion?
Victim: No.
Defence Counsel: I put it to you that he did kiss you sometimes,

when you were playing and just fooling around?
Victim: He what?
Defence Counsel: He would kiss you?
Victim: No.

Defence Counsel: And he would also pet you?
Victim: No.

In other trials, the victim's conduct with the defendant

directly prior to the material event is used as proof of her

consent/nonconsent. Any quasi-sexual contact 1S construed as

preliminary events to full intercourse. If the victim was

engaged in kissing the defendant, for example, then the

assumption made by the defence is that the victim should assume

responsibility for and take the consequences of the defendant's

arousal. In this trial, the defence attempts to prove consent by

making the implication that the victim was kissing and fondling

the defendant right before the act of sexual intercourse:

Defence Counsel: Isn't it true that you agreed to have sexual

intercourse with him?
Victim: No.
Defence Counsel: And isn't it true that before you started

having sexual intercourse that you were fondling each other,
playing with each other and kissing each other?

Victim: No.
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The discrediting of the victim's testimony 1S not only

achieved through either hinting at or establishing a past sexual

relationship with the defendant. A major point of contention

within the rape trials is the exploration of the victim's

general sexual reputation. If she was a virgin or a woman with a

"clean slate", then the implication 1S she could not have led

the defendant on. The transcripts of pre-1983 rape trials

provide many illustrations of how women's general credibility as

a truthful witness hinged on her sexuality.

In the pre-l983 transcripts, one of the major arguments

between the judge and the counsel centers on the introduction of

the victim's sexual history. In several cases, an important

factor in the prosecution's case is determining the virginity

and chastity of the victim. The strong implication is that if

she has a "clean" sexual reputation, then her claim of

nonconsent has more influence. In this case, the link between

the virginity of the victim and her allegation of nonconsent is

made 1n the charge to the jury 1n which the judge outlines the

prosecution's case against the defendant:

Justice: Now, the Crown is asking you to infer from this that
the direct evidence of Patsy B--- is to be believed, and that
the inference is that intercourse did occur without her
consent. It may be said for the Crown that they ask you to

draw the inference that this young girl was a virgin and that
she did not have intercourse willingly with a person who was

not her boyfriend on that first occasion, that she went

around that evening without any shoes on, and that this is
evidence of something more than just a friendly occasion of
intercourse. They refer also to the blood on the panties.

In one case, the prosecution and the defence attempt to

present different versions of the truth about the 20 year old

victim's sexual history. The defence attempts to prove that the
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victim and the defendant were involved in a sexual relationship

"of brief necking and petting" which culminated in the sexual

intercourse in question. Here, he attempts to delve into her

private sexual affairs:

Defence: Okay. Now Marina other than this incident with Mr. G--
that you have referred on may 27th, have you ever had sexual
intercourse with a man or boy before?

Victim: No, I haven't.
Defence Counsel: Okay. Have you ever had another man or boy

other than Mr. G--- touch your private parts before?
Victim: No.

The prosecution, on the other hand, takes great pains to

present another truth about the victim by establishing that she

was a Catholic, "morally proper virgin" who was "saving" herself

for marriage and who considered the previous sexual advances of

the defendant (her co-worker) to be instances of sexual

harassment:

Prosecution: In your conversations with Mr. G---, that related
to sexual aspects, did you ever discuss with him your
attitude towards sex?

Victim: Yes, I did.
Prosecution: How did that relate? What did you say?
Victim: Well, I told him that I am Catholic and that I am saving

sex for my husband, if I ever do get married.
Prosecution: What was his response to you?
Victim: He says, "Why wait until then?" He says, "Everybody else

is having fun now." He says, "Why wait?", and I says, "Well,
I'm not like other people.

Prosecution: Could you hear that, ladies and gentlemen? In these
instances where Mr. G---- made sexual advances towards you at

work, did you ever strike or hit him?
Victim: No.
Prosecution: Did you ever threaten to do so?
Victim: Yes, I did.
Prosecution: Why didn't you carry out that action?
Victim: Because he had threatened me before.
Prosecution: Oh. How did that come about? Could you relate the

threat?
Victim: Well, I told him one day if he doesn't stop harassing me

that I am going to hit him. He says, "If you ever hit me, you
will never see your next breakfast."
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In the same trial, the defence goes further to prove

consent by arguing that the victim had been active in the sexual

intercourse. That is, he attempts to provide evidence through

medical testimony that in order for sexual intercourse to take

place standing up, the female must be a willing participant.

Here, the defence attorney questions the defendant about the

event in question. The victim is turned into a willing

participant in a male sexual fantasy:

Defence Counsel: What exactly occurred? Slowly and carefully
between the two of you in that doorway there?

Defendant: Well, as I said, we were petting and necking, then I
unbuttoned her clothes, her pants, and took them down.

Defence Counsel: How far down?
Defendant: Below the crotch.
Defence Counsel: What did she do when you did this?
Defendant: Just sort of drawing me towards her.

Defence Counsel: Was there fluid in her vagina or was it dry?
Defendant: Yes. No, very moist.
Defence Counsel: What occurred after you had your penis inside

for a time. What did she say?
Defendant: She says, "You're hurting
Defence Counsel: What did you do?
Defendant: Pulled it out.

Defence Counsel: How long were you there?
Defendant: How long was I there?
Defence Counsel: Inside her?
Defendant: Well, just long enough to -- told her to put her

"

me.

pants on.

Defence Counsel: What did you do after you took it out?
Defendant: I put it in my pants and zipped it up. I told her to

put her pants on.

Defence Counsel: What did she do after you took out your penis?
You took it back?

Defendant: She put her pants up.
Defence Counsel: And then what did she do?
Defendant: I told her to go out back on the floor
Defence Counsel: Why did you tell her that?
Defendant: Well, no use of staying there because I didn't know

she was a virgin, but when she says I was hurting her and I
had my hand in her, I seen there was blood so I knew that she
was a virgin.

Defence Counsel: What did you do if anything to -- well, first
of all, did you do this against her consent?

Defendant: No. She was -- she wanted me to do it.
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Defence Counsel: How do you know?
Defendant: Well, how can you put it in a girl standing up if

they are not willing? There is no way you could have
intercourse standing up if a woman is not willing. If she
doesn't help?

Defence Counsel: How did she help you, if any?
Defendant: Well, she spread her legs and she brought up her

crotch forwards so that I could put it in.

In another case, the sexuality of the victim 1S placed

squarely in the center of debate by both the prosecution and the

defence. Here, her virginity, or lack of virginity, becomes an

essential component in the courtroom discourse:

Defence Counsel: Now, you said that Marion S--- has no hymen.
Medical Witness: No hymen.
Defence Counsel: Now, could you give us any indication whether
it was gone a long time ago, gone a short time, so there's no

way of telling?
Medical Witness: If it had been freshly injured, then you can

still see some fragments of the hymen in the vagina. But
after repeated intercourse the hymen is completely wiped out

and then you can't really determine how long the hymen has
been gone.

Justice: What was the situation here?
Medical Witness: There was no hymen so she wasn't a virgin at

that time.
Defence Counsel: There were no fragments found.
Witness: No, no fragments found at all.
Defence Counsel: So that you would mean she has had intercourse

repeatedly.
Witness: Before?
Defence Counsel: For some considerable length of time before.
Witness: M'hm.

On re-examination, the prosecution attempts to control the

damage already done to the victim's credibility:

Prosecution: I see. Now Doctor, you indicated 1n your vaginal
examination that her hymen was gone.

Medical Witness: Yes.
Prosecution: How does a woman usually lose her hymen?
Medical Witness: Usually by intercourse.
Prosecution: Are there other ways?
Medical Witness: It is possible by injuries but there was no

other --

Prosecution: Is it possible that a woman can lose her hymen by
vaginal petting?

Medical Witness: Yes, you can call it masturbation.
Prosecution: So that you cannot conclusively say that she was

not a virgin. Is that a fair statement?
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Medical Witness: That's a hypothetical question, I cannot answer

it. Who can say?
Prosecution: Thank-you doctor.

In the same case, the defence furthers his argument that

the teenage victim is well versed in all aspects of human

sexuality, especially sexual intercourse, thus attempting to

place more doubt on her claim of nonconsent. Notice how he leads

her in sexual description and innuendos:

Defence Counsel: And then what happened?
Victim: And then he put his penis into my vagina.
Defence Counsel: Do you know those words. What do they mean?
Victim: Well, the penis is the organ of the man.

Defence Counsel: Do you usually call it something other than
that?

Victim: Yeah.
Defence Counsel: What?
Victim: Cock.
Defence Counsel: Now, where did he put that?
Victim: Into my cunt.

Defence Counsel: Now, are you sure of that?
Victim: Yes, because it hurt and I felt something wet and

sticky, and so on, and he started going up and down.
Defence Counsel: Where were his hands at that time?
Victim: He had his hands on his cock.
Defence Counsel: Beg your pardon?
Victim: He had his hands on his penis.

Defence Counsel: Now, was it wet and sticky right from the
start?

Victim: Just when he started going up and down.
Defence Counsel: That's when it was wet and sticky?
Victim: That's when it felt wet and sticky.
Defence Counsel: Now, do you know what ejaculation means?
Victim: No.
Defence Counsel: Eh?
Victim: No.
Defence Counsel: Getting off?
Victim: What?
Defence Counsel: Getting off?
Victim: I can't understand you. I don't understand you.
Defence Counsel: Well, do you know what happens when a man does

something like that sometimes?
Victim: No.

Post-1983 Transcripts

The sexuality of the female victim remains a constant

variable within the post-1983 trials. The relationship of the
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complainant with the defendant is found within the post-1983

trials. There was no mention of any past relationships with the

defendant in the transcripts since 1n all but two cases, the

defendant was a stranger. In the other two cases, the victim and

the defendant were somehow related. However, there was an

importance placed on the sexual conduct of the victim directly

before the attack. In this case, the defence argues for the

mistaken belief that the complainant consented S1nce she had

consented to kissing with one of the defendant right before the

sexual assault. Indeed, the victim is portrayed as
". tt

com1ng on

to the defendant and acting in a sexually inviting manner:

Defence Counsel: Before you went to the bar, and I'll just ask
you you're still at the house and tell me if you remember or

not, do you remember necking with Justin at the house before

you went to the bar?
Victim: No.
Defence Counsel: And do you remember the car ride?
Victim: Yes.
Defence Counsel: Okay, so you remember necking in the car with

Justin? In the car, on the way to the bar?
Victim: Yes, I do.
Defence Counsel: And were you doing that of your own free will?
Victim: Yes.
Defence Counsel: So you were agreeable to necking with him?
Victim: Yes.
Defence Counsel: All right.

Defence Counsel: So you got back to the house, do you remember

spending some time with Justin back at the house?
Victim: Not until he took me up the bedroom.
Defence Counsel: So you don't recall sitting in the living room

on the couch necking with Justin?
Victim: No.

In another case, the defence also attempts to provide an

idea that the victim had actively and willingly engaged in the

sexual activity by supposedly giving the defendant a hickey,

even though no further proof is offered:

Defence Counsel: Do you know what a hickey is, Rhonda?
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Victim: Yeah.
Defence Counsel: Okay. Do you remember giving Harold a hickey

that night?
Victim: No.
Defence Counsel: You don't remember that?
Victim: I know I didn't.
Defence Counsel: What's that?
Victim: I didn't.
Defence Counsel: You didn't -

Victim: I didn't.

In the following example, an "honest, good, forthright"

"virgin" is asked about her sexual conduct in order to dismiss

any responsibility she may have had for the sexual attack. The

implication here is that if she had made "passes" at him or had

indicated that she was interested in him sexually, then it would

have been "reasonable" to assume that she had some

responsibility for instigating the sexual intercourse:

Prosecution: He had been living in your house for some period of
time. Had you ever made a pass at him? Do you know what I
mean by a "pass"? Had you ever made -- ever indicated to him
that you were interested in him sexually?

Victim: No.
Prosecution: No? Okay. Did you give him any reason to think -

as far as you know did you give him any reason to think that
he could climb onto you when you were sleeping on your bed?

Vi c tim: No.
Prosecution: Did you want what happened to you?
Victim: No.

The general sexual reputation 1S also found within the

post-1983 trials. In one case, the defence makes a subtle

implication about the sexuality of the victim by asking the

medical witness about the trauma sustained to the victim's

hymen:

Defence Counsel: Now, you indicated to us that the hymen was not

intact on this young girl?
Medical Witness: M'hm.
Defence Counsel: All right, are you trying to tell us that the

hymen was not intact as a result of her activities that night
or could you tell us that the hymen was not intact from
before?

Medical Witness: Yes. From before.
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In another example, implications are made as to the past

sexual conduct of the victim and how this may relate to her

consent. Consider the implications of this example, in which

both the prosecution and the defence attempt to get at the truth

about the teenaged victim's sexual reputation. Because the

victim had been a pick-up, assumptions are made about her

character. Indeed, she is referred to as a "slut" and a "bitch"

by several of the witnesses for the defence:

Prosecution: Okay. Do you normally pick up guys and the same day
take them to bed?

Victim: No.

Defence Counsel: I see. Miss S---, I think you testified
yesterday that you normally do not go to bed with someone the
first time that you meet them?

Victim: No.

Defence Counsel: So you sometimes do that?
Victim: No.
Prosecution: I object, that question is totally irrelevant.
Justice: That's improper. Yeah, yeah. I'm asking the jury to

disregard that. You don't answer that.

In the following case, the defence attempts to prove that

the victim has loose morals. Her experience of sexual assault 1S

reduced to an exchange for protection from another man - an

assumption based on the premise that females seek the protection

of a man from the violence of another man. In this example, this

assumption is taken one step further. Consider the implications

of this exchange:

Defence Counsel: And so, there 1S Sherman, who has nothing to

you that night, and that would be a way, if you could somehow

get Sherman's help that would be a way to get away from

Mitch, wouldn't it?
Victim: Can you say that over again? You --

Defence Counsel: I certainly can, it's a confusing -- try and do

better this time. We'll start with the premise that you were

scared of Mitch, right?
Victim: Yes.
Defence Counsel: You wanted to get away from Mitch?
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Victim: Yes. I wanted to get away from all of them.
Defence Counsel: Okay. Well Sherman had done nothing wrong to

you up until, you say, the bathroom incident, right?
Victim: Yes.
Defence Counsel: Okay. So it would seem to be somewhat logical

to me that you look for help from someone who had done

nothing wrong to you.
Victim: I don't remember.

Defence Counsel: Somewhat of a convenient answer, but doesn't
that seem logical to you. That in your attempt to get away
from Mitch, you'd seek help from someone that had not hurt
you thus far?

Victim: Yes.
Defence Counsel: And could have-- and is that what you could

have been doing with Sherman? Seeking his help?
Victim: I don't know.
Defence Counsel: You don't know. Well, I put it to you witness,

that you voluntarily had sexual relations with Sherman in the
bathroom as a means to get away from Mitch and to be hidden
from Mitch.

Victim: I didn't want to have sex with any of those guys.
Defence Counsel: What's that?
Victim: I didn't want to have sex with any of those guys.
Defence Counsel: Well you just answered that you didn't

remember.
Victim: Yes.
Defence Counsel: Whether you befriended Sherman, right?
Victim: Yes.
Defence Counsel: So it's hard for you to say that you didn't

have sex with him to get away from Mitch because you don't
remember ---

Victim: M'hm.
Prosecution: Well, My Lord, I would suggest that that does not

necessarily follow.
Defence Counsel: It's embarrassing to be brought here, isn't it

Shannon?
Victim: Yes.
Defence Counsel: And it's embarrassing -- it would be

embarrassing to have to go through and admit everyone that

you'd --

Justice: Just a minute. Okay.
Defence Counsel: -- everyone that you'd had sexual relations

with, wouldn't it?
Victim: Yes.
Defence Counsel: Even voluntarily, you don't want to tell us

that, do you?
Victim: I wouldn't want to have voluntary sex with any of those

guys.
Defence Counsel: Well, you're saying that now, right?
Victim: And I'm saying that then, too.

The examples of courtroom dialogue typify what Adler calls

the "beauty of innuendo" in which suggestions or implications
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are made about the victim's sexual behavior (Adler, 1987). Both

the prosecution and the defence polarize victims into the

madonna/whore dualism (Ibid). The characterization of women as

either good/virgins/madonnas or bad/worldly/whores does not show

any signs of a cessation. Instead, I found evidence that the

innuendos about the victim's sexuality were more subtle 1n the

transcripts after 1983. However, the effect of the innuendos 1S

the same. What, for instance, is the relevance of asking the

victim if she picks up men and goes to bed with them to her

being sexually assaulted?

II. Nonsexual Moral Conduct and Character

Pre-1983 Transcripts

Within the rape trials, the truth/falsity of the victim's

stories hinge on her general moral character and lifestyle.

Within this sample of rape trial transcripts, several factors

emerged as important issues for debate, including prostitution,

the victim's "seductive" apparel, and alcohol and drug use.

In this case, for example, evidence of a woman's former

prostitution is allowed by the judge to be a measure of her

credibility, despite the fact that she is married at the time of

the trial and emphatically wanted to put her past behind her. At

several times, the judge remarks that "she is a prostitute, that

is what she is" and this status is brought out to be an

important factor in the issue of her consent/nonconsent. Below

is just one of the many exchanges in determining the credibility

of the victim:

Justice: I have come to the conclusion, following the Moulton
decision that I will permit the Plaintiff or the Complainant



85

to be cross-examined as applied for ...
Prosecution: That would be cross-examined as to --

Justice: As to her, the fact that she is a prostitute.
Prosecution: Would that relate only to the date of February 24th

or are there --

Justice: Relating to a time frame reasonably within the, within
the period of February through March.

Prosecution: Would that be February of 1981 or February of 19827
Justice: Of eighty-two. In other words, she said in her evidence

that she was in the business of being a prostitute. That is
substantially the allegation upon which she will be cross

examined and I don't think within that kind of framework time
is really of, of the essence. It's what she is (my italics).

In other transcripts, an issue brought up 1n courtroom

discourse centers on the clothing that the victim was wearing at

the material time. A major aspect to this 1S the notion of

victim precipitation, in which the victim unknowingly (or

knowingly) lured the defendant into the sexual encounter through

her sexually inviting apparel. At several points in one trial,

the issue of the victim's tight jeans and lack of panties is

brought up several times in the trial discourse. For example,

the judge and attorneys discussed the reasons as to why the

victim was not wearing panties:

Justice: Now, you asked the question down here, "Was one of the
reasons why you didn't wear panties was because the jeans
were too tight for you?" "That's correct." "Is this true?"
"This is true."

Defence Counsel: Well, perhaps it's just my problem, My Lord,
and I'll have to solve it.

Justice: Well, she certainly makes it quite clear that a very

major reason for not having panties on was that the jeans
were too tight. But I wouldn't let you prevent her from -- or

I would allow in re-examination her to get on -- to have it

gone into that she said there was another reason and you
-

you know, why not? You know, I don't like the look on your

face, Mr. L---. I don't like it at all. You know, this is no

-- this is serious business.

Later on in the trial, the defence attorney presses the

issue when cross-examining the victim:

Defence Counsel: The blue jeans were too tight; that's one of
the reasons why you weren't wearing any panties then?
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Victim: Yes.
Defence Counsel: And these are the jeans that you had on that

night and have been tendered here as an exhibit?
Victim: That's right.
Defence Counsel: And they're G.W.G. pre-shrunk blue jeans? Is

that correct?
Victim: They're not always pre-shrunk. They're G.W.G. blue

jeans.
Defence Counsel: Well, is that not what the blue jeans say?
Victim: Yes, but you can't go by what the label says always.
Defence Counsel: Oh, you can't go by what the label says?
Victim: Right.
Defence Counsel: These look like relatively new blue jeans. When

did you first buy them?
Victim: I can't recall.
Defence Counsel: You can't recall?
Victim: No.
Defence Counsel: I guess you bought them too tight then, is that

what you're trying to say?
Victim: They were tight in certain areas, yes; around the

buttocks. Around the waist they were quite big. They're boys
blue jeans; they're too tight around the hips and buttocks;
they were loose around the waist, so I took them in.

In this trial, the tightness of the victim's jeans are

brought into the courtroom discourse. Remembering what she was

wearing at the time of the attack is important when assessing

her account of the attack. However, using such words as "tight"

to describe the victim's apparel goes beyond testing the

victim's memory of the event, it presents an entirely different

line of questioning:

Defence Counsel: The jeans that you were wearing that evening
are fairly tight fitting jeans?

Victim: They were snug.
Defence Counsel: Snug jeans. What kind of jeans were they?
Victim: Faded Glory
Defence Counsel: Fairly expensive?
Victim: Yes.
Defence Counsel: Is that one reason that you considered not

bringing them in?
Victim: Possibly, yes, considering it's the only pair I have.

Another issue which is brought up in this sample of

transcripts is the general alcohol or drug use by the victim.

Although, as one judge put it "There is no open season on drunk
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women", one strategy employed within legal discourse is to

attack the character of the victim by presenting her as someone

who frequents bars or is a heavy drinker. The disqualification

of the victim 1S illustrated by these two exchanges:

Defence Counsel: In fact Alvina does a considerable amount of

drinking at the Queen's, the Baldwin, correct?
Witness: Yes.
Prosecution: Your Honour, I'd like to object to the line of

questions concerning Alvina's alcohol consumption.
Justice: On what basis?
Prosecution: Well, I think that that's going into the character

of Alvina and I think those types of matters can be gotten
from the complainant herself.

Justice: I'm not going to restrict it. If he has knowledge of
it, he has to answer. But it's only what he has knowledge of.

Later on in the trial, the defence furthers his argument that

the victim, Alvina frequented bars. The testimony of family

members and friends is used throughout the trial to substantiate

this claim. Here, the victim's aunt is called upon to relate the

victim's drinking habits:

Defence Counsel: I see. Okay. Now have you drank in the pubs a

lot with Alvina?
Witness: Yes.
Defence Counsel: On many different occasions?
Witness: Not many. I have drank with her before.
Defence Counsel: At the Queen's?
Witness: Yes.
Defence Counsel: At the Baldwin?
Witness: Yes.
Defence Counsel: At the Albany?
Witness: Yes.
Defence Counsel: Barry?
Witness: No.
Defence Counsel: The Ritz?
Witness: No.

Defence Counsel: Saskatoon? Or the Continental, I should say?
Witness: No.
Defence Counsel: No. Okay, so -- but from your experience in

drinking with Alvina you would agree with me that Alvina can

drink quite a bit of alcohol before she gets drunk?
Witness: Yes.
Defence Counsel: In other words we sometimes say she can hold

her liquor quite well?
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In another case, the victim attempts to avert the attempt

by the defence to attack her character by questioning the

relevancy of her alcohol use. Indeed, the defence proceeds to

constitute her as a heavy drinker, despite her claims to the

reverse:

Defence Counsel: I mean but the D---' were there. Do you know
Mr. D---?

Victim: Yes, he's sitting right there.
Defence Counsel: Did you ever drink beer with Mr. D---?
Victim: Yeah, we've gone to the house to drink
Defence Counsel: Yes, you've drank beer with him lots of times,

haven't you?
Victim: What's that got to do with me being raped?
Defence Counsel: I'm just asking you if you drank beer with Mr.

D-- lots of times?
Victim: And I asked you what does that got to do with me being

raped?
Justice: I wonder if I could persuade you to answer the

question, though. Mr. W--- wants to inquire about these
things. He asks you a lot of questions. Some of them may have
very little to do with the rape, and some of them, as I see

them, have nothing to do with the rape, but we don't always
know that until we have a chance to hear the answer. So I
wonder if you would be good enough to answer.

Victim: Yes.
Defence Counsel: Just on that point, Patsy, I am going to put it

to you that you had a fair amount to drink on the day in
question. You had more than one glass of wine?

Victim: I did not.

Defence Counsel: You're absolutely sure of that?
Victim: Yes.
Defence Counsel: M'hm. I put it to you you were really fairly

intoxicated that day?
Victim: Are you saying I was drunk that day?
Defence Counsel: M'hm.
Victim: I was not.

Defence Counsel: You're saying you only had that one glass of
wine?

Victim: Yes.

The fact that alcohol impairs the memory of the event and

alcohol use at the material time is not an uncommon way to

discredit the witnesses testimony and in my sample of

transcripts, the use of alcohol at the material time is

frequently asked of all witnesses, including the defendant.
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However, for the victim, the discourse usually changes into

attacks on her general character or on her assertions of

nonconsent. The defence may go to great lengths to substantiate

the claim that the victim was heavily intoxicated, and therefore

does not remember consenting to the attack, or, 1S merely the

victim of alcohol's ability to lower sexual inhibitions. In one

transcript this leap from assessing the reliability of the

victim's testimony into questions about her general alcohol use

is illustrated in this example:

Defence Counsel: You don't know? You told my learned friend that
you had a period of time when you couldn't remember anything
at all, right?

Victim: Yes.

Defence Counsel: This had happened to you on a number of
occasions before, has it not?

Victim: When I've drank, yes.
Defence Counsel: I see. And you still seem to be able to move

around and function but you just have no recollection of what

happens, eh?
Victim: Yes.
Defence Counsel:

say? A number
Victim: Yes.
Defence Counsel:

haven't you?
Victim: Yes.

I see. This has occurred quite frequently, you
of times when you drink?

And, you've been drinking for some time,

Defence Counsel: And, you just have no recollection or

understanding of what you did at all during that period of
blackout or automation, is that what you're saying to us?

Victim: Yes.
Defence Counsel: Do you remember getting into the car?
Victim: Yes.

Defence Counsel: But you've no recollection who sat where or who
did what or who said what, is that right? Is that correct?

Victim: No

In this trial, the 1ssue of a fifteen year old's level of

intoxication is asked of several different witnesses, including

medical personnel and police officers. Despite the repeated

denials of the witnesses that the victim was in a state of

intoxication at the material time, the defence pursues this line
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of argument. Here the defence questions the doctor who examined

her immediately following the attack, even stressing that the

victim's emotional stress was alcohol related:

Defence Counsel: And, I am given to understand that you then
took some swabs as you've already told my learned friend?
This area of mental concern or strain that you noticed, did
it appear to be as a result of the young lady being sick,
being ill? Being upset, stomach upset? Or having a very
severe headache?

Medical Witness: Well, that I wouldn't know.
Defence Counsel: You couldn't tell whether she had been

regurgitating?
Medical Witness: No. And I didn't question her about that.
Defence Counsel: I see. But if one had been so involved with

alcohol at that age that she had, in fact, passed out and
been vomiting, that would probably show some stress on a

young person, wouldn't it?
Medical Witness: It probably would, yes, depending on how long

after that particular incident.
Defence Counsel: Right, but a couple of hours afterwards you

would still detect a considerable mental strain in a young
lady fifteen years of age who had consumed enough alcohol
that she lost consciousness, would you not think?

Medical Witness: I would say yes, yes. On top of that, I would
also say that the mental strain would certainly be augmented
by the alleged incident that she was subjected to.

Defence Counsel: Well, that's sort of a difficult thing ever for
a physician to say, isn't it?

Medical Witness: I don't think so.

Defence Counsel: Well, the strain of an alleged situation,
really, what you're saying is if everything was true, maybe
there would be some additional strain superimposed on a

rather colossal hangover?
Medical Witness: The peculiar thing is that when I examined her,

and this is very
-- I mentioned this to the nurse. I couldn't

detect an odour of alcohol from her. Now that is the peculiar
thing.

Defence Counsel: Well, I don't know if it is peculiar because

you couldn't even detect the odour of regurgitation.
Medical Witness: True.

Defence Counsel: Did you make that examination, Doctor?
Medical Witness: I was right -- of course -- well, I made the

examination of her face. You'd have to get fairly close to

her. And, the peculiar thing is that I couldn't smell

anything from around the head, around the mouth.
Defence Counsel: I see. Maybe she was putting on an act?

Medical Witness: I don't think so

Defence Counsel: You don't?
Medical Witness: No.
Defence Counsel: Maybe she's a very good actor?
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Medical Witness: She might be.

In this case, the defence goes further to link the victim's

alcohol use with questions about her consent to the act of full

intercourse with each of the three men on trial. Here he asks a

serologist about the effects of alcohol on people's sexual

behavior:

Defence Counsel: Yes, and one of the particular effects of
alcohol is that it removes inhibitions, isn't that correct?

Medical Witness: That's one of the effects, yes.
Defence Counsel: One of the very first effects. Particularly

inhibitions about sex, in many cases, right?
Medical Witness: Yes.

Defence Counsel: So that in some people who have, in fact,
ingested a fairly substantial quantity of alcohol, their
normal principles or attitude toward sex sometimes becomes

totally changed, isn't that correct?
Medical Witness: That's correct, yes.
Defence Counsel: And they engage and do things that they

normally would never consider doing?
Medical Witness: That's correct.

Post-1983 Transcripts

In the post-1983 transcripts, the victim's moral character

and conduct remains an important issue in determining her

nonconsent. In this trial, the victim is characterized as

someone out for a good time, with no worry as to the

consequences of her actions:

Defence Counsel: And you wanted to have a good time here?
Victim: Yes.
Defence Counsel: And part of wanting to have a good time was

that you were hoping to meet people and have something
exciting happening?

Victim: Exciting as in how do you mean?
Defence Counsel: Well, you wanted to have fun?
Victim: Yes.
Defence Counsel: And were you made up

-- were you wearing make

up on that day?
Victim: Yes, I wear make up every day.
Defence Counsel: Yes. So even though you were fourteen that day,

you were able to pass for seventeen?
Victim: Yes.
Defence Counsel: The boys believed you?
Victim: Yes.
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This is repeated in another trial in which the defence

calls witnesses to portray the victim as a "trouble-maker".

Here, the defence provides evidence about the victim's general

character and judgement. Furthermore, the defence portrays the

event in question, in which the complainant was physically

assaulted by a man and a woman and sexually assault by two other

men, as part of the everyday pattern of the victim's social

life:

Defence

you,
Victim:
Defence

Counsel: ... your evidence is Hilda came over and
"Do you want to go to a party?", right?
Well go for a beer, not a party. She said a beer.
Counsel: A beer?

told

Victim: Yes.
Defence Counsel: And you asked her is it was going to get rank,

that's this place where you were going?
Victim: Yes.
Defence Counsel: Because you've been to parties where there's

fights, house fights?
Victim: Not like this.
Defence Counsel: No, no, no. What does "rank" mean? You used the

word didn't you?
Victim: Yes.
Defence Counsel: What does it mean?
Victim: Like any fights.
Defence Counsel: Okay. So why would you ask that?
Victim: Because Hilda was a prostitute and I didn't -- like I

never went out with her before.
Defence Counsel: Hilda was a prostitute?
Victim: Yes.
Defence Counsel: I see. And you knew that, did you?
Victim: Yes, she told me.

Defence Counsel: And you were willing to go over to this house
with her?

Victim: Yes, I trusted her.
Defence Counsel: Why? Why would you trust a prostitute?
Victim: Because she was nice to me before this all happened.
Defence Counsel: How long have you known Hilda?
Victim: From that time?
Defence Counsel: Yeah.
Victim: Three, four months.
Defence Counsel: How was she nice to you?
Victim: We talked and --

Defence Counsel: Had you been to parties with her before?
Vi c tim: No.
Defence Counsel: But you've been to rank parties before, eh?
Victim: Not that kind.
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Defence Counsel: No, but you've been to a party that you would
consider rank, that's your word, is it?

Defence Counsel: Did you ever think that it was kind of a bad
idea to be hanging around with a prostitute?

Victim: It's none of my business what they do.
Defence Counsel: It's not your business what they do. So you

didn't mind hanging around with a woman that told you she was

a prostitute?
Victim: Well, I never did before, I just talked to her before.
Defence Counsel: All right.
Victim: I never hung around her.
Defence Counsel: Did you ever see her on street corners late at

night and stuff like that?
Victim: No.

In the same trial, the defence goes on to question the

victim's lifestyle choices to the attention of the jury in order

to disqualify her story. Here, he brings up evidence about her

status as a single mother:

Defence Counsel: Witness, are you married?
Victim: No.
Defence Counsel: You do have a three year old child, do you?
Prosecution: My Lord, I don't see how it's relevant to this case

before the court.

Defence Counsel: I think it's relevant.
Justice: I don't think it's relevant.
Defence Counsel: I take it you're instructing this witness
Justice: It's not relevant.
Defence Counsel: Oh, okay. Thank you. Could I just have a

moment, My Lord. I just want to make sure I haven't missed
anything.

In another trial, the victim's apparel 1S mentioned

repeatedly by the defence. Indeed, as the trial progresses, the

length of the hem goes from below her knee to her upper thigh.

In this example, a friend of the defendant testifies about the

apparel and manner of the victim and her friend, and the extent

to which they did not deserve protection from the sexual

assault:

Witness: Well, see, when you see two girls, and they're wearing
mini-skirts and short dresses, and you almost see their
underwear and they're hugging and kissing, and making with

guys that they just met a few hours ago, the first thing
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question you guys that they're -- they've got no respect for
themselves, so I didn't even worry, or ask them, or nothing.

Prosecution: So now the skirts are up around they're underwear.
We're getting shorter and shorter here as we go along. You
wouldn't know that, but you're saying their skirts were up
around their underwear now?

Witness: Well, I'm not saying it's underwear, but you could see

her, when she sits, when she was sitting down you could see

her underwear.

In the same case, the fact that the victim was engaged in

"dirty" dancing is repeated throughout the trial. Her

provocative dancing is used as evidence that she had somehow

invited the sexual advances of the defendant. Notice how the

defence attempts to turn the dancing into a sexual vignette:

Defence Counsel: Now when you tell me about you were dancing in
the kitchen and what's been referred to as dirty dancing,
that was with Richmond, right?

Victim: Yes.
Defence Counsel: You don't remember dancing with anyone else?
Victim: No.
Defence Counsel: You don't remember if you were dancing alone?
Victim: No.
Defence Counsel: And when we talked about dirty dancing what are

we talking about?
Victim: Well, dirty dancing is in -- the way dirty dancing was

on the movie Dirty Dancing.
Defence Counsel: Okay, can you I mean, dancing together,

touching?
Victim: Yes.
Defence Counsel: Close?
Victim: Yeah.
Defence Counsel: And would you agree with me there's a lot of

bumping and grinding associated with dirty dancing?
Victim: Yes.

Defence Counsel: And how long were you dancing for?
Victim: I don't know. I just remember it -- like -- it's like a

little flash.
Defence Counsel: So it might have been for some length of time?
Victim: It could have been.
Defence Counsel: And the bumping and grinding I'm talking about,

would that be face to face?
Victim: Yes.

Defence Counsel: And would that be in th� pelvic area?
Victim: Yes.

In other cases, the defence goes to great lengths to

construct the victim as engaging 1n "unproper" behavior. The



95

implication is that "nice" and "proper" girls do not go out at

night to party and drink. In this example, the defence attempts

to construct the sexual assault as happening in a circumstance

quite familiar to the teenaged victim:

Defence Counsel: You're not sure of that though, eh? I see.

Would it be normal that you'd go to E--- and then you'd go to
a house party?

Victim: No.
Defence Counsel: Well that's what you were doing on this night

though, eh?
Victim: Didn't think it was a house party.
Defence Counsel: Well you were going over there for some beer,

right?
Victim: Yeah.
Defence Counsel: A group of young people gets together,

generally that's considered a house party, when you go to

someone's house for some beer. What would you call that,
Angela?

Victim: Just getting together.
Defence Counsel: Okay. So you knew you were going over there for

some beers? Right?
Victim: Yeah.
Defence Counsel: And you did that quite a bit at your age,

sixteen?
Victim: What, go to people's houses?
Defence Counsel: Yeah. For beers. This certainly wasn't the
first time you'd done that?

Victim: We didn't do it all the time.
Defence Counsel: No, just answer the question, okay, Angela.

We'll be here a lot shorter. You did that quite a bit, didn't
you?

Victim: No.
Defence Counsel: But you had done it before?
Victim: Yeah.
Defence Counsel: Gone over to someone's house for beers?
Victim: Yeah.

In this example, the defence makes allegations about her

alcohol and drug use at the time of the sexual assault as well

her general alcohol use in order to discredit her testimony:

Defence Counsel: And you put this twenty-six to your lips and

just barely tasted it, eh? A little bit of vodka to your lips
and that's all the vodka you had?

Victim: Yeah, cause I don't like it.
Defence Counsel: Okay. Well just -- is that right?
Victim: Yeah.
Defence Counsel: Okay. So you hardly got any down your throat?
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Victim: Right.
Defence Counsel: Did you get any down your throat?
Victim: A little, yeah.
Defence Counsel: Didn't spit it back out or anything, you drank

it?
Victim: Yeah.
Defence Counsel: So you don't like vodka, but you don't mind

beer? Beer's all right, eh?
Victim: Yeah.
Defence Counsel: You're smirking at that, are you? You're

smirking, it's okay. You drink beer, do you?
Victim: Yeah.
Defence Counsel: You drink quite a bit, do you?
Victim: Not really.

Another technique use to discredit the victim's story is to

argue that her alcohol use had affected her judgement, or in

this case, affected her memory of consenting to the sexual

incident. Indeed, the defence implies her that the victim could

have had some degree of responsibility for the attack and

doesn't remember due to heavy intoxication:

Defence Counsel: Well, whatever happened, I mean you could -

it's possible you could have -- I'm not suggesting you did,
but it's possible you could have even murdered somebody, you
wouldn't know about it because you had a blackout, right?

Victim: Yes.
Defence Counsel: I mean, you could have done anything? You could

have --

you could have been inviting Justin to go upstairs to

have sex with you, you could have been doing anything, right?
Victim: Yes.

Defence Counsel: And it's fair that you don't remember what your
actions really were that night, with respect to Justin H---,
do you?

Victim: No, I don't, but I don't feel that what my actions
that my actions would have anything to do with the fact that
I did not want to have sex.

Defence Counsel: And it's also fair to say that you could very
well have been hitting on him that night and just don't
recall it?

Victim: I could have.
Defence Counsel: That's fair to say?
Victim: Yes.

For the defendant, the discourse around alcohol use

changes. The implications of this exchange are far-reaching.

While the victim must assume responsibility for her alcohol use
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and her resulting consent, the defendant's "good judgement" 1S

viewed as impaired. Moreover, sexual assault is argued to be the

result of overwhelming "lust" - a crime of passion, and not an

act of violence:

Defence Counsel: That's right. He can't for the life of himself
understand what happened, he was drinking horrendous amounts

of alcohol on that night. As --

Justice: Lust is a very powerful emotion.
Defence Counsel: Yeah, yeah, that's true, Your Honour, but -

Justice: And we're all -- we can all be subject to it at --

under certain circumstances, that's for certain, you know. So

you're prepared to go along with that --

Defence Counsel: Yes, we are

Justice: -- recommendation?

This same argument is used in another transcript. The

"tragedy" of this case is that the young men were led astray by

alcohol use and thus their own responsibility for the crime is

minimized:

Defence Counsel: It would be my submission to you is that you
must consider, of course, is punishment, deterrence, and
reform and rehabilitation, and also the protection of the

public. It was brought about by the use of alcohol and drugs.
Certainly these young men find themselves in a predicament
where they would not normally be coming before the court in
this sort of charge.

In much the same way as the victim's sexual history is put

on trial, so to is her non-sexual morality and conduct. The

construction of the genuine and ideal victim remains a crucial

point in the rape and sexual assault trials. Victim

precipitation plays a large part in these assumptions. The

extent to which the victim could be held responsible for the

actions of her attacker(s) is usually based on how her gestures,

actions and behaviors could be interpreted by the attacker and

the legal system (Pattah, 1991).
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If she was wearing provocative clothing, for example, then

questions inevitably arise about how the defendant could have

interpreted this as an indication that the victim is sexually

available. In one post-1983 transcript, the victim's (mini)skirt

is brought up repeatedly throughout the trial. One witness

discounts the victim's claims of nonconsent by arguing that

because he could supposedly see the victim's underpants when she

was sitting, it is obvious that she has a lack of self-respect

and must have somehow provoked the attack. The fact that she was

supposedly kissing and hugging with the defendants before the

attack compounds this characterization.

Moreover, within both the pre-1983 and post-1983

transcripts, if the victim had a reputation for frequenting bars

or going to parties, then assumptions are made about the

victim's responsibility for the crime. After the reform,

however, these assumptions become more subtle; there is less of

a connection made between consent/nonconsent and alcohol

consumption.

For the accused, however, the discourse shifts. Where

alcohol consumption is connected to the victim's responsibility

and possible precipitation, for the accused it is connected to

his lack of responsibility. The fact that any inhibitions may be

removed by alcohol is used to disclaim male responsibility for

his actions.
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III, Motiyes for False Reports

Pre-1983 Transcripts

There are many reasons cited in the pre-1983 transcripts as

to why an allegation of rape was made. The possible motives

given for reporting the rape are: anger; jealousy; revenge;

covering up an infidelity; and sexual capriciousness. In this

transcript, the implications are that the victim, after

realizing that the stranger who brutally attacked her is

married, has him charged with rape purportedly in order to exact

revenge:

Defence Counsel: Now, after you got back from Saskatoon, didn't
you go to Yip's to go drinking?

Victim: No.
Defence Counsel: Didn't you meet some other friends of yours?
Victim: No.
Defence Counsel: And wasn't it some other friends of yours who

suggested you make a complaint?
Victim: No.
Defence Counsel: And isn't that the only reason why you are

making this complaint today?
Victim: No.
Defence Counsel: You subsequently learned that the accused was

married? You subsequently knew that he was married?
Victim: No.
Defence Counsel: Didn't he tell you that night that he was

married?
Victim: No.
Defence Counsel: And wasn't that as a result of that you became

very annoyed with him?
Victim: No.

In another case, the victim's possible motive for reporting

rape was to cover up an indiscretion and indeed to avoid

problems with her boyfriend:

Defence Counsel: Can you tell me if you would have found it

embarrassing at that time to admit to your boyfriend that you
had had sexual intercourse with someone else?

Victim: It depends. Do you mean with somebody I consented with
or --

Defence Counsel: With anyone you consented with, sure.

Victim: Yeah, I would have done, yeah.
Defence Counsel: You would have found it embarrassing?
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Victim: Yeah.
Defence Counsel: Are you still going with that boyfriend?
Victim: No.

Post-1983 Transcripts

After the 1983 reform, the fact that women have different

motives for reporting rape is still an important variable in the

construction of the "ideal" sexual assault. The stereotype of

the vindictive female is used in this exchange between the

prosecution and one of the defendants:

Prosecution: And this was the first time, this was the first day
you've ever met Rachael?

Defendant: M'hm.
Prosecution: Is that correct?
Defendant: That's correct.

Prosecution: She wasn't a jilted girlfriend of anyone you know?
Defendant: No.
Prosecution: And she had, as far as you know, no motive to make

you look bad or to make up a story about you, as far as you
know, is that correct?

Defendant: Correct.

In another transcript, the defence claims that the victim

reported rape in order to avoid conflict with her boyfriend,

whom she knew would physically assault her if he found out about

her alleged tryst:

Defence Counsel: I put it to you Rhonda, that you didn't start
to cry until after you were back in the car, right? Or can

you remember when you started to cry?
Victim: Well, after he hit me I was crying quietly.
Defence Counsel: What does that mean "crying quietly"? I don't

understand.
Victim: Not loud.
Defence Counsel: Not loudly? Yeah. Well, that -- why were you

crying quietly?
Victim: Because I was scared.
Defence Counsel: I see. When did you first start to think about

Leroy after all this? Leroy found out about this?
Victim: Yeah.
Defence Counsel: You didn't tell him? He found out from someone

else?
Victim: Yeah.

Defence Counsel: And you were living with Leroy on April the 1st
and April the 2nd?
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Victim: Yeah.
Defence Counsel: Right? And Leroy was mad when he found out

about this?
Victim: Yeah.
Defence Counsel: All right. Because Leroy's kind of a jealous

type? He doesn't like you to be with other men, right?
Victim: Yeah.
Defence Counsel: And Leroy got mad at you and you had an

argument about it?
Victim: Yeah.
Defence Counsel: And it's true Rhonda, that sometimes Leroy gets

violent with you when you see other men, right?
Victim: I don't see others.
Defence Counsel: You and Leroy fight, do you?
Victim: Yeah.
Defence Counsel: And you fight about -- one of the things you

fight about is Leroy gets mad when you see other men, right?
Victim: I don't see other men.

Defence Counsel: I see. Well, Leroy is a fairly jealous type? Do
you know what jealous means?

Victim: Yeah.
Defence Counsel: Is he fairly jealous?
Victim: Yeah.

Defence Counsel: Now you'd agree with me, Rhonda, that it would
be a lot easier to continue living with Leroy if you told him
that you didn't consent -- you didn't go along with Harold -

having sex with him?
Victim: I didn't go along.

Defence Counsel: It wasn't planned?
Victim: No.
Defence Counsel: But it makes it a lot easier to live with Leroy
if that's what you told him, right? Right? Or can you answer

that?
Victim: I told him what all happened.
Defence Counsel: What's that?
Victim: I told him what all happened.
Defence Counsel: And you and Leroy had a big fight about this,

didn't you?
Victim: Yeah.
Defence Counsel: Because Leroy wasn't too happy about you having

sex with Harold P---, right?
Victim: Yeah.

Stereotypes about the victim's motives for fabricating a

story against the defendant are still found within the post-1983

courtroom transcripts. That victim's would lie in order to get

back at a man or to avoid recriminations from another man is

found in both sets of transcripts. For example, the fact that a
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victim would report an instance of sexual violence 1n order to

avoid being beaten by her common-law husband shows an instance

of direct hostility by the defence towards the victim.

IY. The Role and Type of Resistance

Pre-1983 Transcripts

One of the most important variables in the construction of

the "real" rape and the "real" victim is the role and type of

resistance that the victim put up in her defence. A link is

usually made within the courtroom discourse between the amount

of resistance which can be proved, and the victim's

consent/nonconsent. The more a victim can prove that she fought

her attacker, made a verbal outcry, or sustained any degree of

physical injury, the more likely that her allegation of rape

will be believed. In most cases, the victim is asked to recall

every aspect of her verbal and physical resistance to the attack

in terms of screaming, yelling, kicking, hitting, and her

attempts of escape. This is illustrated in this case in which a

teenage victim is asked about the extent to which she resisted.

Here a link is made between a lack of verbal and physical

resistance and consent:

Defence Counsel: I also put it to you that Mr. M--- asked you to

have sexual intercourse, and you said -

Victim: He asked me if I could?
Defence Counsel: M'hm
Victim: He did not.

Defence Counsel: And you really didn't resist him at all, did

you?
Victim: How -- who'd want to fight him? He'd kill me if I tried.

My punches to him would be like nothing.
Defence Counsel: So then Mr. M--- may have thought that you were

consenting when in fact you were not, is that what you are

saying?
Victim: What?
Defence Counsel: I'm saying to you that Mr. M--- may have
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thought you were consenting when in fact -

Victim: I never gave him consent to do that.
Defence Counsel: No, but he could have thought, and you re

saying that in fact he didn't?
Victim: I didn't, no way, give him consent to do that.
Defence Counsel: You didn't --

you didn't -- if you were

shouting and screaming, how come your friend, Arlene, didn't
come around earlier, Patsy?

Victim: I don't know. Maybe she didn't hear me.

Defence Counsel: I understand you to say that you were sort of
calling for help though?

Victim: Yes, I was calling for Arlene.
Defence Counsel: I see. You weren't calling very loud?
Victim: I was yelling.

In another case, the line of defence employed throughout the

trial is that the victim had not actively resisted the advances

of her co-worker even though she had testified that he had

threatened her life months previously. This example of the

exchanges which took place illustrates the amount and type of

resistance the court requires of the victim in order to

strengthen her argument:

Defence
Victim:
Defence
Victim:
Defence
Victim:
Defence
Victim:
Defence
Victim:
Defence
Victim:
Defence
Victim:

Counsel: You were moving your hands?
I had them right in front of me.

Counsel: They weren't in a fist?
No.
Counsel: You weren't clawing at him?
No.

Counsel: you weren't yelling?
No.
Counsel: You weren't screaming?
No.
Counsel: You weren't hitting at him?
No.
Counsel: You just had your hands on his chest?
That's right.

In this case, the defence furthers his argument of the

victim's active consent in the sexual intercourse by asserting

that her resistances were overcome by the defendant's seduction.

Here, the defence assumes that the victim, like most women, will

eventually give into the aggressive sexual advances of the male:
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Defence Counsel: Well, I suggest to you, Miss G--- that he just
sort of won you over by the usual processes of seduction and
you gave up and said "Pine, okay." You showed him no more

resistance and you said nothing more to him. Isn't that
truthfully what happened?

Victim: No.
Defence Counsel: well, you don't sound that sincere in that

answer and I suggest that if you really want to be fair and
honest, that's what happened, isn't it?

Victim: No.
Defence Counsel: I see. But you did get to the point where you

didn't say anything more to him about not going ahead with
it, isn't that right?

Victim: I don't know.
Defence Counsel: You don't know. I see. Well, I suggest to you
it would be very difficult in those cramped quarters with
your clothing in the position in which it was for a young man

to have entered you and had sexual intercourse with you if
you had really wanted to avoid him doing that, isn't that
right? Just a little wiggle and that's all that would be
necessary. That's common sense, isn't it?

Victim: No.
Defence Counsel: Well, I suggest to you that it would be very,

very difficult positioned in the back seat of a convertible
to have had that connection with you without your
cooperation. Would you agree with that?

If the victim did not resist, the question then becomes

why? The use of threats or weapons is an important factor in how

the rape story is portrayed. In this example, the victim's

genuine fear that she was going to be harmed by her three

attackers in a wheat field is minimized by the defence since no

weapon was produced nor was she physically injured:

Defence Counsel: Is it not correct that you had no reason to

believe that you were going to be killed from what happened
in that vehicle?

Victim: No, that's not correct. I was afraid for my life.
Defence Counsel: No one threatened you up to the point in time

that you were raped, is that not correct?
Victim: I was threatened. I was bit in the neck and I was

threatened.
Defence Counsel: Well, up

to the point in time when
threaten you?

Victim: In what words?
Defence Counsel: Answer the question. Did anyone threaten you?
Victim: I felt threatened from all of them the whole time, yes.

I was threatened. They did not •.•

Defence Counsel: Did anyone produce a knife or a gun or a weapon

Miss D---, answer the question. Up
you were first raped, did anyone
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of any sort?
Victim: Not that I could see, no.

Defence Counsel: Well, they didn't then, is that not correct?
They never produced a gun or a weapon of any sort?

Victim: No, they did not.

Defence Counsel: No one hit you, choked you or anything of that
nature?

Victim: No, they did not.

In this example, the lack of violence used and the absence

of weapons is repeated as an important factor in the defence's

case:

Defence Counsel: But they never hit you? They never --- mean by
hitting I mean --

Victim: I know what hitting is and no, they didn't.
Defence Counsel: And no one ever used a weapon or even produced

a weapon, did they?
Victim: No.

Defence Counsel: No weapon involved. No one, not either of them,
threatened you with violence, did they?

Victim: No.

The prosecution's role 1n constituting the "ideal" rape

victim is to minimize the lack of resistance offered by the

victim, usually arguing that her consent was derived through the

presence of a weapon, as illustrated in this example:

Prosecution: And again, I believe you testified, was there

anything that you did to give him consent to have sexual
intercourse with you?

Victim: No.

Prosecution: And would you have had sexual intercourse with him,
had he not produced the knife?

Victim: No, not at all, definitely not.

Prosecution: Was there ever a discussion about sexual

intercourse, at any stage? Did you say anything to him, at

any stage, or did he say anything to you?
Victim: Well, he certainly wouldn't have asked or said anything,

no. I could have said that I wouldn't do it, because I do
I do remember not agreeing to go along, until there was a

knife at my throat.
Prosecution: I see. And it was the knife that changed things, 1S

that
Victim: M'hm.

The role of personal injury is also of great importance in

the legal construction of the rape victim because it provides
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corroborative evidence of her struggle. The role of the defence

is to minimize any injury to the victim's body, often calling in

medical testimony to further the argument. In this rape trial,

the defence centers on the lack of physical injury to the

victim. In this example, he refutes the injury as merely being

scrapes:

Defence Counsel: Yes, in any event, you made an examination,
physically, of her. My understanding is that the only injury
of any kind that you were able to observe were a couple of

scrapes to the epidermis of the skin on the inside of one

thigh?
Medical Witness: Five scratches. Long ones.

Defence Counsel: I see. They were scrapes, were they not?
Medical Witness: Abrasions, scrapes or scratches, the same

thing.
Defence Counsel: Well, you, I believe, indicated that they

referred only to the epidermis, the very top layer of the
skin. It didn't even penetrate the full depth of the skin, is
that correct?

Medical Witness: Well, the depth of the skin is rather thick.
This is an ordinary scratch. A red colored scratch.

Defence Counsel: It had not bled?
Medical Witness: No.
Defence Counsel: It was just an abrasion of the skin?
Medical Witness: Yes.

In this example, the same strategy is employed by the

defence to cast doubt on the victim's story of nonconsent. Here,

a police officer is asked about the degree of injury the victim

sustained:

Defence Counsel: And in the course of your observations, did you
observe any physical injuries to her body?

Witness: No, I didn't.
Defence Counsel: I suggest to you that there were in fact no

injuries to her body?
Witness: Well, not that I could see anyway.

Defence Counsel: You did not see any physical injury to her

person whatsoever?
Witness: Well, not that I could see.

Defence Counsel: Well, it would follow, would it not, Constable

L---, that if there were any injuries of any significance 1

like bruises or swelling, you would have noticed that because

you would have been in fact looking for that sort of thing;
is that correct?
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Witness: Yes.
Defence Counsel: So I'm suggesting to you that in fact if there

were bruises or a swelling of some kind on her person, you
would in fact have noticed it yourself.

The presence or absence of ripped clothing �s also used as

corroborative evidence of a struggle. In this trial, for

example, the fact that the victim's necklace was not broken �s

used as evidence that the victim did not struggle with her

attackers:

Defence Counsel: Now, you were wearing a chain and cross that
night, is that correct witness?

Victim: That's correct. It's quite a heavy chain
Defence Counsel: It's a heavy chain?
Victim: Yes.
Defence Counsel: Well, was not ripped off you or anything that

night, was it was it not?
Victim: No, it wasn't ripped off.
Defence Counsel: It wasn't ripped off. But you say it was a

heavy chain. Would you describe what you mean by a heavy
chain, please?

Victim: It wasn't a fine -- fine chain. It was a fairly large
cross; the chain had to be -- the cross was about this big.

Defence
Victim:
Defence
Victim:
Defence
Victim:
Defence

Counsel: And you describe it as a heavy chain?
I'd say it was heavy. I had a good fastener on it.
Counsel: In any event, it wasn't torn off?

No, it was not. It was around my neck.
Counsel: Through all the struggling that you put up?
I was around my neck most of the time, but behind.
Counsel: But in any event that was not ripped off that

night, you agree ...

In another case, this line of questioning �s repeated. The

fact that the victim's clothes were not ripped is evidence of

her lack of resistance:

Defence Counsel: Now, you said something about the fact that Ron

took your
-- it was Ron that took your clothes off?

Victim: He took my pants off
Defence Counsel: He took your pants off. But it's fair to say,

Brenda, that your clothes weren't ripped off, were they?
Victim: Yes. Not ripped off as in the fabric being ripped, they

were literally ripped off my body.
Defence Counsel: All right. Figuratively speaking then, your

clothing, this T- shirt and this bunny hug were pulled
quickly off your body, but this T-shirt -- this T-shirt has

several holes in it, right?
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Victim: Yes.
Defence Counsel: Now of course you didn't wear it like this. It

wasn't in this shape when you went out that evening?
Victim: No.
Defence Counsel: And neither was this bunny hug in this shape,

was it?
Victim: No.
Defence Counsel: It was this T-shirt not this bunny hug nor the

jeans that we don't have here nor your undergarments nor your
jean jacket were ripped, were they?

Victim: No.

Post-1983 Transcripts

In the post-1983 transcripts, the discourse within the

trial still places importance on the type and role of resistance

in constructing the "ideal" victim. Professions of an active

struggle, verbal outcry, and evidence of resistance, such as

injury or ripped clothing, still appear in transcripts after the

1983 reform. For example, the victim is expected to have

resisted her attackers advances even though she "was too

scared":

Defence Counsel: And this 1S when Harold leans over and gives
you a kiss or tries to give you a kiss, or something like
that -- puts his arm around you?

Victim: Puts his arm around me.

Defence Counsel: Does he try to give you a kiss at that point or

Victim: No.
Defence Counsel: Okay. So he puts his arm around you. And

basically you don't do a whole lot of anything at that point,
is that right, or

Victim: I moved -- I tried to move away.

Defence Counsel: You don't remember if you offered any
resistance to Harold's advances once you were outside the
car?

Victim: I don't get -- I don't understand.
Defence Counsel: Once you're outside the car and you say you re

in this field, do you do anything -- or can you remember

doing anything to stop Harold?
Victim: All I remember is I was on the ground -- we were on the

ground.

In the following example, the onus is on the victim to take

reasonable steps to ward off her two attackers. The victim must
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recount her experience, therefore, in terms of proving her

resistance, and thus her nonconsent:

Prosecution: Did you do anything else to fight or to try to get
out of there?

Victim: No.
Prosecution: Okay. Did you use your feet at all?
Victim: Well, I start -- I was -- I started kicking right before

I got up. I was kicking and I was yelling and screaming and
Victor said, "Hey watch where you're kicking." And I just got
really mad, I just told him to shut up and I got up and
started looking for my clothes.

Evidence of active resistance also shows up in post-1983

transcripts. Corroborative evidence, such as ripped clothing and

physical injury, are given as proof that the victim had not

consented to the sexual intercourse. In this exchange, the

defence still brings up the issue of ripped clothing - evidence

of the victim's struggle with her attacker:

Defence Counsel: Now were any of your clothes damaged at all -

ripped or anything like that -- your panties or your pants or

anything?
Victim: No.

Defence Counsel: What's that?
Victim: No.
Defence Counsel: Do you remember?
Victim: No.

This line of questioning by the defence is evidenced in

another trial:

Defence Counsel: When you were --

your clothes were ripped off,
were the clothes actually ripped?

Victim: No.
Defence Counsel: So when you when you suggest that your

clothes were ripped off, what does that mean?
Victim: Well, he pulled them off over my head and I remember it
really hurt because my bra hadn't been undone or anything and

it hurt a lot, so it seemed ripped to me.

The presence of physical injury remains within the

transcripts after the 1983 reform. The line of defence is still

to prove that the victim had not resisted the advances of her
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attacker, especially to the point where she had sustained

physical injury:

Defence Counsel: And is it correct that at this time you would
have been a virgin? Is that right?

Victim: Yeah.
Defence Counsel: And is it correct that you had no injuries? Is

that correct?
Victim: What do you mean?
Defence Counsel: Well, that you were not hurt? That you had no

injuries, is that right?
Victim: Yeah.

Moreover, in my sample of post-1983 transcripts, one of the

pressing issues, and the case for the prosecution, was the

amount of trauma done to the victim's genitals. In this example,

the link made between the resistance of the victim and the

injury she suffered in her genitals is a point of controversy

for the defence and the prosecution:

Prosecution: Okay. The -- in your experience, what would the
bruising in the area of her vagina be consistent with?

Medical Witness: Trauma, obviously.
Prosecution: Okay, some object -
Medical Witness: She was traumatized,
Prosecution: Some object being placed
Medical Witness: Well, the object of

something else, yes.
Prosecution: Okay. Would you be able to indicate anything

regarding the amount of force that would be required to

result in that type of bruise, or those injuries?
Medical Witness: Well, it was-- obviously force was used. I

would think that the girl resisted in some way. She did not

obviously want to have whatever was done. So I would assume a

force was used. As the amount of it, I'm sorry I can't really
say.

Justice: What makes you say that, doctor?
Witness: Well the hymen had already ruptured. The hymen was not

intact. The introitis was -- was would consider while the

youngster had never had any children, the vagina was what we

consider a marital introitis and if she wished to willingly,
for example, have intercourse, one would not expect any of
those kind of evidence of trauma. I hope that's clear ...

she was injured.
in her vagina?
yes, either a penis or
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The defence later refutes this as "speculation", that the

medical witness could not say for certain that the young victim

had indeed resisted.

In another transcript, this same line of questioning is

used. The medical experts are brought in to testify about the

degree of injury the victim suffered to her genitals and how

this relates to her active resistance as well as to the amount

of pleasure she experienced. The point of controversy in this

transcript is in delineating a woman's experience of "rough sex"

from a sexual assault:

Defence Counsel: Okay. The abrasion that you saw, is that
consistent with -- or could it have been consistent with
normal sexual intercourse?

Medical Witness: No, it is described as forceful, non-

consenting, i.e. non-lubricated intercourse.
Defence Counsel: It's non-lubricated?
Medical Witness: Yes.
Defence Witness: You indicated non-consenting. Is there any

evidence that every sexual -- every consensual sexual

relationship is non-lubricating. Or is it lubricating?
Medical Witness: It depends on what you mean by consenting. In

other words --

Defence Counsel: Well it was you words, doctor
Medical Witness: -- what I specifically meant by non

consenting, is that when there is sexual desire present in
the female, there is lubrication present in almost all
instances. There are exceptions to that, of course, but not

in a young, post-menarchal, post-period, a girl that started
to have her periods, not in a woman. You would expect to have
lubrication present.

As exemplified by both sets of transcripts, if a woman

cannot corroborate her active resistance, then her claims of

nonconsent are cast into doubt. The victim needs to substantiate

an active struggle with her attacker even though there is

evidence that victims of sexual violence risk greater injury to

themselves if they put up an aggressive resistance (Chappell &
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James, 1986). Nevertheless, the proof of struggle remains

connected to the consent/nonconsent of the victim.

V, Emotional Impact

Pre-1983 Transcrip�s

How the victim reacted to the alleged attack is important

to the construction of the "genuine" victim. The assumption is

that if the victim is in hysterics, then she must have suffered

a traumatic event. If she appears calm and collected, then this

assumption is questionable. In this charge to the jury, the

expected emotional reaction of the victim is typified:

Justice: You will consider the physical and emotional condition
of the complainant, her appearance and demeanor were

consistent with the evidence that the accused had
intercourse with her against her will. In this regard, the
complainant testified that she was crying and was hysterical
after the event.

The typical line of defence is to provide testimony that

the victim was not unduly stressed. Therefore, her allegation of

rape is questionable. As in this example, the defence counsel

might bring in witnesses to attest to the fact that the victim

was not in an excited state, nor was she hysterical:

Defence Counsel: What observations did you make with respect to

her emotional or psychological state?
Witness: I think she was slightly excited, but nothing very

important.
Defence Counsel: Nothing very?
Witness: Nothing very extraordinary.
Defence Counsel: Extraordinary?
Witness: Yes.

In another example, the medical witness is asked about the

emotional status of the victim as well:

Defence Counsel: Now can you tell us what you observed of Miss
G---'s emotional condition when she was being examined by
you?

Medical Witness: I thought that her attitude was quite
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appropriate.
Defence Counsel: Well, the word "appropriate" is rather hard to

go into and, as you know, I might caution you that I'm not
asking you for any other words that were said.

Medical Witness: Right.
Defence Counsel: Did you feel that her mood was a normal type of

mood?
Medical Witness: Yes, I felt it was normal. I thought she was

probably concerned but not hysterical.
Defence Counsel: She didn't seem unduly distraught?
Medical Witness: No.
Defence Counsel: Her emotional state seemed to be stable?
Medical Witness: Yes, I thought her condition was stable.
Defence Counsel: Would it be fair to say, then, that there was

really nothing all that remarkable about her emotional
condition at that time, that she was reasonably normal as
most people would be when you're examining them?

Medical Witness: I think that's fair to say.

On then other hand, the prosecution seeks to portray the

victim as the archetypal "hysterical woman", to prove to the

court that she had not consented at all to the sexual attack.

Indeed, the construction of the "genuine" victim is exemplified

in this exchange between the prosecution and a police officer:

Witness: ... I remained at the scene and was approached by the
female person, who immediately asked me who I was. I
identified myself. She then began to sob hysterically.

Prosecution: You say she was sobbing hysterically?
Witness: She had not been up to that time, and when I identified

myself, she began to, and she told me that she had been
threatened with a knife and she was frightened ...

In this example, the victim portrays her emotional state 1n

the accepted legal construct, thus seeking to substantiate her

claim:

Prosecution: When the police officers arrived at the Hop House,
do you remember what your emotional condition was like? How

were you feeling?
Victim: Hysterical.
Prosecution: Okay. When you say hysterical, what do you mean by

that?
Victim: I was crying.
Prosecution: M'hm. And what about at the hospital?
Victim: I was probably the same, but I can't remember. I know I

was crying though.
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Post-1983 Transcripts

These patterns are found within the post-1983 transcripts

as well. For example, the defence in this case attempts to

disqualify the victim's story of sexual assault through

assertions that she was not unduly stressed:

Defence Counsel: You're amazingly calm and composed today,
witness.

Victim: What do you mean?
Defence Counsel: Well, I'm just stating it as a matter of fact.

You seem to be fairly calm about things today.
Victim: Are you saying I'm not nervous?
Defence Counsel: No, I'm saying that you're fairly calm, would

you agree with that?
Victim: No.

In the same case, the defence attempts to strengthen his

case against the victim by using the testimony of a medical

witness to assert that the victim's emotional reaction was not

in line with the true "hysterical" victim:

Defence Counsel: You've been called in on similar cases to this
before?

Medical Witness: Yes, I had.
Defence Counsel: And you've seen young ladies that are

considerably more hysterical than this young lady?
Medical Witness: Yes, I have.
Defence Counsel: And at that hour of the morning, alleged

rape victims that come in are normally more excited than this
young lady was?

Medical Witness: That's a difficult -- to state, because the
time I see patients down there, they usually have seen other

people beforehand; emergency casualty officer, the nursing
staff and frequently the Rape Crisis Centre has already been
called in and counselled them. So I have not seen too many
that were hysterical or uncontrollable at the time that I saw

them. So I don't think that's really a rule that I could

agree to.

Defence Counsel: Well didn't you just tell me that you have seen

rape victims more hysterical than this -

Medical Witness: Yes, yes.
Defence Counsel: or alleged rape victims (inaudible)?
Medical Witness: But as a rule, they usually are not.

The construction of the hysterical victim is still used 1n

the prosecution's case as shown in this exchange:
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Prosecution: Now you indicate that Shannon H--- was in a near
hysterical condition, is that correct?

Witness: That's correct.

In one case, the fact that the victim reacted in the

appropriate manner is used as a factor in the conviction of the

defendant:

Justice: Mr. S---'s [the prosecution's] position, put very
simply, was that the complainant was distraught. She was
emotional ... I find on the evidence before me that Juliette
T- --

was sexually assaulted at the time and place specified
in the charge. I also find that she was emotionally upset and
was crying and she didn't disclose what happened until late
Tuesday afternoon.

The victim's emotional state after the attack continues to

be a salient means of assessing her credibility. If she did not

react in the stereotype of the hysterical female, then her claim

that she was sexually assaulted is placed under suspicion.

VI. The Principle of Recent Complaint

Pre-1983 Transcripts

A very important variable in the construction of the ideal

rape before the 1983 reform is the principle of recent

complaint. The implication is that if the victim did not

complain at the first reasonable opportunity (the definition of

which is the point of controversy in almost every trial), then

she had ample time to make up an allegation of rape. Indeed,

determining who was a reasonable person to complain to is

typically cause for a Voir Dire, in which the witnesses and/or

the jury are excused from the courtroom. This is perfectly

typified in this trial in which the point of contention between

defence and prosecution is whether or not the victim should have

complained about the rape to her then common-law husband,
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despite her claim that she felt more comfortable talking to her

common-law husband's mother:

Defence Counsel: Now, during those ten minutes, did you say
anything to Erin K--- about what took place?

Victim: No.
Defence Counsel: So you just sat in the car and made no

reference about anything until you indicated to him that you
wanted to talk to Isabel K---?

Victim: Yeah.
Defence Counsel: Is that right?
Victim: M'hm.
Defence Counsel: Well, you and Erin had an important

relationship at one point in your life, did you not?
Victim: Yeah, that was one time, but now it doesn't mean

anything.
Defence Counsel: Pardon me?
Victim: Now it doesn't mean anything.
Defence Counsel: You mean that you don't feel free to talk to

Erin at this point in time or that point in time?
Victim: You mean at the time?
Defence Counsel: M'hm.
Victim: Well, I didn't feel like talking to anybody, like, at

that time. Like, he was asking me what was wrong, but I
didn't answer him.

Defence Counsel: I put it to you that Erin K--- testified in
these proceedings and he said that when he came back to the
car and you sat in the front seat, you did not say anything
to him. All you did was that your head was down, but he
didn't notice anything wrong with you or did you suggest
anything was wrong with you?

Victim: No, he just asked me, like, what was wrong.
Defence Counsel: Your evidence is that Erin asked you what was

wrong?
Victim: Yeah.
Defence Counsel: And what did you answer to that question?
Victim: I didn't answer him.
Defence Counsel: You did not answer him?
Victim: No.
Defence Counsel: Well, if you were upset, if you had been

assaulted as you say you have been assaulted, would it not

make sense that you would have answered that question when

Erin asked you that question? Greg was no longer around.
Victim: I was upset and I was embarrassed. Like, I asked myself,

you know, why would he do that. Like, he was supposed to be

my brother-in-law in some way.
Defence Counsel: Why didn't you tell Erin K--- at that point

when he asked you that question?
Victim: Because I didn't feel like talking to anybody.
Defence Counsel: You didn't feel like talking to anybody?
Victim: No.
Defence Counsel: Are you telling us, Leanne, that when you had

an experience such as this and by the basis of your evidence,



been dragged and kicked and beaten, you didn't feel like
telling that to Erin K---, a person whom you lived as man andwife for several years?

Victim: No, I didn't I didn't feel like telling him.
Defence Counsel: Why did you wait until you got to Isabel K---'splace before you said anything?
Victim: Well, I decided to talk to her because I thought she was

more understanding.
Defence Counsel: Did you want a little time to think about what

you were going to tell Isabel K---; is that the reason why?Victim: No. It's just that I didn't feel like telling Erin
anything because, like, at that time, like, why should I tell
him and I didn't concern him anymore and he didn't concern
me.

Indeed, the case of the prosecution with regards to the

principal of recent complaint usually hinges on the fact that

the victim complained at her first reasonable opportunity. In

this example, the judge determines the adequacy of the

prosecution's claim:

Justice: The content of a recent complaint is admissible only if
the complaint was made at the first reasonable opportunity. I
have observed the demeanor of the complainant during her
testimony and while she appears to be a quiet person, I did
not form the impression she is particularly shy. She had an

opportunity to complain to store management or staff, but she
did not do so. This is understandable in view of her
embarrassment. Likewise, it is understandable why she did not

drop into the R.C.M.P office alone on her way home to

complain. I have concluded from the evidence that the first
reasonable opportunity to complain occurred when the
complainant met her mother and sister on the driveway. If she
intended to tell her mother of the incident, she could easily
have signalled her mother to stop and then told her. Even if
this was not the first reasonable opportunity, still another
presented itself before she finally complained to her sister.
Her father was in the house and although children were there,
she could have called her father to her room and complained.
This was the first reasonable opportunity before the
complaint to the sister. As the conversation with the sister
did not constitute the first reasonable opportunity, it is
inadmissible. It becomes unnecessary for me to rule on

whether the complaint to the sister was spontaneous.

Post-1983 Transcripts

After the 1983 reform of the old rape laws, the principle

of recent complaint is not used as a pivotal point in sexual
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assault trials. However, there is some evidence that the

courtroom trials distinguish between the genuine and false

victim by using the recency of complaint within the trial. There

is evidence within my sample of post-1983 transcripts that the

use of the principle of recent complaint is more tenuous. In

this one example the defence subtly hints at the reasons as to

why the victim had not complained to the first person she had

contact with who was not abusing her physically or sexually:

Defence Counsel: And it is quite possible or probable, witness,
that when you went upstairs with Mark, the only thing that
had happened to you at that point is that you'd had sex with
Mark?

Victim: No.
Defence Counsel: And the reason you didn't tell Sherman's mom

that anything was wrong is because at that point, nothing
really was wrong and things really broken ---

Victim: That's not true.

Defence Counsel: Have you any idea why you didn't tell Sherman's
mom then or make some --

Victim: Because I didn't know who she was.

Defence Counsel: Oh, I see. There's this strange old lady who
appears sober that's upstairs. She doesn't seem to be mean to

you or anything, did she?
Victim: Not when I talked to her.
Defence Counsel: But you didn't say anything to her because you

didn't know who she was?
Victim: Right. I was in a house full of people who were beating

on me. I didn't know what to do.

In another case, the fourteen year old victim is questioned

as to the reasons why she didn't tell her mother (or even the

police) about the sexual assault until the day after:

Prosecution: Did you tell your Mom what happened on Monday?
Victim: No.
Prosecution: Any reason why not?
Victim: No.
Prosecution: Well, how come you didn't tell your mom what

happened?
Victim: I don't know.
Prosecution: Did you tell anybody what happened on Monday?
Victim: No.
Prosecution: Did you go to school on Tuesday?
Victim: Yeah.



The principle of recent complaint becomes an issue for

further debate since in my post-1983 samples, the victim almost

immediately reported the attack to either the authorities or to

someone else. When the failure to immediately report the crime

is brought up in the trials, it is very subtle, as in the case

above where the victim is asked why she failed to immediately

tell her mother what had happened to her.
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CHAPTER SIX: DISCUSSION AND CONCLUSIONS

The first section of this chapter is a presentation of my

interpretations of the data. I conclude that while legal reform

is a necessary step for substantiating the feminist goals of

justice for victims of sexual assault, it is not sufficient in

and of itself. The implementation of formal legal reform needs

to be accompanied by a questioning of the accepted legal

categories and definitions. It means a bridge across the gap

between law-in-theory and law-in-practice. In section two I

bridge this gap by exploring some of the different strategies

within feminist jurisprudence. I conclude the section with a

discussion on the strategies of resistance found within a

feminist poststructuralist jurisprudence.

Ie Thematic Analysis and Interpretation

The results of my investigation into the discourse within

the court�oom provide evidence that implicit within the legal

reform of Bill C-127 are a number of inconsistencies and

contradictions. While the rates of victims reporting sexual

assault have risen dramatically, there are questions which

remain about the rates of founded, cleared charges, and

conviction. This suggests that a screening processes still

operates within the legal system in which some cases are

substantiated by evidence while others are not. Gunn and Minch

(1988) argue that society still holds the victim accountable for

the sexual assault through the perpetuation of myths and
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this accountability may still spillover into the legal system.

Despite the fact that the reform redefined sexual assault

as an act of violence, there is evidence that the legal

discourse within the courtroom still operates on assumptions

about the victim's consent/nonconsent to a sexual activity,

rather than on the violent conduct of the defendant. The legal

system still operates through popular misconceptions about how,

when, and why a woman would consent to sexual activity.

This is even more poignant if one considers that the

transcripts used in this thesis were ones in which the defendant

was convicted of the offence. Therefore, despite the legal

categorization and labelling of the victim, in the end, her

story of sexual violence was believed. It would be of interest

to replicate this study with a general sample of trials,

especially in order to examine the relationship between the

definition and categorization of the victim and the conviction

rates. Moreover, most of the cases were typifications of the

idealized rape and sexual assault cases to begin with. Each case

had successfully gone through the legal system itself, that is,

being classified as founded and being cleared by charge. My

investigation, then, tells only a small part of a much larger

story.

My study on courtroom transcripts shows that there is still

a tendency for the legal system to revert to the common myths

and stereotypes surrounding women's consent/nonconsent when

processing a case of sexual violence. The idealized victim, for
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example, the one who was chaste, who reacted hysterically, who

actively resisted, who was morally "proper", who had no

questionable motive to falsely report the crime, and to some

extent, the one who reports the attack immediately, remains a

feature of courtroom dialogue after the 1983 reform.

There has not been a substantial curtailing of the

categorization of the victim into consenting/deserving/true and

nonconsenting/undeserving/false. Instead, those victims who do

not conform to the unwritten guidelines for proper conduct and

character are held accountable for the sexual assault. In all of

the themes the victim's conduct and character were scrutinized

and embellished in the courtroom dialogue even after the legal

reform.

First of all, innuendos about the victim's sexual

reputation and moral conduct were made within the transcripts

from 1976 to 1993, despite the efforts of legal reformists to

have this line of questioning eliminated. In the pre-1983

examples, there are clear uses of sexual innuendo. The

prosecution and defence both have a vested interest 1n how the

victim is portrayed. The prosecution, for instance, is likely to

construct the victim as an innocent virgin. The defence, on the

other hand, 1S likely to attempt to prove that the victim has

questionable sexual morals - the victim is sexually experienced,

or she brought the event upon herself by acting inappropriately

at the time of the incident. Every aspect of the victim's

sexuality is put on trial in order to assess the extent to which

the defendant could not be held responsible for his actions.
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With the 1981 Pappajohn case, the distinction between the

victim's sexual conduct and her consent becomes even more

blurred since the courts legitimized the use of a reasonable

mistake in belief within rape cases. In some of the cases since

1981, the mistaken belief in consent is used as a plausible line

of defence (even though in all the cases it was not accepted by

the judge). In a 1992 case, for example, the mistaken belief in

consent was brought up by the defence since the teenage victim

was engaged in kissing with the defendant hours before the

incident in question.

After the 1983 reform the examination of the victim's

sexual conduct remains within the courtroom dialogue. One

possible explanation for the appearance of the victim's sexual

reputation within the post-1983 courtroom dialogue was repealing

of Section 276 (The Rape Shield Law) in 1991. The section's

blanket policy, in which the victim's sexual reputation was

supposed to be disallowed was deemed unconstitutional to the

rights of the accused. The introduction of Bill C-49, intended

to be a balancing act between the rights of the accused and the

protection of the victim, clarified the issue of consent within

the courtroom with its "no means no" policy. Within Bill C-49

are restrictions on the defence argument that "I thought she

meant yes". As MacDonald and Gallagher (1993) argue, the

introduction of Bill C-49 creates a situation in which consent

must be communicated by the victim:

At first blush these revisions look like an

empowering tool for the victims of sexual assault. The
Act will require a man to obtain consent from the
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woman prior to sexual activity, rather than assuming
that the woman consents to the activity (p.374).

The majority of the post-1983 trials took place during this

period of negotiation and compromise between the rights of the

accused and the rights of the victim which led to Bill C-49.

Therefore, the law regarding the introduction of the victim's

sexuality was in flux. It would be of interest, then, to

undertake at a later date an assessment of the efficacy of the

"no-means-no" policy within the legal system.

The non-sexual morality and non-sexual conduct of the

victim is also utilized to discredit the viability of the

victim's claim. Attacking the credibility of witnesses is an

important defense strategy in most adversarial trials. However,

in the case of the rape/sexual assault trial, the relevancy of

the victim's credibility becomes even more important. In cases

both before and after the reform of 1983, the victim is held up

to strict standards of morality. If she falls short of these

standards, the implication is that she is somehow "fair game" to

unwanted sexual advances. There are different victim

characteristics raised by the defence in order to portray the

victim as someone less deserving of legal intervention,

including, frequenting bars or parties (especially when

underage), wearing seductive clothing, having "disreputable"

acquaintances, wearing makeup to impress an older boy, and

having a child out of wedlock. Even when the prosecution

questions the relevancy of the tactic, or the judge rules such

claims as inadmissible, the damage to the victim's credibility

has already been done.
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Another common method of diminishing the credibility of the

victim in both the pre-1983 and post-1983 trials is to make

claims that the victim fabricated the story against the

defendant to avoid being disciplined by a parent for being out

late, for revenge against the accused, and to avoid being seen

as unfaithful by a boyfriend.

Another factor found within the construction of the

idealized victim was her emotional reaction to the crime. In

both the pre-1983 and the post-1983 transcripts, a common point

of contention between the prosecution and the defence was the

"reasonable" reaction of the victim. More often than not, it was

based on the stereotype of female hysteria. If the victim showed

signs of hysteria immediately after the event, or even in the

courtroom itself, then her story was given greater credibility.

Perhaps the most important variable in the categorization

of the victim was the level and type of resistance she put up to

avoid being raped or sexually assaulted. In the pre-1983

transcripts, a major method in determining the

consent/nonconsent of the victim was to assess any evidence of

an active and honest resistance to her attacker's "advances". If

there was no evidence of resistance, such as physical injury, a

third party corroboration, or ripped clothing, then the

assumption was that she must somehow have been overcome by the

seduction. This continues after the reform. Evidence of ripped

clothing or personal injury remains a part of the legal

discourse surrounding sexual assault. The victim must prove that
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she aggressively resisted the attack to have her complaint taken

seriously by the legal system.

The principle of recent complaint was a central feature of

the pre-1983 rape trials when distinguishing between the

true/false victim. In these cases, the contention over recent

complaint usually resulted in a voir dire in which the

"reasonableness" of the victim's recent complaint was

determined; that is, who was a reasonable person to complain to

and under what reasonable circumstances was a complaint made.

After the reform, the principle of recent complaint declines as

a central component to the sexual assault trial (2).

However, there is evidence that the use of the recent

complaint may be more subtle, as in the case where the teenage

victim was asked by the prosecution why she had not immediately

reported the sexual assault to her mother; it became an issue in

this case (2). Moreover, it is important to note that in almost

all of the post-1983 cases in my relatively small sample, the

victim immediately reported the attack to the police or to the

hospital. The principle of recent complaint, therefore, 1S an

issue for further investigation and debate.

My general conclusion is that despite the reform of 1983,

there is a continuation in the legal assessment of the victim's

conduct and behavior before, during, and after the event in

question. Sexual assault rema1ns a very complex legal

phenomenon, particularly since a major issue is consent. But

2. Of course, one of the unintended consequences of this 1S that
the defence could possibly use the fact that the victim did not

immediately complain as a defence strategy.
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consent 1S an abstract concept, open to many interpretations. It

is these interpretations which feminists argue to be rooted

firmly in a society which devalues, or even silences womens

alternative truths.

II. Conclusions; Strategies for Justice

How to create a space for women's alternative truths within

the law has been a focal point for feminist jurisprudence. The

seemingly insoluble problem of getting the law to more

accurately reflect women's realities has brought about various

political strategies, from legal reform, to the questioning the

structure of the law itself. The findings of my study show that

the answer may not merely lie in legal reform, since old

practices which blame the victim have not been fully eliminated

from legal discourse as I have shown within my thematic

investigation of rape and sexual assault transcripts.

Legal reform, however, must be a necessary step when

seeking justice for women. The old laws on rape did not reflect

women's real, lived experiences of sexual violence. The next

step for feminist jurisprudence 1S in investigating to what

extent the reform is being used in the way it was intended. If

not, then we need to look at the limitations of the legal system

itself, its production of a unitary and essential truth and its

dualistic mind set. The legal truth must be understood as a

social product which is enmeshed within the politics of gender

relations.

There have been many different strategies which seek to

understand the law as a social product and, more importantly, to
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overcome the gender stereotyping and biases found within the

legal system. The underlying assumption within these strategies

is that the law has failed to incorporate an adequate

understanding of power, coercion, sexuality and gender.

Therefore, feminist legal scholars have attempted to understand

the relationship between legal discourse to the lack of real,

substantive justice for female victims. The goal, then, has been

to redefine the meaning of consent, coercion, and appropriate

female sexual conduct.

As I have demonstrated within my thesis, it 1S questionable

whether this goal has been fully satisfied as yet. The only

possible change that took place over the longitudinal study is

that the lines of questioning used to construct the victim

become more subtle. An example 1S the post-1983 case in which

the defence asks if the damage to the victim's hymen was

sustained during the incident in question or if they have been

sustained at an earlier time. Compare this to the pre-1983 case

in which there was a direct link made between the injury to the

victim's hymen and her virginity. The post-1983 exchange did not

make this direct connection, but a similar implication was made.

Some feminists have argued that gender biases found within

the legal system are not merely misuses of the legal system nor

is the legal reform of formal laws automatically translated into

real justice for women. Instead, the law itself 1S the domain of

male reality and experience concealed by claims of objectivity

and impartiality. Therefore, the legal system itself is

conceptually flawed. The premise for this somewhat radical
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position is that the liberalist assertion that the good society

can be achieved through an adherence to the rule of law does not

take into account the male values and goals underlying legal

reasoning. Naffine (1990) outlines the fundamental premise

within this critique:

The truth is that men have fashioned a legal system in
their own image. They have developed a harsh,
uncaring, combative, adversarial style of justice
which essentially reflects their own way of doing
things and therefore quite naturally advantages the
male litigant (p.7).

This law-as-male approach is essentially an argument that the

legal paradigm itself is a "symbol and a vehicle of male

authority" (Ibid:8). The issue here is that the law has taken

the male as the starting point and dispenses justice for women

through their difference to or sameness with men.

MacKinnon, for example, argues that the male standard

within the law has created a no-win situation for women. The law

has been an instrument of male domination and control: "The law

sees and treats women the way men see and treat women"

(MacKinnon, 1983:644). The legal system is made up of male-

centered language and culture, and therefore expresses the male

construction of female bodies and behaviors. Thus, access to

true justice for women does not mean a simple adherence to the

principles of legal reform. Rather, true justice can only be

attained through social revolution in which women seek to

undermine and eventually replace the androcentric truth about

female subjectivities.

For instance, the criminal laws governing cases of sexual

violation, including rape, sexual assault, pornography, and
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prostitution are influenced by male interpretations of female

sexual biology and behavior. It is, as MacKinnon (1983)

contends, a situation by which the female becomes a pawn 1n male

legal reasoning:

To the extent possessing is the point of sex, rape is
sex with a woman who is not yours [in most

jurisdictions, you may rape your wife] ... If part of
the kick of pornography involves eroticizing the
punitively prohibited, obscenity law will punitively
prohibit pornography enough to maintain its
desirability without making it unavailable or truly
illegitimate. The same with prostitution (p.644).

Any claims to an adherence to objectivity and impartiality are

inherently false. The laws on prostitution, rape/sexual assault,

and pornography are the realizations of male fantasies of

control over female sexuality. The solution to this dilemma is a

revision of the rule of law through a female standpoint. This

means a reworking of legal principles and rules with women, not

men, as the starting point.

The idea of supplanting the male version of reality with a

argue that women and men do have essential differences. However,

new female style of justice has been undertaken by feminists who

within a patriarchal society, the masculine side of the dualism

has traditionally been privileged (Ashe, 1987). The goal,

therefore, is not to merely rework the legal rules which have

been directed by men. Rather, the goal is to validate the

feminine voice within the legal system which has been silenced

in mainstream culture. Gilligan (1982), for instance, argues

that the "female voice" with its emphasis on values of care,

responsibility, and connection in resolving moral dilemmas
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provides a salient alternative to the existing male values of

detachment and objectivity.

Gilligan's thesis, based on the Kolberg model of justice,

is premised upon a critique of how the masculine voice of moral

judgement is used as the universal standard for questions of

justice. The voice of the "feminine" mode of reasoning, based on

the ethic of caring, has been not given the same discursive

space as the male mode of "justice reasoning" (Gilligan, 1982).

Thus, Gilligan stresses that the existing system of justice

needs to be expanded so that it includes the feminine model of

the ethic of caring. Moreover, the feminine model is just as

valid as the masculine model and therefore must be reflected

within the legal system.

The strategies of feminists like MacKinnon and Gilligan

offer possibilities for decentering the legal paradigm to

include women's voices. However, there are several limitations

within these strategies which need to be addressed. The

strongest argument against the redefinition of the essential

female within the legal sphere is that it does nothing to

challenge the dualism of male/female already operating within

society. It will only serve to reinforce the dualism which has

served to devalue females in the first place. As Ashe (1987)

argues, these strategies run the danger of returning to "old,

fettering stereotypes" (p.1147).

It is this argument of fundamental differences which have

been categorically used to present women's biology,

spirituality, and intellectual capacity as inferior.
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Postmodernist feminists such as Hekman (1990) argue that the

only solution is to question the development of the dualism, not

to merely modify it:

Like the anti-positivists before them, the feminists
will not succeed in privileging the female over the
male because they have not attacked the dichotomy that
constitutes the female as inferior. The rationality of
male thought is still the standard by which the
virtues of "female nature" are judged (p.6).

The strategies for justice, then, need to operate on a different

level, one which goes further in its exploration of the

operation of power, language, and sexuality within the legal

system. There is, then, a questioning of the validity of

searching for an absolute truth about the female experience. One

problem that this presents is a reworking of essentialist

constructions; that is, a unitary truth about the plurality and

complexities within the female experience.

What this entails is a rejection of any essentialist

redefinitions of the female legal subject by feminist

jurisprudence. To replace one truth about reality with another

denies the possibility of plurality operating within society.

For example, there is concern that the reiteration of the female

essence suggested by MacKinnon and Gilligan only serves to re-

cast the logocentric (and phallocentric) power to define,

characterize, and speak for all women (Alcoff, 1988). The

reiteration of the essential woman may only serve to privilege

one version of the truth over others, in this case, the truth of

the white, educated, middle-class conditions of knowing. The

essentialist version of woman is the outcome of who has had the

power to define the transcendental truth about female reality -
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much the same as how the masculinist version of the truth has

been the accepted norm within knowledge production.

The postmodernist response to the strategies for justice,

then, includes a reanalysis of the law's power to define women's

realities. But the solution does not lie in simply adding

women s voices to the legal discourse and stirring. It means a

whole new way of conceptualizing and ordering the structure of

law to include diversity and ambiguity of experience. What this

could mean is a localized resistance to the law's claim to truth

about sexual victimization without supplanting one version of

the truth with another.

Here, Foucault's analysis of power and truth can be

somewhat instructive. Despite due charges of nihilism and

relativism, Foucault does provide some insight into what he

calls "localized resistance". Foucault does not develop a

totalized program for resistance; that was never his intention.

He does not seek to provide an alternative to the existing

regimes of truth S1nce to do so only means a shifting, not a

transformation of, the authoritarian paradigm. Nor does he

reduce politics to a generalized and transcendental agenda.

Rather, Foucault focuses on a politics of truth; he seeks

to examine who produces truth and under what historical and

social context it is produced. For Foucault, the solution does

not lie in a metacritique of social domination (Hekman, 1990).

Rather, the solution lies in a series of localized struggles

which confront power and domination on a myriad of fronts

(Foucault, 1980). To do this, social critique must do away with
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the transcendental metatheory and its professor, the universal

intellectual. Instead, social critique should be the domain of

the specific intellectual whose aim is to:

... question over and over again what is postulated as
self-evident, to disturb people's mental habits .•. to
dissipate what is familiar and accepted ... (cited in
Hekman, 1990: 178).

Foucault (1980) argues that the first concern of the

intellectual, then, should be to question and demystify the

dominant discourses. Foucault's politics, therefore, proposes to

"disrupt the familiar, to explode the accepted categories"

(Hekman, 1990:180). He asserts that within each society there is

a rupturing in truth-production, in which subjugated,

fragmented, local, and specific knowledges can be articulated

(Ashe, 1987).

Foucault is very vague about his intentions for the means

by which individuals should begin and end their struggles with

the regime of truth operating within each society. However, he

does not propose a nihilistic vision. Instead he argues that

"the analysis, elaboration, and bringing into question of power

relations, is a permanent political task inherent in all social

existence" (cited in Hekman, 1990:183). Therefore, the model of

resistance should be to continuously question the accepted

categories and definitions which operate within society.

A feminist engagement with Foucault is at once tenuous and

complex. Foucault's dissolution of universal truths provides

problems for feminist politics which make appeals to an

essential female nature as well as a vision for the "good

society" in which both males and females are able to realize
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their full potential. However, implicit within Foucault's

analysis is the point that feminists should seek not to provide

a transcendental alternative to the male-defined essential

woman. Instead, they should seek to understand how the essential

woman is constructed within each society's regime of truth.

In the legal system, this usually means the legal subjects

being cast into a system of male-defined assumptions and

legitimations. The rape/sexual assault victim, for example, is

measured up to these assumptions 1n order to establish the

credibility of her version of the events in question. What my

thesis illustrates is the extent to which the law separates the

true from the false based on dubious criteria. What does it

matter if the victim was a virgin, or if she picked up men, or

had a reputation for frequenting bars or drinking? As one victim

argued, "What's that got to do with me being raped?" The law's

overall regime of truth defines her experience before she tells

her side of the story. My findings suggest that this narrow

conceptualization about women's experiences of sexual violence

has not dramatically changed since the introduction of Bill c-

127 in 1983.

In order to overcome this continuing gender bias within the

legal system, feminist politics should not be concerned with

metatheory and metacritique. Rather, the focus of feminist

politics should be on the specific instances of power/knowledge

- that is, on the constructions of the essential female within

various institutional discourses such as the law. Hekman (1990)

puts this very succinctly:
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Foucault's position is that the analysis of male
domination must be local and contextual and that the
resistance to that domination must be equally
specific. Feminists cannot resist patriarchy as a

universal phenomenon (p.l8S).

Feminist politics runs the danger of creating an impasse. The

development of several metatheories creates tensions and

constant wrang1ings over who has grasped the "truth" about

women's oppression (Smart, 1989). The solution to the legal

definition of sexual assault, then, does not lie in developing a

metacritique, but rather in creating a set of articulate and

succinct alternatives to the legal (and social) definition

regarding women's sexuality, through, for example, feminist

literature, in the media, or within rape crisis units.

Foucault provides a framework for explaining how women's

sexual experiences are controlled and distorted through the

power accredited men to constitute female sexual subjectivities

(McNay, 1991). The solution to overcoming these distortions of

and controls on female subjectivities does not lie in developing

a grand and all-encompassing strategy of resistance since male

domination is neither homogeneous nor static (Hekman, 1991).

Instead, feminist resistance must rely on a multiplicity of

political fronts to confront male domination in all its

specific, diverse and changing truths. For instance, it means

challenging the existing phallocentric definitions of female

sexuality from the standpoint of lesbians as well as

heterosexual females.

Feminists need to understand the mechanisms by which

women's sexuality and desire are constructed within a

phallocentric culture while at the same time going beyond the
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implementation of false alternatives (Martin, 1982). This means

confronting the specific instances in which women's sexuality is

constructed: for example, the health care system, the media, the

family, and the law. Moreover, feminists need to uncover the

interconnection between these institutions and then to explode

and displace these discourses which control women's sexual

meaning. The legal system, for example, is a primary location

where phallocentricity occurs. As my investigation shows, the

law remains deeply rooted in the gender relations which are

diffused throughout society.

Therefore, the reform of the law is not enough to disrupt

and displace the discourses which shape meaning since it does

not oppose the construction of truth which has been diffused by

the imbrication between the law and other institutions. The

construction of the sexual assault victim, for example, has not

been dramatically changed since the reform. There are still "old

fettering stereotypes" which still need to be challenged both

within legal and extralegal discourse. To challenge the legal

truth about the female victim of sexual assault also means a

myriad of challenges to the other systems of truth-production,

for example psychiatry and the media. As Smart (1989) argues,

the work of feminism is to uncover the context and

inconsistencies of the law and to undermine its claims to

objectivity and neutrality:

Law is not a free-floating entity, it is grounded in

patriarchy, as well as in class and ethnic divisions.
I am uncertain that we should be searching for a

feminist jurisprudence which we could substitute for
this totality (p.88).
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The entire structure of law - its context, its assumptions, and

its mechanisms needs to be questioned. What the law validates

and accepts as the factual truth is only an interpretation. The

process of the legal system, with its emphasis on facts, and

simplifications, is not always translated into justice for all.

Justice becomes merely an illusion - a creation of social

ideation. Legal reform, then, is more ideal than real. The

victim of sexual violence, for example, is still confronted by

the same hostile legal system when she reports the crime even

though she may have been told that the due to the reform the law

has been made more tolerant. Ryan and Ferrell (1986) argue that

the entire structure of the legal system needs to be questioned

More radically, this vision leads to the recognition
that the present authoritarian system must be
uprooted, to be replaced by one which grants respect
to alternative realities in large part by opposing the
authoritarian limitation of available realities. Such
a legal system would actively seek to free people to

create and recreate their worlds as they choose, so

long as these worlds are not set up as True and

imposed on people who have not freely chosen them

(p.193).

without reverting to the production of absolute truths:

conservative legal reasoning in order to make it easier to

A new direction for the law, then, would be to accommodate

diversity and complexity instead of fitting experiences into a

process. The woman victims that I studied were not monolithic,

they represented a diversity of backgrounds and experiences.

However, even though they were biographically distinct, they

were shunted into homogeneous patterns of behavior and

background. Even after the reform, each victim had to tell her

story within a preconceived structure of sexual history,
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morality, motives, resistance, emotional reaction, and recent

complaint. This process of shunting diversity into one

simplified norm still remains a factor in processing victims of

sexual violence. Legal reform requires a dramatic change in

legal thinking before justice for women can be a real and

substantive reality,

Therefore, the plan of action for feminists does not mean

merely changing the words on paper, but to make the legal

system, and the larger society, better equipped to deal with

alternative truths. To do this means continuing to expand the

contextualization of legal meaning. The law can only profess its

Ashe (1987) argues that the power of the law to define

version of the truth in a social context that values it. Obvious

examples of this are the arguments used by the defence to

discredit the victim. For instance, the defence would not

mention the sexual history of the sexual assault victim if there

was no possibility of influencing the jury or judge with this

information. The legal truth, then, about the female victim of

sexual violence, is a version of the social myths and

stereotypes.

reality needs to be reassessed in order that real justice for

women can be reached:

Law's recognition of its own limitation may open its
ears to hearing the namings, the self-definitions, and
the claims of oppressed persons, and more

significantly, may permit Law's recognition that its

customary namings and classifications have no greater
claim to validity than do the self-narratives of those

whom it has kept in silence (p.1172).
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How women experience sexual violence, for example, cannot merely

remain the domain of the law S1nce the law's version of the

events is still influenced to a degree by phallocentric and

logocentric assumptions about women's roles.

My findings suggest that the struggle over the legal regime

of truth has only just begun. It will be a long process of

compromise and negotiation before alternative truths, including

feminism can be completely diffused within the law and

throughout society. The realization of the legal reform of 1983

was a very important and necessary step for Canadian feminist

politics. However, it is by no means the only step. The examples

provided in this thesis show the resistance of the legal

structure to the ideals professed by the reform movement. The

inherent problem with this is that the existing legal system is

antithetical to postmodernism. That is, the law as it exists

right now can never incorporate multi-realities, including

feminism. Overcoming this antithesis presents a very real

problem to poststructuralist jurisprudence since the only

solution is to rethink existing conceptions of justice and legal

truth.

To reach the full potential of the legal reform of 1983,

then, feminists need to understand how the law projects its

ideals of objectivity and neutrality as well as to reveal its

gender biases. However, this cannot be obtained solely by

relying on the legal structure to reform itself since the law is

embedded in and influenced by gender politics. Thus, feminists

need to continue to struggle on all fronts, (for example, the



141

media, the educational system, the political system, and the

medical profession) in order to change the prevailing myths and

stereotypes about female sexual victimization.

The legal reform of rape law cannot be exhaustively

successful until the social and legal context has been fully

expanded to include alternative truths about women's realities.

It is at this point that I remain somewhat optimistic. The law

will continue to go through a process of change and

reinterpretation as more and more women resist the narrow legal

constructions of their victimization experiences.

One possiblity already in progress is the development and

maintenance of educational programs which alerts members of the

legal system (the police, lawyers, and the judges) about the

inherent gender biases surrounding sexual assault victims. These

educational programs will continue to provide a counter

perception of female victims of sexual violence. For instance,

through these educational programs, members of the legal system

can come to recognize that not all women become "hysterical" in

the wake of a sexual attack. Some may be in a state of deep

shock and may therefore appear on the surface to be calm and

lucid. Indeed, changing deeply-held perceptions about women's

reactions and actions to sexual violence means providing

alternative explanations.

As female subjects refuse to accept the legal structure's

labels and categories through which they define their own

experiences, then the long process of making the law more

applicable to women's alternative truths will continue. The
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refutation of the socially embedded myths and stereotypes about

sexual violence will gradually change as women (of all racial

heritages, education levels, religious backgrounds, and sexual

preferences) keep providing articulate and succinct refutations

on different social fronts.
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Appendix A. Laws of the Land: Canadian Rape Laws Prior to
1983

143. A male person commits rape when he has sexual
intercourse with a female person who is not his wife,
(a) without her consent, or

(b) with her consent if the consent

(i) is exhorted by threats or fears of bodily
harm,
(ii) is obtained by personating her husband, or

(iii) is obtained by false and fraudulent
representations as to the nature and quality of
the act.

144. Everyone who commits rape is guilty of an indictable
offence and is liable to imprisonment for life.

145. Everyone who attempts to commit rape is guilty of an
indictable offence and is liable to imprisonment for
ten years.

148. Every male person who, under circumstances that do not
amount to rape, has sexual intercourse with a female
person

(a) who is not his wife, and

(b) who is and who he knows or has good reason to

believe is feeble-minded, insane, or is an idiot or

imbecile,

(2) An accused who is charged with an offense under
subsection (1) may be convicted if the evidence
establishes that the accused did anything to the
female person with her consent that, but for her

consent, would have been an indecent assault, if her
consent was obtained by fraudulent representations as

to the nature and quality of the act.

is guilty of an indictable offence and is liable to imprisonment
for five years.

149. (1) Everyone who indecently assaults a female person 1S

guilty of an indictable offence and is liable to

imprisonment for five years.

Appendix B: Amendments to Section 142

142.(1) Where an accused is charged with an offence under
section 144 or 145 or subsection 146(1) or 149(1), no

question shall be asked by or on behalf of the accused
as to the sexual conduct of the complainant with a

person other than the accused unless

•
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(a) reasonable notice �n writing has been given
to the prosecutor by or on behalf of the accused
of his intention to ask such question together
with particulars of the evidence sought to be
adduced by such question and a copy of such notice
has been filed with the clerk of the court; and

(b) the judge, magistrate or justice, after holding a

hearing in camera in the absence of the jury, if
any, is satisfied that the weight of the evidence
is such that to exclude it would prevent a just
determination of an issue of fact in the
proceedings, including the credibility of the
complainant.

Appendix C: Rape Shield Laws

276.(1) In proceedings in respect of an offence under section ...
271, 272 or 273, no evidence shall be adduced by or on
behalf of the accused concerning the sexual activity if the
complainant with any person other than the accused unless

(a) it is evidence that rebuts evidence of the
complainant's sexual activity or absence thereof
that was previously adduced by the prosecution;

(b) it is evidence of specific instances of the
complainant's sexual activity tending to
establish the identity of the person who had
sexual contact with the complainant on the
occasion set out in the charge; or

(c) it is evidence of sexual activity that took place
on the same occasion as the sexual activity that
forms the subject-matter of the charge, where that
evidence relates to the consent that the accused
alleges he believed was given by the complainant.

(3) No evidence is admissible under subsection (1) unless the
judge, provincial court judge or justice, after holding a

hearing in which the jury and the members of the public are

excluded and in which the complainant is not a compellable
witness, is satisfied that the requirements of this section
are met.

277. In proceedings in respect of an offence under section ...

271, 272 or 273, evidence of sexual reputation, whether

general or specific, is not admissible for the purposes of

challenging or supporting the credibility of the

complainant.
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Appendix D: Evidence of Resistance

244.3 For the purposes of this section, no consent is obtained
where the complainant submits or does not resist by reason

of

(a) the application of force

(b) threats or fear of the application of force

(c) fraud; or

(d) the exercise of authority.

Appendix E: An Act to Amend the Criminal Code. [Assented to 23,
June, 1992]

WHEREAS the Parliament of Canada is gravely concerned about the
incidence of sexual violence and abuse in Canadian society and,
in particular, the prevalence of sexual assault against women

and children;

WHEREAS the Parliament of Canada recognizes the unique character
of the offence of sexual assault and how sexual assault and,
more particularly, the fear of Sexual Assault affects the lives
the people of Canada;

WHEREAS the Parliament of Canada intends to promote and help to

ensure the full protection of the rights guaranteed under
sections 7 and 15 of the Canadian Charter of Rights and
Freedoms;

WHEREAS the Parliament of Canada wished to encourage the

reporting of incidents of sexual violence or abuse, and to

provide for the prosecution of offences within a framework of
laws that are consistent with the principles of fundamental
justice and that are fair to complainants as well as to accused

persons;

WHEREAS the Supreme Court of Canada has declared the existing
section 276 of the Criminal Code to be of no force and effect;

AND WHEREAS the Parliament of Canada believes that at trials of
sexual offences, evidence of the complainant's sexual history is

rarely relevant and that its admission should be subject to

particular scrutiny, bearing in mind the inherently prejudicial
character of such evidence;

NOW THEREFORE, Her Majesty, by and with the advise and consent

of the Senate and House of Commons of Canada, enacts as follows;

1. The Criminal Code is amended by adding thereto, immediately
after 273 thereof, the following sections:

273.1(1) Subject to subsection (2) and subsection 265(3),
"consent means, for the purposes of sections 271, 272 and 273,
the voluntary agreement of the complainant to engage in the
sexual activity in question.
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(2) No consent is obtained, for the purposes of sections
271, 272 and 273, where

(a) the agreement is expressed by the words or conduct
of a person other than the complainant;
(b) the complainant is incapable of consenting to the
activity;
(c) the accused induces the complainant to engage in
the activity by abusing a position of trust, power or

authority;
(d) the complainant expresses, by words or conduct, a
lack of agreement to engage in the activity; or

(e) the complainant, having consented to engage in
sexual activity, expresses, by words or conduct, a

lack of agreement to continue to engage in the
activity.

(3) Nothing in subsection (2) shall be construed as

limiting the circumstances in which no consent is
obtained.

273'.2. It is not a defence to a charge under section 271, 272 or

273 that the accused believed that the complainant
consented to the activity that forms the subject matter of
the charge, where

(a) the accused's belief arose from the accused's
(i) self-induced intoxication, or

(ii) recklessness or willful blindness; or

(b) the accused did not take reasonable steps, in the
circumstances known to the accused at the time, to
ascertain that the complainant was consenting.

2. Section 276 of the said Act is repealed and the following
substituted therefor:

276. (1) In proceedings 1n respect of an offence under sections
151, 152, 153, 155 or 159, subsection 160(2) or (3) or

section 170, 171, 172, 173, 271, 272 or 273, evidence that
the complainant has engaged in sexual activity, whether
with the accused or with any other person, is not

admissible to support an inference that, by reason of the
sexual nature of that activity, the complainant

(a) is more likely to have consented to the sexual

activity that forms the subject matter of the charge;
or

(b) is less worthy of belief.

(2) In proceedings in respect of an offence referred to in
subsection (1), no evidence shall be adduced by or on

behalf of the accused that the complainant has engaged in
sexual activity other than the sexual activity that forms
the subject-matter of the charge, whether with the accused
or with any other person, unless the judge, provincial
court judge, or justice determines, in accordance with the
procedures set out in sections 276.1 and 276.2, that the
evidence
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(a) is of specific instances of sexual activity;
(b) is relevant to the issue at trial; and

(c) has significant probative value that is not

substantively outweighed by the danger of prejudice to

the proper administration of justice.

(3) In determining whether justice is admissible under
subsection (2), the judge, provincial judge or justice
shall take into account

(a) the interests of justice, including the right of
the accused to make a full answer and defence;
(b) society's interest in encouraging the reporting
of sexual assault offences;
(c) whether there has been a reasonable prospect that
the evidence will assist in arriving at a just
determination in the case;
(d) the risk that the evidence may unduly arouse

sentiments of prejudice, sympathy or hostility in the
jury;
(e) the right of the complainant and of every
individual to personal security and the to full
protection and benefit of the law; and
(f) any other factor that the judge, provincial court

judge or justice considers relevant.

276.1 (1) Application may be made to the judge, provincial court

judge or justice by or on behalf of the accused for a hearing
under section 276.2 to determine whether evidence is admissible
under subsection 276(2).

(2) An application referred to in subsection (1) must be
made in writing and set out

(a) detailed particulars of the evidence that the
accused seeks to adduce, and

a copy of the application must be given to the prosecutor and to

the clerk of the court.

(3) The judge, provincial court judge or justice shall
consider the application with the jury and the public
excluded.

(4) Where the judge, provincial court judge or justice is
satisfied

(a) that the application was made in accordance with
subsection (2).
(b) that a copy of the application was given to the

prosecutor and to the clerk of the court at least

seven days previously, or such shorter interval as the

judge, provincial judge or justice may allow where the

interests of justice so require, and



148

(c) that the evidence sought to be adduced is capable
of being admissible under subsection 276(2).
the judge, provincial judge or justice shall grant the
application and hold a hearing under section 276.2 to
determine whether the evidence is admissible under
subsection 276(2).

276.2. (1) At a hearing to determine whether evidence is
admissible under subsection 276(2), the jury and the public
shall be excluded.

(2) The complainant 1S not a compellable witness at the
hearing.

(3) At the conclusion of the hearing, the judge, provincial
judge or justice shall determine whether the evidence, or
any part thereof, is admissible under subsection 276(2) and
shall provide reasons for that determination, and

(a) where not all of the evidence is to be admitted,
the reasons must state the part of the evidence that
is to be admitted;
(b) the reasons must state the factors referred to in
subsection 276(3) that affected the determination; and
(c) where all or any part of the evidence is to be
admitted, the reasons must state the manner in which
the evidence is expected to be relevant to an issue
at trial.

(4) The reasons provided under subsection (3) shall be
entered in the record of the proceedings or, where the
proceedings are not recorded, shall be provided in
writing.

276.3 (1) No personal shall publish in a newspaper, as defined
in section 297, or in a broadcast, any of the following:

(a) the contents of an application made under section
276.1;
(b) any evidence taken, the information given and the
representations made at an application under section
276.1 or at a hearing under section 276.2;
(c) the decision of a judge, provincial judge or

justice under subsection 276.1(4) unless the judge,
provincial judge or justice, after taking into account

the complainant's right to privacy and the interests
of justice, orders that the decision may be published;
and

(d) the determination made and the reasons provided
under section 276.2 unless

(i) the determination is that evidence is

admissible, or

(ii) the judge, provincial court judge or

justice, after taking into account the.
complainant's right of privacy and the 1nterests

of justice, orders that the determination and
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reasons may be published.

(2) Every person who contravenes subsection (1) is guiltyof an offence punishable on summary conviction.

276.4 Where evidence is admitted at trail pursuant to a
determination made under section 276.2, the judge shall instruct
the jury as to the uses that the jury mayor may not make of
that evidence.

276.5. For the purposes of sections 675 and 676, a determination
made under section 276.2 shall be deemed to be a question of
law.
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