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ABSTRACT 

This thesis compares the legal and institutional frameworks for protecting human rights in the oil 

and gas industries of Nigeria and Canada. The thesis identifies environmental human rights as 

the human rights that are most often violated in these settings, hence the discussion of 

environmental human rights constitutes a major portion of this thesis. This thesis examines the 

procedural components of environmental human rights with the aim of recommending certain 

procedures that may help improve the human rights situation in Nigeria’s oil and gas industry.  

This thesis examines the history of human rights in Canada and Nigeria. It also explains that 

environmental rights are human rights. It further identifies the major applicable domestic and 

international laws and the institutions that are relevant to protecting human rights affected by the 

oil and gas industries of Canada and Nigeria. Although this thesis acknowledges that Canada and 

Nigeria have administrative and political differences, it nevertheless argues that they share 

similarities that warrant the comparison. It furthermore argues that this comparison reveals 

certain largely procedural recommendations that are advanced here for possible implementation 

in Nigeria. 

Overall, this thesis identifies certain procedural differences between the countries’ frameworks. 

It recommends the implementation of some new procedural mechanisms that will improve the 

level of human rights compliance within the Nigerian oil and gas industry. The key 

recommendations include: encouraging public participation through the implementation of a 

participant funding scheme; reducing the incidences of regulatory overlaps; allowing for the 

independence of the bodies in charge of impact assessments; utilizing technology during 

assessment processes; instituting periodic review of regulatory laws; prohibiting problematic 

conduct; and holding corporate officers liable for corporate violations, among others.       
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Chapter 1   

1.1.  Introduction and Background 

Human rights are prerogatives of all people notwithstanding their situation, status, position, 

location, or standing.1 By nature, they are inherent in humans and necessary for the full 

development and use of human intelligence capacity.2 A human right has been described as “a 

claim to something which someone has to do or provide […or] power to do something which 

affects other people.”3 Human rights are beyond a mere collection of formal norms but are active 

political, social, economic, moral, cultural, and philosophical conditions that describe the innate 

dignity of humanity.4  It has been opined that humans need no form of authorization to enjoy 

these rights particularly those relating to life, dignity, personal liberty, movement, and private 

life among others.5  

Notwithstanding the nature of human rights, the record of human rights abuses perpetrated by the 

Nigerian state and business stakeholders in the oil and gas industry is unimaginable and 

alarming.6 These rights violations are evident in Nigeria as well as some other developing 

countries that populate the Middle East and Africa some of which are referred to as weak 

governance zones.7 Human rights violations, usually perpetrated by security agents at the 

prompting of oil companies, take many forms including environmental degradation, extrajudicial 

killing, false imprisonment, violent dispersion of peaceful assembly, and discrimination in 

                                                           
1 Isah Mohammed Shehu, Nazariah Osman & Muhammad Fuad Othman, “Nigerian Citizens and Fundamental 

Rights: Myth, Manoeuvre and Reality” (2016) 12 Journal of International Studies 53 at 55. 
2 Ifeanyi I. Onwuazombe, “Human Rights Abuse and Violation in Nigeria: A case Study of the Oil-Producing 

Communities in the Niger Delta Region” (2017) 22:1 Annual survey of International & Comparative Law at 115. 
3 Isah Mohammed Shehu, Nazariah Osman & Muhammad Fuad Othman, supra note 1 at 55. 
4 Ifeanyi I. Onwuazombe, supra note 2 at 116. 
5 Isah Mohammed Shehu, Nazariah Osman & Muhammad Fuad Othman, supra note 1 at 56. 
6 Ifeanyi I. Onwuazombe, supra note 2 at 116. 
7 Penelope Simons & Audrey Macklin, The Governance Gap: Extractive Industries, Human Rights, and the Home 

State Advantage, (London: Routledge, 2014) at 3. 
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employment among others, most of which seem to be common in some developing countries8 

with the Odi massacre in Nigeria as an example.9 

Multinational Oil Companies (MOCs) operating in Nigeria have been identified as being 

complicit in human rights violations in Nigeria’s oil and gas industry. Environmental human 

rights are the right most often violated by the MOCs because of the adverse effect of 

environmental degradation (such as uncleaned oil spills and continuous gas flaring) that their 

operations leave behind in the local communities hosting their operations.10 Incidences of oil 

spills have become a common phenomenon in Nigeria’s oil-producing states11 and this has 

earned the MOCs the reputation of “assassins in foreign lands.”12 Perhaps this explains the 

position of Onwuazombe in saying that the same oil which brought about economic prosperity to 

the nation and its leaders brought about economic deprivation and death to the people of the oil-

bearing areas.13 

The desire to improve the situation prevalent in the oil and gas industry in Nigeria and many 

other developing countries may partly explain the process involving stakeholders like businesses, 

civil society, governments, and victims which has led to the development of documents like the 

                                                           
8 One example is Congo, see Business and Human Rights Resource Centre, “Dem. Rep. of Congo: African 

Commission issues landmark decision on 2004 Kilwa massacre – rebukes Anvil Mining for role in abuses by army”, 

(7 August 2017), online: https://www.business-humanrights.org/en/dem-rep-of-congo-african-commission-issues-

landmark-decision-on-2004-kilwa-massacre-rebukes-anvil-mining-for-role-in-violations-by-

army?utm_source=Business+%26+human+rights+-+Weekly+Update&utm_campaign=6c3c2c127f-

EMAIL_CAMPAIGN_2017_08_08&utm_medium=email&utm_term=0_3a0b8cd0d0-6c3c2c127f-181912697; 

Another example is Burma, see Changrok Soh, “Extending Corporate Liability to Human Rights Violations in Asia” 

(2013) 20:1 Journal of International and Area Studies 23 at 31. 
9 See Nicholas Ibekwe, “Odi Massacre: Court Orders Nigerian Government to Pay N37 Billion Damages to 

Residents”, (20 February 2013), Premium Times, online:<https://www.premiumtimesng.com/news/121196-odi-

massacre-court-orders-nigerian-government-to-pay-n37bn-damages-to-residents.html>; see also University of 

Pennsylvania African Studies Centre, “Nigeria: Odi Massacre Statements, 12/23/99” (23 December 1999), 

online:<https://www.africa.upenn.edu/Urgent_Action/apic_122399.html. 
10 United Nations Environment Program, Environmental Assessment of Ogoniland, UNEP, DEP/1337/GE, 2011, 1 

at 8 -17 [UNEP Report]. 
11 A.O.Y. Raji & T.S. Abejide, “An Assessment of Environmental Problems Associated with Oil Pollution and Gas 

Flaring in the Niger Delta Region Nigeria C.1960s-2000”, online: (2013) 3 Arabian J of Business and Management 

Review (OMAN Chapter) 3 at 52.< http://arabianjbmr.com/pdfs/OM_VOL_3_(3)/7.pdf>. 
12 The statement that “there is a symbiotic relationship between the military dictatorship and the multinational who 

grease the palms of those who rule… they are assassins in foreign lands. They drill and they kill in Nigeria” was 

credited to a foremost right activist Oronto Douglas, in Anup Shah, “Nigeria and Oil”, (10 June 2010), Global 

Issues, online: <http://www.globalissues.org/article/86/nigeria-and-oil>. 
13 Ifeanyi I. Onwuazombe, supra note 2 at 118. 

https://www.business-humanrights.org/en/dem-rep-of-congo-african-commission-issues-landmark-decision-on-2004-kilwa-massacre-rebukes-anvil-mining-for-role-in-violations-by-army?utm_source=Business+%26+human+rights+-+Weekly+Update&utm_campaign=6c3c2c127f-EMAIL_CAMPAIGN_2017_08_08&utm_medium=email&utm_term=0_3a0b8cd0d0-6c3c2c127f-181912697
https://www.business-humanrights.org/en/dem-rep-of-congo-african-commission-issues-landmark-decision-on-2004-kilwa-massacre-rebukes-anvil-mining-for-role-in-violations-by-army?utm_source=Business+%26+human+rights+-+Weekly+Update&utm_campaign=6c3c2c127f-EMAIL_CAMPAIGN_2017_08_08&utm_medium=email&utm_term=0_3a0b8cd0d0-6c3c2c127f-181912697
https://www.business-humanrights.org/en/dem-rep-of-congo-african-commission-issues-landmark-decision-on-2004-kilwa-massacre-rebukes-anvil-mining-for-role-in-violations-by-army?utm_source=Business+%26+human+rights+-+Weekly+Update&utm_campaign=6c3c2c127f-EMAIL_CAMPAIGN_2017_08_08&utm_medium=email&utm_term=0_3a0b8cd0d0-6c3c2c127f-181912697
https://www.business-humanrights.org/en/dem-rep-of-congo-african-commission-issues-landmark-decision-on-2004-kilwa-massacre-rebukes-anvil-mining-for-role-in-violations-by-army?utm_source=Business+%26+human+rights+-+Weekly+Update&utm_campaign=6c3c2c127f-EMAIL_CAMPAIGN_2017_08_08&utm_medium=email&utm_term=0_3a0b8cd0d0-6c3c2c127f-181912697
https://www.premiumtimesng.com/news/121196-odi-massacre-court-orders-nigerian-government-to-pay-n37bn-damages-to-residents.html
https://www.premiumtimesng.com/news/121196-odi-massacre-court-orders-nigerian-government-to-pay-n37bn-damages-to-residents.html
http://arabianjbmr.com/pdfs/OM_VOL_3_(3)/7.pdf
http://www.globalissues.org/article/86/nigeria-and-oil
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Protect, Respect and Remedy framework that was endorsed in 200814 and the United Nations’ 

Guiding Principles on Business and Human Rights (GPs) which was developed by the then 

Special Representative of the UN Secretary-General and subsequently adopted by the Human 

Rights Council in 2011.15  

The key question that this thesis seeks to resolve is as follows: How can the challenges facing the 

existing institutional and legal framework for human rights compliance in Nigeria’s oil and gas 

industry be responded to by the government in its regulatory capacity (in collaboration with 

stakeholders like the oil corporations ) through lessons learned from comparative analysis with 

Canada? It argues that a comparative analysis with the Canadian system reveals several 

legislative and policy reforms that may improve the Nigerian system, such that respect for and 

enforcement of human rights in Nigeria’s oil and gas industry will be better realized. 

This first chapter presents the problem of human rights violations in Nigeria’s oil and gas 

industry. It identifies the stakeholders and examines incidents of agitations in the host 

communities. Although the chapter will discuss the major types of human rights that are 

impacted by the oil and gas industry in Nigeria, the right to a healthy environment will be 

identified as the most often violated human right. This chapter will examine the nature and the 

controversies surrounding the right to a healthy environment as well as its status in international 

law, including its relationship to other human rights such as the right to life.16 This chapter will 

also briefly analyze the literature concerning the comparative analysis of human rights protection 

because the purpose of the thesis is to compare the Canadian and the Nigerian systems.   

In Chapter 2, the thesis examines the legal and institutional framework for human rights 

protection in Nigeria’s oil and gas industry. This entails examining both domestic and applicable 

international laws, including the Nigerian Constitution,17 the Petroleum Act,18 the Oil Pipeline 

                                                           
14 The UN Working Group on Business and Human Rights, “The UN Guiding Principles on Business and Human 

Rights: An Introduction”, online:  at 2 

<https://www.ohchr.org/Documents/Issues/Business/Intro_Guiding_PrinciplesBusinessHR.pdf>.   
15Ibid.  
16 Human Rights Committee, General comment on Article 6 of the International Covenant on Civil and Political 

Rights, on the Right to Life, UNHRC, 36, CCPR/C/GC/36, (2018) at paragraph 26 & 62, [General Comments on 

ICCPR]. This instrument in the said paragraphs noted that the right to life implies the right to a healthy environment 

and that environmental degradation poses threat to life.   
17 Constitution of the Federal Republic of Nigeria, 1999 (As Amended) (CFRN). 
18 Cap P10 Laws of the Federation of Nigeria (LFN) 1990 (Petroleum Act). 

https://www.ohchr.org/Documents/Issues/Business/Intro_Guiding_PrinciplesBusinessHR.pdf
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Act,19 and others. To paint an encompassing picture of the legal framework, this thesis will 

identify the limitations militating against these laws’ effectiveness in the regulation of human 

rights in the oil and gas industry. Chapter 2 will further examine the institutional framework for 

human rights regulation and compliance in Nigeria’s oil and gas industry. This entails examining 

the regulatory functions as well as the challenges facing the domestic and international 

institutions that are charged with varying degrees of regulatory powers over business and human 

rights in Nigeria’s oil and gas industry. Some of these institutions include the National Oil Spill 

Detection Response Agency and other specialized agencies operating in the Niger Delta region, 

and the African Commission on Human and People’s Rights, among others. These institutions 

are selected for examination in this thesis because of the unique roles they play concerning the 

issues considered in this thesis.  

In Chapter 3, the thesis examines the Canadian example. This entails examining the legal and 

institutional framework for the protection and compliance with human rights laws in Canada’s 

oil and gas industry. This specifically includes an analysis of the applicable regulatory laws and 

relevant regulatory institutions. This is necessary because the main idea of the thesis is to 

compare the Canadian oil and gas regulatory system with the Nigerian oil and gas industry 

regulatory system.  

In Chapter 4, this thesis engages in a comparative analysis of the Nigerian and Canadian 

situations presented in previous chapters. It identifies certain features of the Canadian example 

that differ from Nigeria’s and argues that if these features were introduced into the Nigerian 

system, they could assist in reducing human rights violations related to the oil and gas industry. 

This chapter closes with a conclusion and recommendations on how to improve the Nigerian 

system by utilizing lessons learned from the Canadian system.  

Overall, the thesis argues for an urgent need to revamp the legal and institutional framework for 

human rights regulation and compliance in Nigeria’s oil and gas industry. In doing this, the 

thesis argues that ideas be taken from the operations and workings of the Canadian legal and 

institutional framework owing to the lower tendency for human rights violations in the oil and 

gas industry of the latter. The thesis organizes its findings into two broad categories of features 

                                                           
19 Cap 338 Laws of the Federation of Nigeria (LFN) 2004 (Oil Pipeline Act). 
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of the Canadian regulatory environment that merit consideration for introduction into the 

Nigerian regulatory environment. The first category includes features related to impact 

assessment. It is argued that improving the process of impact assessment in various ways, 

including broadening public participation, will positively impact human rights in the oil and gas 

industry in Nigeria. This category also relates to the varying level of institutional independence 

as obtainable in Nigeria and Canada, and this thesis makes suggestions on how to increase this 

independence in Nigeria as regards the assessment process. The thesis also recommends the 

utilization of the internet and online platforms in the assessment process as necessary tools to 

improve human rights protection in Nigeria’s oil and gas industry. 

The second category of recommendations includes those that are more general and theme-based. 

Regarding this category, Chapter 4 identifies and compares several features that may relate to 

multiple legislative areas at once. It discusses the importance of periodic review of laws, 

enshrining the unlawfulness of certain actions (for example, gas flaring, a topic that is discussed 

further in Chapter 2) in substantive law, and investment in enforcement officers including by 

legislative changes where necessary. This extends further to arguments that Nigeria should 

extend its policy for piercing the veil of incorporation to the oil and gas industry as well as allow 

the public to hold corporate officers liable (through court actions) when a company violates 

human rights. Although this thesis argues that all of these will help improve the level of 

compliance with human rights in Nigeria’s oil and gas industry, it nevertheless highlights the 

limitations inherent in the suggestions.  

To properly appreciate the human rights nature of business in Nigeria’s oil and gas industry, it is 

necessary to discuss the history and present status of the industry in Nigeria. The next three 

sections undertake this task, discussing the histories of human rights protection in Nigerian law, 

of human rights violations in Nigeria’s oil and gas industry, and of the participation of the 

Nigerian government in the industry. Following these sections, this chapter will present the types 

of human rights being violated in Nigeria’s oil and gas industry, beginning with the right to a 

healthy environment. Lastly, this chapter discusses comparative analysis, as employed in this 

thesis. 
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1.2.   The Development of Human Rights in Nigerian Law 

The historical antecedent of human rights in Nigeria can be traced to the ancient pre-colonial 

traditional societies in the region now known as Nigeria. The self-governing societies that 

existed at that time identified and subscribed to certain forms of human rights before the advent 

of colonialism. Usually, the forms of rights so identified were those that were identical to the 

prevalent cultural norms and they were neither classified nor codified,20 thus they were mostly 

communal as opposed to the individualistic concept of modern human rights.  

The imposition of colonial rule on the societies that became Nigeria came with the codification 

of modern rights in the form of constitutionalism. One of the earliest forms of rights recognized 

in Nigeria’s first Constitution in 1922 was the freedom of association which resulted in the 

formation of political groups and associations.21  

Certain political events leading up to independence in 1960 brought about fears of majority 

domination amongst the minority and to address this, the colonial government commissioned a 

panel of inquiry named the Willink Minorities Commission to look into the claims and proffer a 

possible solution. The Commission recommended that to remedy the fears of the minority 

groups, fundamental human rights like the right to life, freedom of assembly, and rights to 

personal liberty should be included in the constitution at independence.22 This marked a turning 

point in Nigeria’s history as well as the foundation in Nigeria's legal jurisprudence for the 

category of fundamental human rights that are relevant to Nigeria’s oil and gas industry.23 This 

development in addition to the retention of the rights in the Republican Constitution of 1963, 

Nigeria’s membership in the United Nations, and its subsequent subscription to the Universal 

Declaration of Human Rights (UDHR) all together cemented a place for fundamental human 

rights in Nigeria’s jurisprudence. 

                                                           
20 “The State of Human Rights In Nigeria 2005 – 2006” (A Report on human rights violations monitored by 

Network of Human Rights Violations Monitors in Collaboration with the NHRC, UNDP and NORAD) 2006, at 

page ix, online: http://web.ng.undp.org/publications/governance/STATE 

OF_HUMAN_RIGHTS_REPORT_IN_NIGERIA.pdf  (NHRC Report 2006). 
21Ibrahim Matazu Suleiman, “Nigeria’s Constitutional Development and Constitutionalism”, online: (2018) 

<https://www.researchgate.net/publication/329024968_NIGERIA'S_CONSTITUTIONAL_DEVELOPMENT_AN

D_CONSTITUTIONALISM/link/5bf1538e299bf1124fdb8cc2/download> at 2. 
22 Lexington Izuagie, “The Willink Minority Commission and Minority Rights in Nigeria” (2016) Ekpoma Journal 

of Theatre and Media Art 206  at 215 - 216. 
23 The Constitution of the Federation of Nigeria 1960 at s 20.  

http://web.ng.undp.org/publications/governance/STATE%20OF_HUMAN_RIGHTS_REPORT_IN_NIGERIA.pdf
http://web.ng.undp.org/publications/governance/STATE%20OF_HUMAN_RIGHTS_REPORT_IN_NIGERIA.pdf
https://www.researchgate.net/publication/329024968_NIGERIA'S_CONSTITUTIONAL_DEVELOPMENT_AND_CONSTITUTIONALISM/link/5bf1538e299bf1124fdb8cc2/download
https://www.researchgate.net/publication/329024968_NIGERIA'S_CONSTITUTIONAL_DEVELOPMENT_AND_CONSTITUTIONALISM/link/5bf1538e299bf1124fdb8cc2/download
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The progressive development of fundamental human rights between the 1963 Constitution and 

the present time was rough with severe setbacks. Nigeria witnessed several military interventions 

and with this came draconian military decrees one of which suspended the human rights 

provisions contained in the Constitution and also divested the judiciary of the power to 

adjudicate on anything done under the military decrees that prevailed at that time.24 Thereafter, 

Nigeria returned to civil rule in 1979, and with that came the 1979 Constitution which retained 

and enlarged the human rights provisions in the previous Constitution. However, this relief was 

short-lived as the military again intervened in 1983 and with that also came a decree suspending 

the human rights provisions of the 1979 Constitution.25  

Thereafter, Nigeria witnessed more military interventions with the last in late 1993 which 

brought Sani Abacha to power. Although his time at the helm of affairs was rather brutish and 

characterized by severe human rights violations, he ironically passed a decree to establish the 

National Human Rights Commission.26 In May 1999, Nigeria was returned to civil rule and 

fundamental human rights have since been restored to the Constitution. 

1.3. Brief Outline of Human Rights Violations in Nigeria’s Oil 

and Gas Industry 

Although the search for oil started in 1903 after the British became fully grounded in Nigeria’s 

oil-producing communities through the Nigerian Properties Limited and the Nigerian & West 

African Development Syndicate Limited,27 oil and gas operations started in 1908 by the German 

Bitumen Company.28 This period coincides with when the Nigerian Bitumen Corporation started 

oil prospecting and exploration related activities in the area now known as Ondo State29 which 

                                                           
24 E.A. Keay, “Legal and Constitutional Changes in Nigeria Under the Military Government" (1966) 10:2 Journal of 

African Law 92 at 94 & 96. 
25Constitution (Suspension and Modification) Decree No 1 1984. See also Solomon Ukhuegbe, “Human Rights 

Discourses in Nigeria Across Time: Trajectory, Successes and Potentials for Canadian-Nigerian Engagement” 

(2017)  4:1 Transnational Human Rights Review 229 at 236.  
26 The National Human Rights Commission Decree No. 22 of 1995, Supplement to 82 Official Gazette 

Extraordinary of the Federal Republic of Nigeria, pt. A, 6 Oct. 1995. See also Obiora Chinedu Okafor & Shedrack 

C. Agbakwa, “On Legalism, Popular Agency and Voices of Suffering: The Nigerian National Human Rights 

Commission in Context” (2002) 24: 3 Human Rights Quarterly 662 at 665. 
27 Christian Madubuko, “Environmental Pollution: The Rise of Militarism and Terrorism in the Niger Delta of 

Nigeria”, online: (2014) Intl J of Rural L and Policy 1 at 4 

<https://epress.lib.uts.edu.au/journals/index.php/ijrlp/article/view/3847>. 
28 Yinka Omorogbe, Oil and Gas Law in Nigeria (Lagos: Malthouse Press, 2003) at 16.  
29 Ibid.  

https://epress.lib.uts.edu.au/journals/index.php/ijrlp/article/view/3847
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alongside eight other states make up the Niger Delta region which is estimated to cover a 

landmass of approximately 70,000 Km2 with an average population of about thirty million 

people.30 This landmass description includes the core and peripheral states of the South-South31 

zone and this is the definition used by the Niger Delta Development Commission and the Niger 

Delta Human Development Report.32 Although the German Bitumen Company had its operations 

in Nigeria terminated in 1914,33 in 1937, oil prospecting and exploration related activities 

resumed in Nigeria but under the supervision of Shell D’Arcy Petroleum Development 

Company, thus explaining why Shell is reputed as the largest oil corporation in Nigeria today.34 

It was not until around 1956 that oil was discovered in commercial quantity and substantive oil 

production in Nigeria started in December 1957 with a joint venture between Shell and British 

Petroleum.35 By independence in 1960, the duo had been joined by Mobil Exploration Nigeria 

Limited and crude oil production which initially stood at 20,000 barrels per day rose to 540,000 

barrels per day in 196936 after which it climaxed at 2,000,000 barrels per day in 1973.37 

Although oil production dropped between 1980 and 1983 owing to a drop in global demand, oil 

production rose again thereafter. Of all the many types of human rights guaranteed by the 

Nigerian laws, environmental human rights seem to be the right that is mostly impacted by the 

oil and gas industry. This is so because during this high point of oil production, “the government 

                                                           
30 “Niger Delta Quarterly Conflict Trends, July to September 2016”, Analysis, Reliefweb (13 December 2016) 

online:https://reliefweb.int/report/niger/niger-delta-quarterly-conflict-trends-july-september-

2016#:~:text=With%20over%2030%20million%20people,23%20percent%20of%20Nigeria's%20population;  Z. A. 

Elum, K. Mopipi & A. Henri-Ukoha, “Oil exploitation and its socioeconomic effects on the Niger Delta region of 

Nigeria”, online: (2016) 23:13 Environmental Science and Pollution Research 12880 at 12881; Dr. Ibibia Lucky 

Worika, “Deprivation, Despoliation and Destitution: Whither Environment and Human Rights in Nigeria's Niger 

Delta”, online: (2001) 8:1 ILSA. J. Int'l & Comparative Law 1 at 4. 
31 Iruonagbe T. Charles, “The Niger Delta Crisis: Challenges and Prospects for Peace and Stability” (International 

Conference on the Nigerian State, Oil Industry and the Niger Delta delivered at the Department of Political Science, 

Niger Delta University, 11-13 March 2008), [Unpublished]. 
32 Nigeria, United Nations Development Program, Niger Delta Human Development Report (Abuja: UNDP, 2006) 

at 19. 
33 Yinka Omorogbe, supra note 28 at 17.   
34 Ibid. 
35 Jedrzej George Frynas, “The Oil Industry in Nigeria: Conflict between Oil Companies and Local People” in  

Jedrzej George Frynas & Scott Pegg, eds, Transnational Corporations and Human Rights (Britain: Anthony Rowe 

Ltd, 2003) 99 at 101.  
36 Ibid. 
37 Ibid. 

https://reliefweb.int/report/niger/niger-delta-quarterly-conflict-trends-july-september-2016#:~:text=With%20over%2030%20million%20people,23%20percent%20of%20Nigeria's%20population
https://reliefweb.int/report/niger/niger-delta-quarterly-conflict-trends-july-september-2016#:~:text=With%20over%2030%20million%20people,23%20percent%20of%20Nigeria's%20population
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and the oil companies failed to keep under control the mounting adverse effect of oil 

operations”38 thus explaining the environmental situation existing in the Niger-Delta today.  

The near-absolute economic dependence on oil that followed the boom turned Nigeria’s 

economy into a mono-economy with heavy reliance on oil for foreign exchange revenues.39 

According to Frynas, “as a consequence, the interest of oil companies came to play a much 

greater role in government policy than the interest of farming and fishing communities in the 

Niger Delta and elsewhere.”40 This development coincided with the centralization of political 

power in Nigeria. Thus the affairs of the local residents became remote to those directing the 

affairs of the industry such that oil business and the welfare of the MOCs operating in the 

industry gradually became the government’s top priority.41 

Nigeria joined the Organization of Oil Exporting Countries (OPEC) in 1971.42 It also established 

a national oil corporation through which it initially acquired less than 50 percent and 

subsequently 60 percent equity shares in the domestic oil business of the MOCs.43 This paved the 

way for Nigeria’s Government to become the principal actor in Nigeria’s oil and gas industry. 

Under this system, MOCs such as Shell Petroleum Development Company (SPDC) are the 

operators and SPDC has been blamed for about 92% of oil spilled in Nigeria between 2009 and 

2013.44  

This history of Nigeria’s oil and gas industry is necessary to provide a background to the 

comparison that this thesis will undertake. Such history would remain incomplete without a 

mention of the simultaneous discovery of natural gas the production of which started in 1958 

alongside the commencement of crude oil production from Oloibiri. In the beginning, the 

country’s production capacity was 45 million cubic meters and it rose to 481 million cubic 

meters in 1962; it was not until 1963 that commercial production commenced with just about 5% 

                                                           
38 Ibid. 
39 Ibid; Ifeanyi I. Onwuazombe, supra note 2 at 115. 
40 Ibid. 
41 Ibid. 
42 Yinka Omorogbe, supra note 28 at 17. 
43 P.O. Fatoba et al, “Heavy Metal Pollution and Ecological Geochemistry of Soil Impacted by Activities of Oil 

Industry in the Niger Delta, Nigeria”, online: (2016) 75: 279 Environmental Earth Science at 297 <https://link-

springer-com.cyber.usask.ca/content/pdf/10.1007%2Fs12665-015-5145-5.pdf>.  
44 Ibid. 

https://link-springer-com.cyber.usask.ca/content/pdf/10.1007%2Fs12665-015-5145-5.pdf
https://link-springer-com.cyber.usask.ca/content/pdf/10.1007%2Fs12665-015-5145-5.pdf
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of the total production being marketed.45 Production continued to increase with the 

commissioning of additional oil fields and this increased the intensity of flaring. The connection 

between increased flaring activity and oil production was confirmed by a former Chief Executive 

of SPDC when he said in 2001 that about 1000 standard cubic feet of gas is produced in Nigeria 

with every barrel of oil, hence, with the current oil production of above 2 million barrels daily, 

the production of associated gas in Nigeria hovers at around 2 billion standard cubic feet daily.46 

Data from a study conducted by the US National Oceanic and Atmospheric Administration in 

2015 ranked Nigeria as the 7th largest gas flaring nation in the world behind Russia, Iraq, Iran, 

the United States, Venezuela, and Algeria with Nigeria flaring about 8 million cubic meters of 

gas.47 Several reasons have been put forward to justify gas flaring in Nigeria some of which 

includes the lack of appropriate technology for reinjection and utilization, low demand for gas, 

failure of the government to meet its financial obligation under the subsisting joint venture 

agreement for the cost of gas reinjection facilities, and lack of appropriate and effective legal and 

regulatory framework.48 It is sad to note that while 99% of associated gas is used or reinjected in 

the United States and Europe, over 75% is flared in Nigeria by the same oil companies thus 

leading to environmental degradation and huge revenue losses.49 

The history of Nigeria’s oil and gas industry, provided here for context, cannot be complete 

without also mentioning the damaging effects of unsustainable explorative practices which have 

rendered Nigeria’s Niger Delta region the most severely damaged ecosystem in the world.50 The 

region is known for its large pipeline infrastructure which contributes to the frequency and 

                                                           
45 L. H. Schatzl, Petroleum in Nigeria, (Ibadan: Oxford University Press, 1969). at 223 
46 Emejuru Chukwucheta ThankGod, A Critical Appraisal of the Legal Framework for the Protection of the 

Environment Against Oil and Gas Pollution in Nigeria (M.Phill Thesis, Obafemi Awolowo University Faculty of 

Law, 2006) at 7-8 [Unpublished]. 
47The World Bank Group, Press Release, “New Data Reveals Uptick in Global Gas Flaring” (12 December 2016), 

online:https://www.worldbank.org/en/news/press-release/2016/12/12/new-data-reveals-uptick-in-global-gas-flaring; 

World Bank Group, “The new ranking – top 30 flaring countries 2013 to 2015”,  online: 

https://www.worldbank.org/content/dam/photos/780x439/2016/dec/Slide2.JPG. 
48 Soala Ariweriokuma, The Political Economy of Oil and Gas in Africa: The Case of Nigeria, (Oxon: Routledge, 

2009) at 178.  
49 Micheal Watts, “Petro – Violence: Some Thoughts on Community, Extraction and Political Ecology” (1999) 

Institute of International Studies, University of California, Berkeley : Institute of International Studies Working 

Paper at 5 online: https://escholarship.org/uc/item/7zh116zd.  
50 L.A. Afinotan & V. Ojakorotu, “The Niger Delta Crisis: Issues, Challenges and Prospects” (2009) 3:5 African 

Journal of Political Science and International Relations 1 at 4-5.  

https://www.worldbank.org/en/news/press-release/2016/12/12/new-data-reveals-uptick-in-global-gas-flaring
https://www.worldbank.org/content/dam/photos/780x439/2016/dec/Slide2.JPG
https://escholarship.org/uc/item/7zh116zd
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magnitude of oil spills that have ravaged the region.51 Although the oil companies blame the 

frequent spills on sabotage by residents, 50% of spills have been traced to facility failures and a 

further 21% to direct oil production operation.52 

The environmental human rights violations resulting from these spills have been blamed on the 

extractive oil corporations operating in Nigeria. Oshionebo notes that these corporations are to 

blame for their complicity in the environmental human rights violations as well as the attendant 

social instability plaguing Nigeria.53 This complicity is sustained by the corporations involved 

because of their superior economic advantage, the lack of local technical expertise, and the 

constant need for jobs.54 Inoni et al also note that oil extraction has negatively impacted the 

Niger Delta environment.55  

The environmental situation in Nigeria’s oil-producing areas coupled with the expansion of oil 

exploration activities is notorious for being the cause of the volatile nature of present-day oil-

producing communities in Nigeria. One of the effects of this environmental degradation is unrest 

in the form of agitations. Protests were initially geared towards drawing the attention of the 

MOCs to the need to respect environmental human rights.  

One instance that describes the volatile nature of Nigeria’s oil-producing communities played out 

in 1999 at a time when democracy was recently instituted. In November 1999, the then recently 

elected civilian government, in allegedly responding to the death of 12 policemen speculated to 

have been traced to unidentifiable local protesters, ordered the military to engage in 

indiscriminate shooting and killings resulting in the death of several hundreds of people in the 

town of Odi, Bayelsa State in Nigeria’s Niger Delta.56 As was seen in that case, MOCs have 

                                                           
51 Onah R. Ogri, “A Review of the Nigerian Petroleum Industry and the Associated Environmental Problems” 

(2001) online: (2001) 21 The Environmentalist 1 at 18. 
52 “Shell sees 41% rise in Nigerian oil spills due to sabotage” (16 March 2020), Kallanish Energy, online: 
https://www.kallanishenergy.com/2020/03/16/shell-reports-41-increase-in-onshore-oil-spills-in-nigeria/; Reuters 

Staff, “Shell reports 41% rise in onshore Nigeria oil spills due to sabotage” (12 March 2020) Reuters Business 

News, online: https://ca.reuters.com/article/idUKKBN20Z1FG; Gabriel Kayode Babawale, “Emerging Issues in 

Compensation Valuation for Oil Spillage in the Niger Delta Area of Nigeria” (2013) 2 Journal of Reviews on Global 

Economics 31 at 39. 
53 Evaristus Oshionebo, Regulating Transnational Corporations in Domestic and International Regimes: An African 

Case Study, (Toronto: University of Toronto Press, 2009) at 4. 
54 Ibid at 6. 
55 Emmanuel Inoni, Douglason Omotor, & Felicia Adun, “The Effect of Oil Spillage on Crop Yield and Farm 

Income in Delta State Nigeria” (2006) 7:1 J of Central European Agriculture at 41–48. 
56 Jedrzej George Frynas & Scott Pegg, supra note 35 at 112. 

https://www.kallanishenergy.com/2020/03/16/shell-reports-41-increase-in-onshore-oil-spills-in-nigeria/
https://ca.reuters.com/article/idUKKBN20Z1FG
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usually denied complicity in all forms of human rights violations,57 although they sometimes 

openly admit to their involvement with accompanying offers for compensation.58 One example 

happened in May 1998 when Chevron admittedly transported Nigerian security personnel in the 

corporation’s helicopter flown by the corporation’s pilots to one of its oil platforms where two 

unarmed protesters were shot dead by state security personnel.59 

Regarding environmental rights, in particular, groups like Friends of the Earth have persistently 

accused the oil companies of double standards for allowing in Nigeria explorative practices that 

are prohibited in the developed countries of North America and Europe.60 In response, the oil 

corporations have generally maintained their innocence. For example, Shell noted that “the 

charge of ‘double standards’ is mistaken, because it is based on the notion that there is a single, 

‘absolute environmental standard’ … as long as we continue to improve, varying standards are 

inevitable”61 and that in any case, “higher environmental standards could harm local 

economies.”62  

This supposed justification is unacceptable if compared with the dire effects of oil pollution on 

the quality of life in the Niger Delta63 and it is this approach by oil companies, coupled with the 

unwillingness and lack of government willpower to change the existing situation, that has led 

many Nigerians to seek judicial remedy from domestic courts in foreign lands.64 An aggregation 

of these pollution incidences has been fingered as the root of the deadly destructive dimension 

that the agitation for human rights has recently taken in Nigeria’s oil-producing communities. 65  

                                                           
57 Evaristus Oshinebo, supra note 53 at 8. 
58  Ibid, at 15. 
59 Ibid.  
60 Nigeria, Human Rights Watch, The Price of Oil: Corporate Responsibility and Human Right Violations in 

Nigeria’s Oil Producing Communities, HRW Index No 1-56432-225-4 (United States: HRW, 1999) at 49 - 79  
61 Ibid at 52. 
62 Ibid. This statement was made by John Jennings (Shell’s Group Chairman) at the Shell Group’s annual general 

meeting held in London in May 1996.   
63 Christian Madubuko, supra note 27 at 9. 
64 Evaristus Oshionebo, supra note 53 at 17; Two of such cases instituted by Nigerians in foreign courts are Kiobel v 

Royal Dutch Petroleum Co., 569 U.S. 108 (2013) & Wiwa v Royal Dutch Petroleum Co., 226 F.3d 88 (2d Cir. 

2000). 
65Ismaila Danjuma, “Oil and the Political Economy of Conflicts in the Niger Delta Region of Nigeria” (2017) 2:2 

Socialscientia Journal of the Social Sciences and Humanities at 19; Augustine Ikelegbe, “The Economy of Conflict 

in the Oil Rich Niger Delta Region of Nigeria” (2005) 14 Nordic Journal of African Studies 208 at 210. 
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Although Nigeria’s statute books are replete with regulatory measures,66 the state of things, in 

terms of effective implementation, suggests that these can be likened to the proverbial “drop in a 

massive ocean”.67 This view is supported by the position adopted by the United Nations 

Development Program (UNDP) in its 2006 report concerning the effect of environmental 

pollution in the Niger Delta, when it noted that “the world is concerned about the destruction of 

aquatic animals, fishing and farming activities, impairment of human health, loss of biodiversity 

in breeding grounds, loss of portable drinking water all of which combined to result in poverty, 

rural underdevelopment and bitterness in the Niger Delta”.68  

In 2011, following the widespread condemnation received by the government and the MOCs,69 

Nigeria’s government in conjunction with SPDC commissioned the United Nations 

Environmental Program (UNEP) to carry out an environmental assessment of the Niger Delta 

region.70 As expected, the report described the “environmental footprint” of oil exploration as 

adverse and devastating.71 Notably, Odumosu-Ayanu described the situation as “almost 

legendary,”72 whereas other authors described it as “deprivation, despoliation and destitution”73 

as well as a “grim litany of woes”.74 In fact, one researcher claimed to have observed that nearly 

all the violations of the core human rights recorded in the Niger Delta stem from the violation of 

environmental human rights mainly through environmental degradation.75 Despite UNEP’s 

                                                           
66 One of this is the National Oil Spill Detection Response Agency (Establishment Act), 2006 [NOSDRA Act]. This 

and many other are discussed in chapter 3 of this thesis. 
67 Nigeria’s oil and gas industry is jointly run by the state and the MOCs but the MOCs undertake the actual 

exploration thereby contributing greatly to environmental degradation; For further analysis see Nigerian National 

Petroleum Corporation, “Joint Venture Operations”, (2016) online: 

<http://nnpcgroup.com/NNPCBusiness/UpstreamVentures.aspx>. 
68 Christian Madubuko, supra note 27 at 10. 
69 Nigeria’s Niger delta Region has come to be the mainstay of Nigeria’s economy due to its massive hydrocarbon 

reserve. It  is made up of ten states known as Abia, Akwa Ibom, Bayelsa, Cross River, Delta, Edo, Imo, Ondo and 

Rivers states. see P. O. Oviasuyi & Jim Uwadiae, “The Dilemma of Niger- Delta Region as Oil Producing States of 

Nigeria” (2010) 16 J of Peace, Conflict and Development at 111.  
70 UNEP Report, supra note 10. 
71 Ibid at 25. 
72 Ibironke T. Odumosu-Ayanu, “Multi-Actor Contracts, Competing Goals and Regulation of Foreign Investment” 

(2014) 65 UNB LJ 269 at 285. 
73 Ibibia Lucky Worika, supra note 30 at 5. 
74 Dickson 'Dare Ajayi & Chris O. Ikporukpo, “An analysis of Nigeria's environmental Vision 2010” (2005) 7:4 J of 

Environmental Policy and Planning, at 34. 
75 Ibibia Lucky Worika, supra note 30 at 14. See also United Nations Report of the Special Rapporteur on the Issue 

of Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable Environment, 

A/HRC/37/59  (2018) at 4[UN Report]. 

http://nnpcgroup.com/NNPCBusiness/UpstreamVentures.aspx
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recommendation for urgent remedial action, no step was taken in that direction until many years 

after.76 

One issue about environmental degradation resulting from oil exploration in Nigeria is that it 

directly impacts agriculture and fishing (which is the main source of livelihood for the local 

communities) negatively.77 Since oil revenues now account for over 95% of Nigeria’s export 

earnings and about 40% of the country’s gross domestic product78 as well as over 70% of its 

budgetary expenditure,79 it may be reasonable to say that Nigeria’s economy is sustained at the 

dire expense of the oil-producing communities. 

Another area of the oil business that Yinka Omorogbe has identified as impacting human rights 

(especially environmental human rights) is refining.80 Omoregbe notes that Nigeria’s refining 

practices often lead to lead poisoning.  Omoregbe explains that although lead is very durable and 

it is added to petrol to boost its octane number and prevent corrosion, it, however, does not have 

to be added to petrol as is the practice in many developed countries. This is because lead contains 

toxic compounds81  that, when ingested, accumulate in the body until a lethal point is reached at 

which time it causes various terminal illnesses to adults and children alike.82  

A factor that this thesis will discuss in Chapter 2 as the reason for the persistent violation of 

human rights in Nigeria’s oil and gas industry is the chief regulator’s conflict of interest. 

According to Odumosu-Ayanu, Nigeria’s central government controls the country’s oil and gas 

resources by forming agreements such as  “joint venture contracts, production sharing contracts, 

and service contracts”83 with government functioning in the dual capacity of industry regulator 

as well a participatant.84 She further explains that:  

                                                           
76 United National Environment, “Nigeria Launches $1 Billion Ogoniland Clean –up and Restoration Program” (07 

August 2017) <https://www.unenvironment.org/news-and-stories/story/nigeria-launches-1-billion-ogoniland-clean-

and-restoration-programme>. 
77 Z. A. Elum, supra note 30 at 12884. 
78 Ibid at 12880. 
79 P. O. Oviasuyi & Jim Uwadiae, supra note 69 at 111; see also Ismaila Danjuma, supra note 65 at 19. 
80 Yinka Omoregbe, supra note 28 at 132. 
81 Ibid. 
82 Ibid. 
83 Ibironke T. Odumosu, “Transferring Alberta’s Gas Flaring Reduction Regulatory Framework to Nigeria: Po 

tentials and Limitations”, online: (2007) 44:4   Alberta Law Review 863 at 876 

<http://www.albertalawreview.com/index.php/ALR/article/viewFile/374/371> .  
84Ibid.  

https://www.unenvironment.org/news-and-stories/story/nigeria-launches-1-billion-ogoniland-clean-and-restoration-programme
https://www.unenvironment.org/news-and-stories/story/nigeria-launches-1-billion-ogoniland-clean-and-restoration-programme
http://www.albertalawreview.com/index.php/ALR/article/viewFile/374/371
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Because of government’s participation in the joint venture through the Nigerian National 

Petroleum Corporation (NNPC), any attempt at regulation is expected to be ineffective 

since it would amount to regulating the NNPC itself. Save for the usual designation of the 

MOCs as “operator” in the respective joint ventures, the story would have been to ascribe 

60 percent of the environmental damage in Nigeria’s oil and gas sector to the 

government, being that it holds about 60% equity of the investments.85  

There is no doubt that this form of arrangement would naturally give rise to a conflict of interest 

because the government cannot be reasonably expected to regulate its partners, thus leaving them 

almost unregulated.86 As a result of the absence of the willpower to regulate, MOCs in Nigeria 

have become fitting of what Baron Thurlow (a former Lord Chancellor of Britain) said: 

“Corporations have neither bodies to be punished, nor souls to be condemned. They, therefore, 

do as they like”.87 

As is evident in the forgoing, the quality of life in Nigeria’s Niger Delta has dropped rapidly due 

to the negative impact occasioned by the poor environmental practices engaged in by the MOCs 

operating in Nigeria. Taking the view that human rights include the right to a decent 

environment,88 this thesis describes the strong link between the right to a healthy environment 

and core human rights like the right to life (which is guaranteed in nearly all domestic 

constitutions) such that the core human rights are largely unachievable in the absence of the right 

to a healthy environment.89  

In discussing other human rights, this thesis assesses the roles of government in repelling 

agitations with brute military force thereby occasioning the violation of other recognized human 

rights like the right to life, peaceful assembly, the dignity of the human person, personal liberty, 

freedom of expression and even fair hearing.90 As discussed below, one instance of violating the 

right to life in circumstances connected to the oil industry was the internationally reported 

experience of the Ogoni people and the story of the sad end of a prominent human rights 

                                                           
85 Ibironke T. Odumosu, supra note 83 at 877. 
86 Ifeanyi I. Onwuazombe, supra note 2 at 117. 
87Anita Ramasastry, “Corporate Complicity: From Nuremberg to Rangoon, An Examination of Forced Labor Cases 

and their Impact on the Liability of Multinational Corporations” online: (2002) 20:1 Berkeley J Int'l L. 4 at 91. 

<https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1208&context=bjil>.  
88 Acknowledging related controversy, Boyle framed this right as such in 2012 writing “the still controversial notion 

of a right to a decent environment.” Alan Boyle, “Human Rights and the Environment: Where Next?” (2012)  23:3 

European J of Intl L 613 at 616. 
89 This is just as the right to privacy can be held to be endangered by a high level of intolerable noise or air pollution. 

See Ibibia Lucky Worika supra note 30 at 25. See also UN Reports, supra note 75 at 5.  
90 Evaristus Oshionebo, supra note 53 at 14 - 15. 

https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1208&context=bjil
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advocate – Ken Saro-Wiwa – and other Ogoni leaders. For daring to protest in demand for better 

welfare from the government and the oil companies, the government subjected the Ogoni peoples 

to indiscriminate killings while Ken Saro-Wiwa and eight others were hanged, after being 

arrested and tried under suspicious circumstances for their role in organizing the protest.91 This 

thesis will now examine the various arrangements under which the Nigerian government 

participates in it oil and gas industry.  

1.4. Government Participation in Nigeria’s Oil and Gas Industry 

At inception, Nigeria’s oil and gas industry was dominated by foreign companies for two major 

reasons. First, the industry generally requires technical knowledge and expertise of the type 

usually possessed by these foreign companies. Second, the legal regime governing the industry at 

that time in Nigeria made the issuance of licenses the exclusive preserve of the Governor-

General and the capacity to receive such licenses the exclusive privilege of British subjects and 

companies.92 This practice continued until 1958 when the law was amended to allow for the 

participation of non-British subjects in Nigeria’s oil and gas industry.93 

After Nigeria experienced a military coup in 1966, the military government promulgated a 

decree in 1969 – the Petroleum Decree – to repeal the existing Mineral Oil Act.94 This new law 

vests ownership and control of oil resources in the government. Although this law has now been 

transformed into an Act following Nigeria’s return to civil rule, it is still the basis for regulating 

Nigeria’s oil and gas industry. 

When Nigeria joined OPEC in 1971, as part of the organization’s directive policy Nigeria 

established a national oil company95 and charged it with the responsibility of representing the 

government’s interest pertaining to the exploration, processing, merchandising, and 

                                                           
91 Z. A Elum, supra note 30 at 12882. 
92 Minerals Oil Ordinance, 1914 s 3; A.O.Y. Raji & T.S. Abejide, “The British Mining & Oil Regulations in 

Colonial Nigeria C. 1914-1960s: An Assessment” (2014) 2:10 Singaporean Journal of Business Economics, and 

Management Studies at 66. 
93 Minerals Oils (Amendment) Act, 1958 s 2; Jedrzej Georg Frynas, Oil in Nigeria: Conflict and Litigation between 

Oil Companies and Village Communities (Hamburg: Transaction Publishers, 2000) at 13. 
94 Petroleum Decree No 51, 1969. 
95 The corporation was named the Nigerian National Oil Corporation (NNOC) but it was later renamed the Nigerian 

National Petroleum Commission (NNPC).  
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transportation of petroleum products.96 Nigeria then proceeded to acquire equity holding in the 

companies operating in the industry.97 

The national oil company, the Nigerian National Oil Corporation (NNOC), in its formative years 

was quite ineffective and unable to satisfactorily discharge its duties. This required the Federal 

Ministry of Petroleum to regulate the NNOC’s activities following which a new national oil 

company – the Nigerian National Petroleum Corporation (NNPC) – was created in 1977 when 

the NNOC was merged with the Ministry of Petroleum.98 The establishment of the NNPC was 

followed by the abolition and substitution of the subsisting concession granted to international 

oil companies with the production sharing contract (PSC), service or risk contracts, and joint 

venture agreements (JV) respectively, and these regimes which are still in existence will now be 

examined briefly.99 This explanation of the scope and nature of the Nigerian government’s 

participation in Nigeria’s oil and gas industry is necessary to establish the basis for the possible 

conflict of interest that is identified in the comparison section of this thesis as one of the 

impediments to effective regulation that may help address human rights violation in Nigeria’s oil 

and gas industry. 

1.4.1. Joint Ventures  

As is typical of joint venture arrangements, the international oil corporations (the operators) the 

NNPC (the joint venture partner) and other investors jointly bear the operation’s financial 

implication with each party's liability and potential gains limited to the extent of its interest in the 

joint venture.100 This type of arrangement is usually governed by Joint Operating Agreements 

(JOA) and Memorandum of Understanding (MOU) which stipulates the administrative protocols 

between the parties. A high percentage of Nigeria’s oil production is governed by this regime101 
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and under it, the foreign oil companies usually designated as the operators are commonly 

charged with the responsibility of oil prospecting, construction, and maintenance of oil 

infrastructures like pipelines, and the development of oil fields.102 

This explanation is necessary to better explain Nigeria’s government’s participation in the oil 

and gas industry. One of the problems associated with this arrangement is the lack of funding. 

Most times, the NNPC is unable to meet its growing financial obligation due to the under 

allocation of funds in the country’s national budget.103 This results in the long delays of 

beneficial projects and the avoidable amassing of debt in the event that the operators decide to 

obtain bank loans to fund the expected government contribution to the joint venture.104 

1.4.2. Production Sharing Contract 

Production Sharing Contracts are becoming increasingly popular since they allow the 

government to retain ownership of the oil resources and share in the income from the output 

while the contractor bears the production-related expenses. Under this arrangement, the 

contractors only recoup their cost if oil is discovered in commercial quantity thereby putting the 

government at less risk. Under this scheme, production is shared into: Cost oil – which is used by 

the contractor to offset production cost; Equity oil – which is utilized by the contractor to 

guarantee a return on investment; Tax oil – which the contractors utilize to settle tax liabilities; 

and Profit oil – which is shared between the contractor and the government subject to the terms 

of the contract governing the operation.105 

This arrangement is popular with the governments of countries like Iran, Indonesia, Gabon, 

Malaysia, and India, and the Nigerian government is gradually favouring it because, unlike the 

Joint Venture, it does not require the state to commit scarce resources that could be utilized 

elsewhere.106 Again, this explanation is necessary to explain Nigeria’s government’s 

participation in the oil and gas industry. One of the advantages of this arrangement is that it 
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benefits the state and protects the contractors from political instability since no contribution is 

required from the state, hence unexpected political changes will not financially affect the 

execution and operation of the contract. Recently, the prospecting licenses and mining leases 

granted in respect of off-shore operations are subject to these terms.107 

Despite the plausibility of this scheme, it has been plagued by challenges. For example, the 

possibility of the contractor deliberately incurring outrageous expenses cannot be totally ruled 

out, the effect of which would be that the government would have to surrender much more of its 

accruable crude oil for the purpose of settling high cost.108 These dynamics frame the role and 

participation of the Nigerian government in the oil and gas industry in this country. 

1.4.3. Risk Service Contract 

The risk service contract involves an arrangement whereby the contractor bears all the financial 

cost and risk for the exploration, development, and production within a specific oil block for a 

duration spanning between 2 to 5 years, after which the expenses incurred and rights acquired are 

lost in the event that no discovery of oil is made.109 Under this scheme, the contractor pays all the 

bills including that for the exploration appraisals and development operations and if oil is 

discovered in commercial quantity during the life of the contract, the contractor is entitled to 

recoup the expenses incurred in addition to requital for the risk taken and remuneration for work 

done.110  

Aside from the entitlements that accrue following the discovery in commercial quantity, the 

contractor is not entitled to share in the oil, unless the contractor receives oil in place of 

payment.111 The contractor has the right of first refusal to purchase the produced oil,112 and the 

NNPC maintains the right to take over operations once commercial production is commenced.113 

                                                           
107 Taiwo Adebola Ogunleye, supra note 101 at 4. 
108 Sola Adepetun, “Production Sharing Contracts – the Nigerian Experience” (1995) 13:1 Journal of Energy 

National Resources 21 at 27.  
109 Yinka Omoregbe, “The Legal Framework for Production of Petroleum in Nigeria” (1987) 5:4 Journal of Energy 

Natural Resources Law, 273 at 281. 
110 Ibid. 
111 Ibid. 
112 Ibid. 
113 Olubayo Oluduro, supra note 98 at 46. 



20 
 

Presently, there are a few contractors operating under the terms of this type of arrangement and 

they include Nigerian Agip Exploration; Conoco – Phillips; Petrobras, and Oranto.114  

This arrangement was introduced because of the argument that it will generally develop the 

industry in Nigeria and aid technology transfer from the foreign oil companies to Nigerians. 

Sadly, the reverse has been the case as the Nigerian government has failed to put in place the 

necessary measures to assert control over the industry.115 As Olorunfemi notes, the country is 

still unable to manage its oil resources without external input and all the production parameters 

still rest in the hands of foreigners.116 Thus, equity interest does not automatically translate into 

actual control.117                                        

Notwithstanding the various schemes for the control and management of Nigeria’s oil industry, it 

is obvious that the existing level of management is abysmal with the various government 

institutions that have important monitoring functions, performing below expectations. For 

instance, the Department of Petroleum Resources (DPR) is notorious for gross underperformance 

of its oversight functions. This inadequacy has been attributed to many factors including 

insufficient competent manpower, duplicity, and overlapping functions among the various 

government agencies of control, as well as a lack of synergy among the government’s 

agencies.118 As noted by Ikelebe, these problems partly stem from the fact that the regulatory 

apparatus finds it difficult to regulate business ventures where the government is a major 

shareholder because these agencies lack the needed level of independence to do so.119 He also 

noted that the sheer size, perceived power, technical competence, and infrastructure of the oil 

companies clearly surpass that of the regulatory agencies thus affecting their performance.120 

Given the involvement of Nigeria’s government in joint venture operations, it will amount to a 

conflict of interest for it to attempt to regulate the industry effectively as it cannot be both partner 
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and regulator. This explains why its desire through its agencies is not necessarily the regulation 

of the industry to achieve international best practice but rather the continuous inflow of revenue 

from profits. Therefore, as this thesis has already noted, the government appears to be 

disinterested in performing its regulatory role but willing to deploy brute force to counter any 

form of opposition from the host communities and this partly explains the reasons for the human 

rights situation in Nigeria’s oil and gas industry. Hence, to achieve a positive development, the 

government must be willing to perform its regulatory role better as well as change the dynamic 

with host communities.121  

It is now necessary to discuss the categories of human rights that are often violated in Nigeria’s 

oil and gas industry which mainly include the right to a healthy environment, and other core 

human rights like the right to life, right to dignity of the person, and the right to health.     

1.5. Environmental Rights as Human Rights 

This thesis has identified the right to a healthy environment as the right that is most often impacted 

by exploration and production activities in the oil and gas industry. Since the issue of whether 

environmental rights constitute human rights remains a controversy,122 there is a need to discuss 

how environmental rights constitute human rights below.  

Previously, states wielded substantial powers in the oil and gas industry, hence, they alone 

shouldered the attendant human rights responsibilities, and this explains why human rights 

responsibilities within the industry are primarily targeted at the state. Over time, private actors 

developed sophistication within that industry and acquired economic prowess such that they too 

now wield wide economic powers. This has increasingly led to a situation whereby the state now 

has the private actors to contend with in the exercise of control over economic indices. This, 

however, is not without an attendant human right burden on the private actors and this explains why 

the United Nations has repeatedly urged all business entities to comply with human rights.123 This is 
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why instruments like the Guiding Principles in allocating responsibility for both state and private 

actors in business declared that corporations’ human rights obligation's “exist independently of 

states’ abilities and/or willingness to fulfill their own human right obligations [and] …over and 

above compliance with national laws and regulations.”124  

The environmental human rights category of human rights was unknown to the early international 

law instruments owing largely to the fact that most of them were conceived before the present era of 

industrialization that necessitated environmental rights protection. This explains why Rachel Carson 

opined that “if the Bill of Rights contains no guarantees that a citizen shall be secure against lethal 

poisons distributed either by private individuals or by public officials, it is surely only because our 

forefathers, despite their considerable wisdom and foresight, could conceive of no such problem.”125 

However, regarding the recognition of environmental rights as human rights in international law, 

much ground has been covered in recent years with many achievements recorded This section 

discusses these developments regarding the right to a healthy environment as seen in soft law, 

treaty, custom, general principles of law and in international law cases and decisions.  

Beginning with soft law, these include the globally applicable instruments that have environmental 

colorations that are soft in nature lacking in enforcement capacity.126 Soft laws are not without 

benefits, however, because where there are perceived lacunae in legal rules, soft laws have often 
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proved useful to fill the void as they can be more responsive than hard law. Soft law can be more 

attractive to states, since reaching agreement on such instruments can be easier, and statements or 

declarations can be more detailed and precise than binding treaties.  

For some states with domestic duality requirements like Nigeria, soft law may help them escape 

political difficulties associated with the domestic treaty-ratification process. Also, soft law 

instruments may be more flexible than formal treaties – easier to amend, supplement, or replace. 

Because of these attributes, soft law is particularly important in international law related to human 

rights and the environment. The 1992 Rio Declaration on Environment and Development is a good 

example of soft law; it is fairly detailed, was negotiated quickly, and was endorsed by a record 175 

nations at inception with repeated affirmations at various forums including the 1994 UN Conference 

on Population and Development where it was affirmed by 179 nations; the 1995 World Summit for 

Social Development where 186 nations affirmed it; and the 1996 Second Conference on Human 

Settlements where 175 nations affirmed it.127  

Ignatieff in support of the advantages of soft law writes that “rights are not just instruments of the 

law, they are expressions of our moral identity as a people.”128 Moral rights are not adequate and 

must be supplemented with enforceable legal rights to make them meaningful; a treaty covering 

similar ground to the Rio Declaration would likely have taken longer to negotiate, included fewer 

commitments, and attracted fewer parties.129 According to Lee, the repeated endorsements are 

indications of a widespread and consistent state practice capable of contributing positively to the 

creation of a right to a healthy environment as a principle of customary international law130 as well 

as an indication that soft law even though not binding is capable of metamorphosing into a binding 

customary international law.131 

Weil has expressed a divergent view concerning the benefits of soft laws. He opined that soft laws 

lacking enforcement capacities are mere repetitions that are not capable of being transmuted into 
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positive laws and as such “the accumulation of non-law or pre-law is no more sufficient to create 

law than is thrice of nothing to make something.”132  

The historical antecedent of the international recognition of environmental human rights is 

traceable to the recognition, by the UN General Assembly in 1968, that technological changes 

could threaten the fundamental rights of human beings133 and subsequent adoption of a 

Declaration on Progress and Development in the Social Arena in 1969 which probed the 

relationship between human rights and environmental protection.134 The right was further 

recognized in the Stockholm Declaration of 1972 when it declared that “man has a fundamental 

right to freedom, equality and adequate conditions of life in an environment of a quality that 

permits a life of dignity and well-being.”135 

In a similar vein, it has been noted that several of the United Nations’ treaty bodies serve as a 

reference point for environmental rights activists in the process of asserting the rights of victims. 

This is because the enjoyment of other human rights can largely be said to depend on the right to 

a clean/healthy environment.136 Recently, United Nations’ instruments, reports,137 and works of 

organs and agencies, such as the United Nations Economic and Social Council (ECOSOC) and 

the United Nations Human Rights Council; as well as authorities like the UN Environmental 

Program (UNEP)138 among others, establish the link between environmental protection and 
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human rights and recognize directly or indirectly the right to a clean and healthy environment, 

urging member states to strengthen the mechanism for actualizing the right.139 

Similarly, the Hague Declaration on the Environment140 stressed the duty to preserve the 

ecosystem and the need to live in dignity in a viable global environment,141 although it was 

signed by a small number of 24 countries whose representatives were present at the Hague.142 

Further, the Stockholm Declaration emphasized curtailing environmental pollution as well as 

providing developing countries with the necessary assistance to develop the required capacity to 

protect the environment from pollution.143 It affirmed the right to an “environment of a quality 

that permits a life of dignity and well-being.”144 

The provisions of some further international instruments have been interpreted to cover 

environmental human rights. For instance, the UN Charter has been interpreted to provide for the 

right to life which right is largely unachievable without access to a conducive environment.145 

Article 3 of the Universal Declaration of Human Rights (UDHR)146 and 6(1) of the International 

Covenant on Civil and Political Rights,147 seek to protect the right to life. This core human right 

to life has been interpreted to include the right to survival and this extends to freedom from 

indirect threats from ecological dangers.148 

Aside from soft laws, there are relevant international treaties. First is the International Covenant 

on Civil and Political Rights149 which has been ratified by 173 countries150 (and to which Nigeria 
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is a party).151 It provides for the right to life and survival as well as freedom from inhuman and 

degrading treatment.152 Another is the International Covenant on Economic Social and Cultural 

Rights (ICESCR)153 (to which Nigeria is also a party and which has also been ratified by 171 

countries)154 that provides for the right to the highest attainable standard of physical and mental 

health.155 Environmental human rights have also been interpreted to have health rights 

implications, the protection of which must be championed by the state156 through the 

enforcement of the right to a healthy environment.157 This is deducible from article 12(b) of the 

International Covenant on Economic, Social and Cultural Rights to the effect that the right to 

health is set in motion to include that necessary for the improvement of all aspects of the 

environment such that health can be attained.158   

There exist a few multilateral hard law instruments with environmental human rights provisions 

one of which is the Convention on the Rights of the Child, which, as part of measures to protect 

children’s right to a healthy environment, provides for “the provision of adequate nutritious 

foods and clean drinking water, taking into consideration the dangers and risks of environmental 

pollution.”159 It further provides that children’s education should include “the development of 

respect for the natural environment.”160 Another is the Geneva Convention which provides for 

the obligation to provide prisoners of war and internees with potable drinking water161 as well as 
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protect the environment from “widespread, long-term and severe damage.”162 It would be 

unrealistic and inconceivable if prisoners of war enjoyed greater rights than ordinary civilians, or 

if greater rights were applicable in times of war than peacetime.163 

Almost all continents have regional human rights treaties.164 Of all the various treaty instruments 

that apply to Nigeria, only the African Charter on Human and People’s Rights provides 

expressly for the human right to a clean environment. It provides that “all peoples shall have the 

right to a general satisfactory environment favorable to their development.”165 Other instruments 

that apply to Nigeria, as will be seen in this thesis, fail to expressly provide for environmental 

human rights and this is probably part of the reasons for the disparity in the level of compliance 

and international attention devoted to core rights like the right to life and freedom from slavery 

as opposed to environmental human rights. In a statement credited to Victor Hugo, it is not 

possible to block an idea whose time has come.166 This is probably why the human right to a 

healthy environment has now been recognized in other parts of the world through regional 

instruments. For instance, the San Salvador Protocol to the American Convention on Human 

Rights167expressly provides that168 everyone shall have the “right to live in a healthy 

environment and to have access to basic public services”169 and that “State Parties shall promote 

the protection, preservation, and improvement of the environment”.170  

In Europe, the Aarhus Convention171 which has been ratified by 44 European countries as well as 

by the European Union172 recognizes “that adequate protection of the environment is essential to 
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human well-being and the enjoyment of basic human rights, including the right to life itself” and 

that “every person has the right to live in an environment adequate to his or her health and well-

being, and the duty, both individually and in association with others, to protect and improve the 

environment for the benefit of present and future generations”.173 The Convention further 

provides that “in order to contribute to the protection of the right of every person of present and 

future generations to live in an environment adequate to his or her health and well-being, each 

Party shall guarantee the rights of … access to justice in environmental matters in accordance 

with the provisions of this Convention.”174 

In the Americas, the Inter- American Commission on Human Rights (IACHR) has intervened on 

many occasions where petitioners allege that environmental impacts have affected human rights. 

The body in its adjudication usually links core human rights, like the right to life, to 

environmental rights with an observation that “the realization of the right to life, and to physical 

security and integrity is necessarily related to, and in some ways dependent upon, one’s physical 

environment…conditions of severe environmental pollution, …are inconsistent with the right to 

be respected as human beings”.175 

Importantly, as discussed earlier in the context of soft law, environmental human rights can be 

said to have attained international law status by custom.176 This has been demonstrated through 

several instruments including the aforementioned Rio Declaration on Environment and 

Development 1992,177 given the general acceptance it received through majority adoption by 178 

countries.178 The instrument amongst other provisions entitles humans to a healthy and 

productive life with nature179 discourages development at the expense of future generations180 

and stresses the need for environmental protection to constitute an integral part of the 
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2012) at 130. 
173Aarhus Convention, supra note 171 at Preamble. 
174 Ibid at art 1. 
175 David Boyd, supra note 172 at 133-134. 
176 Malcolm N. Shaw, supra note 136 at 93 & 275. Here it was explained that customarily human rights laws do not 

lose their customary nature by virtue of being codified in international instruments.  
177Rio Declaration on Environment and Development, (1992) UN Doc A/CONF.151/26 ILM 874 [Rio Declaration]. 
178United Nations Department of Economic and Social Affairs, Review of the Implementation of the Rio Principles” 

UNDESA (2011) at 1 available at 

<https://sustainabledevelopment.un.org/content/documents/1127rioprinciples.pdf>.  
179 Rio Declaration, supra note 177 at art 1. 
180 Ibid at art 3.  

https://sustainabledevelopment.un.org/content/documents/1127rioprinciples.pdf


29 
 

developmental process.181 It grants priority to environmentally vulnerable countries182 and 

encourages the developed countries to be at the forefront of a global cooperation for protecting 

and restoring the environment.183 It encourages states to desist from environmentally unfriendly 

means of production184 as well as adopt the general participation of citizens in addressing 

environmental issues.185 States are urged to enact effective environmental laws186 touching on 

compensation to victims of environmental pollution187 as well as to conduct environmental 

impact assessment where necessary. 

Although there is some treatment of rights connected to a healthy environment in treaty law, as 

noted above, it is in customary international law that these rights have come to prominence. The 

United Nations Special Rapporteur, John H. Knox, in the 2018 Framework Principles on Human 

Rights and the Environment expressed the view that actual or emerging customary international 

law supports the content of the instrument which provides inter alia that “States should ensure a 

safe, clean, healthy, and sustainable environment in order to respect, protect and fulfill human 

rights;188 It provides further that “States should respect, protect, and fulfill human rights in order 

to ensure a safe, clean, healthy and sustainable environment” 189 thereby desisting from acts that 

cause environmental harm and guide against environmental harm from private business.190 The 

Special Rapporteur in the said document suggested that the norms contained therein are emerging 

if not fully formed custom and specifically opined further that 

The coherence of these interpretations, however, is strong evidence of the converging 

trends towards greater uniformity and certainty in the understanding of human rights 

obligations relating to the environment. These trends are further supported by State 

practice, including in international environmental instruments and before human rights 

bodies. As a result, the Special Rapporteur believes that States should accept the 

framework principles as a reflection of actual or emerging international human rights 
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law. He is confident that, at a bare minimum, States will see them as best practices that 

they should move to adopt as expeditiously as possible.191 

Highly relevant to this thesis and the particular situation of Nigeria’s oil-producing communities 

is the Framework Principles’ provision that States should outlaw acts that amount to 

discrimination against certain groups in the enjoyment of environmental rights192 and that rights 

advocacy groups should be afforded the opportunity to operate safely193 as well as that states 

provide stakeholders access to relevant information.194 It also requires states to always execute 

impact assessment as early as possible with a written report.195 The Framework Principles 

further require states to promote public participation that is open to all members of the public 

whose interests may likely be affected196 and to provide access to remedies for environmental 

human rights violations when they occur as well as cooperate with other states to protect 

environmental rights and the Indigenous peoples’ rights. 197 

Environmental rights have largely been classified into two categories which consist of the 

substantive environmental right to a healthy environment (including the enjoyment of an 

atmospheric condition that is free from contamination and pollution) and procedural 

environmental rights which mainly pertain to improving access to pertinent information, 

encouraging public participation in the environmental decision-making process as well as the 

provision of remedies for unavoidable violations. 198 As will be seen in the later chapters of this 

thesis, the main differences between the two countries that are identified and analyzed fall within 

the category of the procedural environmental human rights and their effect on substantive rights 

such as the right to life.    

The right to a healthy environment has also been accorded recognition under the general 

principles of law recognized by the civilized states. This is said to be so because of the 
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“sufficient” number of domestic constitutions that now parade the right. In numerical terms, 

around 155 of the 193 UN members, now have binding constitutional provisions for the right199 

and according to the United Nations, the experience of the countries that have adopted the 

constitutional right to the environment, the said adoption is of immense benefit in that it resulted 

improved the level of importance attached to the need for environmental protection thereby 

providing a platform for the enactment of stronger environmental laws.200  It was on this basis 

that it was recommended to the Human Rights Council that the right to the environment be 

recognized in a global instrument.201 

According to Malone and Pasternack “when a sufficient number of domestic constitutions 

recognize the same right, then the right can be considered a general principle of law.”202 

However, there is no golden rule or even rule of thumb as to what constitutes “a sufficient 

number” of nations although it has been argued that the right to live in a healthy environment 

constitutes a general principle of international law, based on a comparative assessment of 

domestic laws from around the world. This, buttressed by the fact that a majority of the UN 

membership has the right recognized in their national constitutions, is a strong indication that the 

right to a healthy environment is very close to becoming, if it is not already, a general principle 

of international law.203 There is unison in Africa and Latin America with near unison in Europe 

such that the right to a healthy environment can be said to have evolved in those regions from a 

normative concept to a legally enforceable human right.204 

Since this thesis will, in later chapters, make comparisons with Canada, it is necessary to state at 

this point that Canada does not recognize the right in its Constitution,205 and notwithstanding this 

constitutional non-recognition, the comparison between the two states is useful because its 

comparative scope is not limited to the issue of constitutional recognition only.   
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The disposition of some states to the right to a clean/healthy environment is also suggestive of its 

increasingly prominent human right status. For instance, Tunisia reported in relation to the 

International Covenant on Economic, Social and Cultural Rights (ICESCR) on measures taken 

to prevent environmental degradation particularly erosion.206 Again, following the 1995 

Chernobyl disaster, Ukraine reported to the UN Human Rights Committee in the context of the 

resulting environmental situation and the right to life.207 

In sum, the provisions for the right to a healthy environment in the national constitution of about 

100 states208, its presence in some regional human right instruments,209 and the general 

provisions of the Universal Declaration of Human Rights210 evinces traces of general acceptance 

of the right and the implication of this is the aforementioned inference of the attainment of 

customary international law.211 Hence this thesis concludes that the origin of the right to a 

clean/healthy environment flows from virtually all the sources identified in the Statute of the 

International Court of Justice, thus, it is binding on Nigeria and Canada as is discussed in 

Chapters 2 and 3.212  

However, unlike in about 177 other countries of the world spread across Africa, Europe, Asia, 

and America where environmental rights are constitutionally enforceable, the reverse is the case 
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in Nigeria.213 For instance, while countries such as Mali,214 Democratic Republic of Congo,215 

Republic of Malawi,216 Republic of Uganda, the Republic of South Africa,217 Costa Rica,218 

Chile,219 Portugal,220 Bulgaria,221 Philippines,222 and India223 all constitutionally recognize the 

enforceability of environmental right, it remains unenforceable in Nigeria’s Constitution as will 

be seen in Chapter 2 of this thesis.224 Further to a careful study of the recommendations of the 

UNEP report,225 the respect for environmental rights in Nigeria ought to be taken beyond mere 

constitutional recognition to the sphere of constitutionally backed justiciability, as this will bring 

about the much needed applicability to businesses such as the multinational corporations 

operating in Nigeria. 

Notwithstanding a lack of express mention of the right to environment in most international 

human rights instruments, the application of the human rights obligations of states under existing 

international human rights law is increasingly being extended through international judicial 

decisions to cover environmental rights. 226 Although the UN Human Rights Committee declined 

to exercise jurisdiction in the case of EHP v Canada227 owing to the applicants’ failure to 
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exhaust local remedies, the Committee nevertheless recognized that the applicant’s complaints 

about the storage of radioactive waste close to his residence raised legitimate environmental 

concerns and serious issues regarding the right to life. In the case of Maria Guerra v Italy, the 

European Commission on Human Rights found environmental pollution to be capable of 

adversely affecting individuals’ wellbeing as well as preventing them from enjoying substantive 

human rights like the right to privacy and family life.228 In a recent decision, the ICJ stressed the 

need for the alignment of economic development with the protection of the environment as well 

as the relationship between equitable and reasonable utilization of a shared resource and the 

balance between economic development and environmental protection.229 The point inherent in 

this is that in as much as a state retains the right to pursue economic development as a feature of 

sovereignty over its own natural resources and territory it cannot lawfully be exercised without 

regard for the detrimental impact on the environment or human rights.230 The right to the 

environment has become part of human rights due to the broad enforcement mechanism offered 

by the latter.231 This includes the opportunity of victims to appeal outside their national 

government to an international body.232 

In the case of Yanomami v. Brazil, the Inter–American Commission established a link between 

environmental quality and the conventional right to life in its holding that the government’s 

decision to bring in foreigners to build a highway through the petitioner’s territory with the 

implication of the foreigners infecting the local communities  with untreatable contagious 

diseases amounts to a threat to life, liberty, personal security, residence, movement, and right to 

preservation of health and wellbeing in contravention of the American Convention on Human 
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Rights.233 Similarly, the Commission has reiterated the fact that the realization of the right to life 

and physical security and integrity depend upon one’s physical environment.234   

In the Gabcikovo-Nagymaros Project Case, the ICJ decided that a certain quality of the 

environment is essential for the realization and enjoyment of virtually all other human rights and 

that the protection of the environment is vital as it is a sine qua non to the enjoyment of other 

human rights such as the right to health and right to life and that any case of damage whatsoever 

to the environment is capable of undermining all human rights provided for in the UDHR.235 As 

described by one commentator, “the right to life represents the most basic human rights doctrine, 

the essential and non-derogable prerequisite to the enjoyment of all other rights. Environmental 

problems that endanger life - directly or indirectly - implicate this core right.”236 This has also 

received some treatments in domestic courts. In holding that other human rights especially the 

right to life depends on the right to the environment, the Supreme Court of Costa Rica held that:  

life is only possible when it exists in solidarity with nature, which nourishes and sustains 

us… with regard to well-being. It constitutes a right that all citizens possess to live in an 

environment free from contamination. This is the basis of a just and productive society.237 

Intrinsically, there is a connection between human rights and the environment.238 For instance, 

the right to health cannot be enjoyed independently of a conducive environment and the right to 

own property is prone to violation through environmental pollution.239 Although most of the 

human rights laws do not specifically provide for a right to a safe and healthy environment, it is 

worthy of note that the United Nations human rights treaty bodies do recognize the intrinsic link 

                                                           
233 Brazil (1985) INTER-AM.CH.R, 24, Annual Report of the Inter-American Court of Human Rights, 1985, 

OEA/Ser.L/V/II.66, doc. 10, rev. 1; See also Rayner v. United Kingdom (1986), 47 DR 5 at 14; Okyay & Others v. 

Turkey, No 36220/97, (2005) ECHR 1 at 3. 
234 Dinah Shelton, The Environmental Jurisprudence of International Human Rights Tribunals in Romina Picolotti 

& Jorge Taillant, supra note 136, 1 at 20; Alexandre Kiss, The Right to a Conservative Environment, in Romina 

Picolotti & Jorge Taillant supra note 136, 31 & 32. 
235 Gabcikovo –Nagymaros Project Case (Hungary v Slovakia) (1977) 88 at 91 – 92. See also Engobo Emeseh, 

supra note 139, 66 at 73. 
236 Neil Popovic, “In Pursuit of Environmental Human Rights: Commentary on the Draft Declaration of Principles 

on Human Rights and the Environment” (1996) 27: 487 Columbia Human Rights Law Review at 515. 
237 Adriana Fabara Aguilar “Enforcing the Right to a Healthy Environment in Latin America” (1994) 3:4 Rev of 

European Community and Intl Environmental Law at 216.  
238 This assertion has been confirmed by the United Nations Human Rights Office of the High Commission. UN 

Human Rights Office of the High Commissioner, “What are Human Rights”, online:  

https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/AboutHRandEnvironment.aspx.  
239 Romina Picoloti, “Agenda 21 and Human Rights: The Rights to Participate” in Romina Picolotti & Jorge Taillant 

supra note 231, 47 at 49.  

https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/AboutHRandEnvironment.aspx


36 
 

between the environment and the realization of basic human rights, such as the right to life, 

health, food, water, and housing.240 According to Steiger, the ultimate end of environmental 

human rights is the protection of human health and life, the natural environment, as well as the 

creation of a duty to preserve the global environment for the present and future generations’ 

advantage, and these ends are achievable through the establishment of a right to a safe, healthy, 

and ecologically balanced environment.241 

Although this thesis acknowledges the existence of counter arguments that posit that 

environmental rights do not constitute human rights, it has been argued that such views are 

irrelevant and dangerous.242 This is because, according to Sohn, if the right to the environment is 

not soon recognized as a core human right, in the nearest future there will neither be any other 

human rights to enjoy nor human beings to confer rights upon as the planet earth would become 

uninhabitable.243 Sohn’s position is buttressed by the United Nations’ affirmation that humans 

are part of nature, human rights are interrelated with the environment in which we live, and 

environmental harm negatively affects the enjoyment of human rights. This explains why David 

Sive wrote that environmental rights are crucial to making life worth living.244 

On the lapses in the implementation of environmental human right laws, it has been argued that 

this is due to a lack of enforcement capacity as: 

…there is not a body of international conventions and agreement nor a set of agencies 

monitoring the implementation of corporate health, safety, environmental and workers 

standards… there are no administrative judges who rule and fine for violation of 

international standards. (Nor are there) inspectors appointed internationally to visit 

operating plants in developing countries.245  
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However, it is worthy of note that enforcement exists at the regional level. In the Americas, the 

Inter-American Commission on Human Rights (IACHR) and the Inter-American Court of Human 

Rights exist for enforcement purposes,246 whereas the European Court of Human Rights 

(ECHR)247 and the African Commission on Human and People’s Rights248 perform the same role 

in Europe and Africa respectively,249 while the UN Human Right Committee does the same thing 

at the UN level.250 

As referenced above, to further promote the implementation of human rights obligations 

regarding the enjoyment of a safe, clean, and healthy environment, the United Nations through 

the Special Rapporteur recently developed the Framework Principles on Human Rights and the 

Environment.251 In an analysis of the framework, it was specifically mentioned that it did not 

create any new obligations notwithstanding that it provides for States’ obligations regarding the 

provision of a safe, clean, and healthy environment.252 This is a further confirmation of the view 

that environmental human rights are innate and they are necessary for the realization of the other 

core human rights.253 Hence, the Special Rapporteur urged States, interested international 

organizations, and affected civil societies to publicize the framework principles and implement 

them in their own activities.254  

Furthermore, in a 2016 report completed by the then United Nations Special Rapporteur on 

human rights and the environment, the Special Rapporteur concluded that compliance with 

human rights obligations protects everyone that is affected by climate change in addition to 
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promoting policy coherence, legitimacy, and sustainable outcomes.255 In another report 

completed by the Special Rapporteur on the implication for human rights of the environmentally 

sound management and disposal of hazardous substances and waste,256 it was noted that 

environmental pollution poses’ grave threat to the right to life257 and it was again recommended 

that the global community should adopt an international instrument to curtail toxic exposures. 

States were specifically admonished to develop mechanisms to prevent toxic exposures as well 

as to compel businesses to include pollution from toxic substances in their human rights due 

diligence.258 

This section has examined the concept of the right to a healthy environment, which is the right 

most often violated in Nigeria’s oil and gas industry. Since the concept of human rights entails 

guaranteed sustenance of the people’s general wellbeing as well as the protection of their means 

of livelihood, there is no doubt that a continuous substantive threat to the environmental essence 

and component of that livelihood and wellbeing amounts to a violation of their human rights. 

This chapter now turns to other major human rights affected by environmental degradation to 

point out the roles of various stakeholders. 

1.6. The Right to Life  

The right to life is renowned for its fundamental nature; there is a high level of general 

acceptance and guarantee by almost all the relevant domestic and international human rights 

instruments that apply to Nigeria.259 The sphere of this human right traverses mere protection 
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from termination, and as recognized by many domestic260 and international courts, 261 it extends 

to any activity that endangers life.  

Nigeria’s oil and gas industry has witnessed many instances of the violation of the right to life. 

One such documented instance is the Umuehem Massacre of 1990 which occurred when Shell 

requested and utilized the services of security agents to subdue a “peaceful” protest near Shell’s 

flow station in Port Harcourt, Rivers State.262 The unit was deployed and the security operation 

that followed resulted in 80 deaths and wanton destruction of property.263 An investigation panel 

was later set up to examine the remote causes of the incident and it was found that the police unit 

involved had been reckless in the execution of their duties.264 

Another incident happened in 1993. In the buildup to the events leading to the crisis, Ken Saro-

Wiwa alongside other prominent local residents formed the Movement for the Survival of Ogoni 

People (MOSOP) in 1993 intending to deploy it as a platform for agitating for improved welfare 

in the Niger Delta. In January 1993, MOSOP staged a mass peaceful protest which drew global 

attention to the explorative practices of Shell.265 This caused some form of tension which was 

escalated by the subsequent murder of some traditional chiefs who were perceived to have 

compromised the position of the community.266   

Saro-Wiwa, who was outside Ogoni land on the day of the murders was arrested and charged 

with inciting the murders alongside the leaders of MOSOP. They were brought before a specially 

constituted tribunal and subjected to a secret trial which was publicly perceived as unfair.267 

They were subsequently convicted and sentenced to death. Although this action of government 
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raised local and international outrage, they were nevertheless executed by the government on 

November 10, 1995.268 

One would have thought that these violations of the right to life would end with the return to 

civil rule. This was however not the case as another incident occurred in a local community in 

Bayelsa in November 1999.269 Some violent protesters had murdered some security agents in the 

buildup to that unfortunate incident. Rather than bringing the perpetrators to book, the President 

ordered a military invasion of the community. This led to the loss of about 2000 lives without 

any reasonable explanation from the government thereby drawing public outcry and international 

condemnation.270 

A similar incident happened under another civilian President in Gbaramatu271 on May 13, 2009, 

when the President ordered the military to invade the community in search of people who 

supposedly previously murdered 18 military officers. The attendant military operation, according 

to local communities, left over 2000 people dead including the elderly, women, and children.272  

Many other incidents indicating the government’s and the oil companies’ complicity in the 

violation of the right to life have been documented. For instance, a leaked document from May 

1994 revealed that oil companies mostly funded the notorious Rivers State Internal Security Task 

Force in exchange for their deployment to suppress agitations and protests.273 The ruthlessness of 

the outfit was confirmed in a comment made by the commander when he said that brute military 

force was required to ensure that normalcy returned to Shell’s operational base.274  
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Overall, this section concludes that the right to life is a component of environmental human 

rights as the enjoyment of the former largely depends on the availability of the latter and this 

makes the discussion of the right to life particularly relevant to the part of this thesis that 

discusses the human rights that are likely to be impacted by the oil and gas industry. 

1.7.    The Rights to Health and Food 

The right to health belongs in the category of rights often referred to as the second generation 

rights which are better described in the context of economic, social, and cultural rights. This right 

has been recognized as fundamental by multiple domestic and international legal instruments,275 

and it is one of those rights that the government directly violates by failing to regulate the 

activities of stakeholders in the oil industry. 

Researchers have demonstrated that a nexus exists between exposure to oil compounds and 

health challenges.276 This exposure sometimes occurs through physical contact with oil, inhaling 

air contaminated by gas flaring, as well as through ingesting contaminated food,277 and the 

“common symptoms” include respiratory and skin-related problems. This is an indication that 

while the benefits of oil exploration accrue to the government the problems are left to the 

inhabitants of the region. This is undesirable and stakeholders must resist the urge to continue 

explorative practices that are destructive.278 

Another category of human rights that is intertwined with the right to life is the right to food. The 

right to food is important because it seems to be the underlying basis of the right to life and 

without it, the right to life is not achievable.279 This right to food has been recognized as 
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important by many legal instruments280 and according to CESR in its General Comment 12, this 

right is satisfied when access to good food is guaranteed at all times.281  

The importance of satisfying the right to food becomes obvious since residents of Nigeria’s oil-

producing communities were predominantly farmers and fishermen before the discovery of 

oil.282 The large extent of the degradation which includes land and water has been recognized by 

the African Commission in the case of the Social and Economic Rights Action Center / Centre 

for Economic and Social Rights v. Nigeria which will be discussed in Chapter 2.283  

1.8.  Right to Dignity of Human Person 

This is another category of rights that is globally recognized as innate in every human and it has 

also been recognized by a variety of domestic and international instruments like the UDHR 

which provides in article 1 that every person is born free and equal in dignity and rights284 as 

well as the Constitution of the Federal Republic of Nigeria which provides in section 34(1) and 

17(2)(b) that no one shall be subjected to torture, degrading or inhuman treatment. The ICCPR in 

article 7 also prohibits any form of inhuman and degrading treatment.285 The Protocol to the 

African Charter on Human and Peoples Rights on the Rights of Women in Africa286 also provides 

for the right to dignity with peculiarity to women in its article 3 and 4. 

In Nigeria, instances where this right has been violated include when government security agents 

conduct military operations against perceived protesters in oil communities sometimes torturing 

and raping the women. This reportedly happened during the earlier mentioned Odi massacre and 
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during many other incidents one of which happened in Ugborodo community during an 

operation to quell protests against the failure of Chevron to honor an agreement with the local 

residents in February 2002.287 Aside from contravening the various instruments earlier 

mentioned, rape amounts to a violation of Nigeria’s Criminal Code,288 yet it is common during 

military operations in Nigeria and it now seems to be a viable tool in the hand of the military to 

quench uprisings and protest. Notwithstanding reports of these violations in the media, the 

victims are yet to be compensated and the perpetrators are identified and punished. 

1.9. Approach to Comparative Analysis  

Since this thesis will compare the Nigerian and Canadian systems, it is necessary to consider the 

nature and characteristics of comparative analysis. Comparative analysis refers to the study, 

comparison, and analysis of two or more systems or ideas.289 It involves conducting 

investigations to analyze possible similarities and contrast that are identifiable or common to two 

or more subject matters.290 This process allows researchers to classify the relationship between 

two or more systems or subject matters upon examining the circumstances, characteristics, and 

features to which they are exposed.291   

In research conducted at Brandon University, two major types of comparative research methods 

were identified.292 They include the individualizing method which compares few limited cases to 

determine their peculiarities; and the variation finding comparison which identifies the 

differences in the characteristics of a subject matter by studying the prevalent systematic 

differences.293 This thesis will utilize these two methods by contrasting the features of the 

systems prevalent in both countries and then analyzing the identifiable differences based on 

which recommendations will be made. 
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The concept of comparative analysis particularly suits this thesis since it will compare selected 

jurisdictions to identify various ways through which respect for, and compliance with human 

rights is promoted and sustained.294 This is particularly necessary owing to the perception that 

comparative analysis allows for a possible balance of ideas295 between different countries to 

examine and determine the best applicable human rights regime.296  

Three basic purposes of comparative analysis have been identified. These are: “contextual 

description” which affords researchers the opportunity to engage in a novel study of past 

antecedents and events in countries;297 “classification” which seeks to provide researchers with 

the platform to “organize empirical evidence”;298 and “prediction” which affords researchers the 

platform to anticipate likely future results in other countries based on established antecedents.299 

Out of this, classification and prediction purposes have been determined as the most 

important.300 This will be reflected in the concluding part of this thesis which will show 

differences between the two jurisdictions being compared, as well as the possible results of the 

implementation of applicable recommendations.      

Regarding the method of juxtaposition to be adopted, it has been argued that this largely 

“depends”301 on the most important “tradeoff between the level of abstraction and the scope of 

countries”302 being studied. This is particularly suited for this thesis because there are many 

human rights laws in Nigeria as well as many international instruments that Nigeria has 

subscribed to, but as opposed to Canada, massive rights violations persist in Nigeria. This lacuna 

between rights as proclaimed and rights in practice is available for comparison to identify and 

determine the responsible factors. It is worthy of note that the gathering of information on human 

rights compliance from other countries will most likely assist to develop the basis for human 

rights policy and advocacy in countries like Nigeria.303  
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When the countries to be compared are, as in the case of this thesis, few, the methods to be 

utilized have been categorized into the most similar system design and the most different system 

design; the former seeks to compare systems that share common features, with the aim of 

downplaying some and promoting others, while the latter compares countries sharing limited 

common features.304 This thesis will utilize both methods and it is in a bid to do this that this 

thesis acknowledges that the two jurisdictions to be compared have different systems but also 

share limited common features; hence the comparative analysis to be done will be limited to the 

legal and institutional framework for regulation and compliance with a single topical issue 

(human rights in the context of oil and gas) between two countries. This will allow this thesis to 

identify possible differences between both jurisdictions as well as the opportunity to make 

applicable recommendations. 

1.10.  Conclusion 

This chapter has introduced the categories of human rights relevant to the oil and gas industry in 

Nigeria and it has also discussed incidents of human rights violations in Nigeria’s oil and gas 

industry. From the foregoing analysis, it is clear that environmental rights are human rights and 

that the enjoyment of other human rights can be largely dependent on environmental rights. The 

chapter also discussed the interplay between procedural and substantive environmental rights as 

procedural rights such as access to information, participation in decision-making, and access to 

remedies are not isolated from substantive environmental rights like the right to clean air and 

water.  

This chapter has also remarked that that human rights ought to be respected (and enjoyed) by 

everybody and that this is not yet the case in Nigeria. In order to proffer workable solutions, this 

thesis will discuss the legal framework for the protection of human rights in Nigeria’s oil and gas 

industry in the next chapter. This is in preparation for the comparative analysis in the concluding 

chapter of this thesis.  
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Chapter 2: 

Legal and Institutional Framework for Human Rights 

Protection in Nigeria’s oil and Gas Industry 

2.1. Introduction 

This chapter discusses the existing legal and institutional regulatory regime for the protection of 

human rights in Nigeria’s oil and gas industry. The chapter will be divided into sections that 

discuss the Constitution, relevant Nigerian domestic laws, international human rights laws that 

apply to Nigeria, and institutions that are of interest in the protection of human rights in 

Nigeria’s oil and gas industry.  

This chapter’s analysis is necessary since the purpose of this thesis is to identify lessons that 

Nigeria can learn from the Canadian human rights system. Hence, in the course of the review, 

this thesis will identify the challenges that are responsible for the inadequacies plaguing the legal 

and institutional human rights regime in Nigeria’s oil and gas industry. This is done with a view 

to suggesting possible solutions in the concluding chapter of the thesis, based on comparative 

analysis. However, before undertaking the intended analysis in this chapter, it is necessary to 

mention that Nigeria has also implemented community development agreements305 which are 

similar to the arrangements obtainable under the investment benefit agreement which will be 

discussed in the Canadian context in chapter 3.  

2.2. Legal Framework for Protecting Human Rights in the 

Nigerian Oil and Gas Industry 

Nigeria has multiple laws with varying degrees of control over its oil and gas industry, all of 

which constitute part of the legal framework for human rights regulations within the industry and 

it is this set of laws that this thesis shall now proceed to examine beginning with the constitution. 
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2.2.1. Constitution of the Federal Republic of Nigeria, 1999 (As amended) 

The Constitution has been described as where societies establish the values that are to guide 

political and social discourse for generations to come.306 It is also where those values are 

protected by incorporating them as constitutional obligations or rights.307 It is the set of 

fundamentals that together describe the organizational framework of the state and the nature, the 

scope of, and the limitations on the exercise of state authority.308 

Nigeria’s Constitution is the most important domestic instrument examined in this section309 

because it outlines the duties and obligations of every level of government as well as the rights of 

individual citizens. It maintains a fundamental status because it is the instrument that confers 

validity on any other law in operation in Nigeria. It is the source from which other domestic laws 

examined in this thesis draw their validity and any law that is inconsistent with it in any of its 

provisions is void to the extent of its invalidity.310  

The Constitution indirectly supports the argument that the federal government has the primary 

responsibility for protecting human rights in the oil and gas industry in Nigeria because the 

Constitution vests the ownership and regulatory control of oil and gas resources and minerals are 

exclusively vested in the federal government.311 Since the human rights violations identified 

within the industry are tied to the industry’s operations, it is only natural that the responsibility to 

protect the said human rights should rest with the regulator and resource controller. Aside from 

entrusting the federal government with ownership and control over natural resources, thus 

charging it with human rights responsibility whenever the exploration of these natural minerals 

impacts human rights, the Constitution also includes human rights provisions in its chapter IV.  

One of the rights that the Constitution guarantees in its chapter IV, but which is often violated by 

stakeholders in the course of business in Nigeria’s oil and gas industry is the right to life. 

Consistent with the literature discussed in Chapter 1, the right to a healthy environment is closely 

related to the right to life and a violation of the former can entail a deprivation of the latter. The 
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Constitution clearly states that “no one shall be deprived intentionally of his life”.312 Hence it can 

be said that the environmental situation in Nigeria’s oil-producing communities which is largely 

intentional, is a violation of Nigeria’s constitutional guarantee of the human right to life. 

The Constitution also provides for a right to respect for the dignity of persons. This particularly 

extends to prohibiting torture and inhuman or degrading treatment. Based on the analysis of the 

prevalent situation in Nigeria’s oil and gas industry contained in Chapter 1, it is obvious that the 

activities of the stakeholders in Nigeria’s oil and gas industry greatly impact this right 

negatively.  

The Constitution further provides for freedom of expression313 as well as the right to assemble 

freely.314 Again, based on the Chapter 1 analysis of the situation in Nigeria’s oil-bearing 

communities, especially with Saro-Wiwa’s case in mind, it is obvious that these rights are also 

observed in breach in Nigeria’s oil industry. 

Further, the Constitution in its Chapter II provides for directional principles that should form the 

main objective of all levels of governments. The Constitution in this chapter states that 

“governmental actions shall be humane, and exploitation of human or natural resources in any 

form whatsoever for reasons other than the good of the community, shall be prevented.”315 It also 

provides that “the government shall protect and improve the environment and safeguard the 

water, air and land, forest and wildlife of Nigeria.”316 

Though the provisions of Chapter II set out the primary needs of the citizenry and the duty of the 

government to actualize them, one major disadvantage of this chapter is that it is not enforceable 

in court. Thus, its provisions constitute a reference guide rather than obligations of government 

that they are meant to be317 and the people whose rights are supposed to be protected are 

rendered vulnerable to violations.318 It is obvious from the prevalent situation that was explained 

in chapter 1 that the government has not been alive to its duties regarding the human rights of the 

                                                           
312 Ibid at s 33(1). 
313 Ibid at s 39(1). 
314 Ibid at s 40. 
315 Ibid at s 17(2). 
316 Ibid at s 20. 
317 Ibid at s  6(6)(c); Damilola S. Olawuyi, supra note 211 at 8.5 
318 Samson Imasogie Omofonmwan & Lucky Osaretin Odia, “Oil Exploration and Conflict in the Niger-Delta 

Region of Nigeria” (2009) 26:1 J. Hum Ecol at 25. 



49 
 

people living in oil-producing communities.319 The lack of ability to enforce the provisions of 

Chapter II deprives the affected peoples the ability to hold the government accountable for 

failure to comply with the necessary social order contained in the directive principles. 

This notwithstanding, it is necessary to note that some of the rights contained in Chapter II of the 

Constitution are contained in some other instruments by which they may be enforceable in 

Nigeria. One important legal instrument in this category is the African Charter on Human and 

People’s Rights which will be discussed later in this chapter.320  

2.2.2. The Petroleum Act 

The Petroleum Act, the first Nigerian postcolonial law on the regulation of the oil and gas 

industry, is one of the most important pieces of legislation relevant to the protection of human 

rights in Nigeria today.321 It is reputed for centralizing the management of oil resources in 

Nigeria by vesting the ownership and control of oil minerals and resources in Nigeria’s territory 

in the federal government.322 It demands oil license holders to adopt precautionary methods 

aimed at preventing pollution or contamination of water bodies as well to take prompt steps to 

control pollution if any.323 Notwithstanding, the instrument (and the regulations made under it  -

as will be seen in the next paragraphs) makes no direct absolute provision for punishment of 

violators hence it does not strongly protect human rights within the industry that it seeks to 

regulate. Since this Act is the main instrument that regulates the oil and gas industry in Nigeria, 

it will be the most appropriate platform for the statutory provisions that seek to protect and 

enforce human rights that are impacted within the industry.   

In section 9, the Act empowers the Minister of Petroleum Resources to make subsidiary 

regulations on matters relating to the prevention of pollution of water bodies.324 In exercise of 
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this power, the Minister’s office enacted the Petroleum (Drilling and Production) Regulations325  

and the Petroleum Refining Regulations 1974.326  Under the Petroleum (Drilling and 

Production) Regulations, oil corporations operating in Nigeria are required to inter alia: 

adopt all practicable precautions including the provision of up to date equipment 

approved by the Director of Petroleum Resources, to prevent the pollution of inland 

waters, rivers, watercourses, the territorial waters of Nigeria or the high seas by oil, mud 

or other fluids or substances which might contaminate the water, banks or shoreline or 

which might cause harm or destruction to freshwater or marine life and where any such 

pollution occurs or has occurred, shall take prompt steps to control and if possible, end 

it.327 

 

Further, licensees (including MOCs) are required to perform their operations in a manner 

compliant with “good oilfield practice” to forestall the escape of oil into any water and limit 

property damage.328 Licensees are also required to ensure their equipment is always kept in a 

state of repair.329 It requires oil corporations to appropriately decommission their exploration 

facility when no longer in use as well as restore damaged land as much as possible.330 It also 

prohibits abandoning oil wells except with the approval of the Minister, in which case the 

affected well must be effectively plugged.331  

The regulations prescribe the payment of compensation by operators conducting their operations 

in an unreasonable manner capable of interfering with the fishing rights of the local 

communities.332 They ought, however, to furthermore provide for payment of compensation for 

interferences whether such interference is reasonable or not since there is no standard for 

determining reasonableness and the scope of their application ought to be expanded beyond just 

fishing since fishing is not the only economic activity that may be affected.333 Also, every 

injured person should be entitled to receive compensation irrespective of whether the operations 

leading to the injury were reasonable or not. Considering that economic injuries sometimes take 

time to manifest, thus making it hard to prove causation, this piece of subsidiary legislation fails 
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to prescribe effective and adequate sanctions for violations. It provides no substantial basis for 

protecting human rights within the industry that it seeks to regulate.  

On the other hand, the Petroleum Refining Regulations require corporations to adopt necessary 

precautions to guide against environmental pollution and to take remedial steps in the event of 

any unforeseen situation.334 The regulations specifically require the management of refineries to 

take precautionary steps to avoid environmental contamination in the event of an unavoidable 

explosion and provide that refineries shall use up to date equipment as directed by the 

Department of Petroleum Resources (DPR). Since there is no evidence of an up to date 

requirement from the DPR regarding equipment, and there is also no specific meaning attached 

to “practicable precautions”, this subsidiary legislation is largely advisory and not effective to 

protect human rights within the industry that it seeks to regulate.335   

Based on the foregoing, it is necessary to add that the regulatory laws being reviewed in this 

section are those that regulate activities that affect the environment, hence this review and 

analysis is necessary to determine the level of support of the said laws for human rights since as 

discussed in chapter 1, environmental rights are human rights. 

2.2.3. Oil Pipelines Act 

The Oil Pipelines Act336 was enacted “to make provision for licenses to be granted for the 

establishment and maintenance of pipelines incidental and supplemental to oil fields and oil 

mining and purposes ancillary to such pipelines”.337 The provision of the law that is most 

relevant to the discussion on human rights in the oil and gas industry is contained in section 

17(4) which stipulates that licenses granted under the Act shall be subject to regulations 

governing public safety and the prevention of pollution of the environment.  
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The law also provides that the duration of the oil pipeline license shall not be more than 20 

years.338 This is not unconnected with the fact that the pipes get fatigued and become vulnerable 

to failure with age and usage, hence the need to reappraise them periodically. The Act further 

confers a right of action and an entitlement to compensation on victims of environmental 

degradation resulting from pipeline failures.339 This is necessary to curb the incessant oil spills 

resulting from pipeline failures. 

Notwithstanding that the Act imposes strict liability on license holders in the event of damage 

arising out of a pipeline’s failure, the Act has been largely ineffective mainly because of the 

defense of sabotage340 that the oil companies find handy and under-utilization by victims.341 

Since the act of sabotage is usually caused by unidentified third parties, the government should 

not make laws that provide oil companies with an avenue to avoid compensating victims of 

environmental rights violations resulting from spills.342 

2.2.4. The Associated Gas Re-Injection Act343 

Based on the analysis of the prevalent human rights situation in Nigeria’s oil and gas industry in 

Chapter 1, it is obvious that gas flaring is a contributory factor to environmental human rights 

violations and this is partly what the Associated Gas Reinjection Act was enacted to mitigate. 

Gas flaring became prevalent in Nigeria with the discovery of oil. The Associated Gas 

Reinjection Act was originally enacted to end gas flaring on January 1, 1980. The major purpose 

of the law includes compelling MOCs operating in Nigeria to submit their action plan timetable 

for the eventual implementation of gas re-injection, 344 failing which the Minister is empowered 

to take actions against the concerned company by relieving it of the ownership of the 

concessions which have already been granted to it or the Minister may seize the company’s 

entitlements and utilize it for defraying the cost of executing the necessary reinjection scheme.345 

Regrettably, by the initial set deadline, it became obvious that none of the companies operating 
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in Nigeria’s oil and gas industry were ready to comply with the Act and the relevant Minister had 

not put any measure in place to enforce compliance.346 The October 1, 1980 deadline for the 

articulation and submission of plans by MOCs to engage in gas re-injection and utilization of 

associated gas produced in Nigeria was not met347 and it had to be extended several times.  

Rather than insist on compliance, the Minister sided with the oil companies, and under section 3 

of the Act, decided to make the Associated Gas Re-Injection (Continued Flaring of Gas) 

Regulations of 1984 which was a regime of exemptions to the ban on flaring.348 The reason 

attributed to this action of the Minister was that the strict enforcement of the substantive Act 

could hinder oil production and thereby adversely affect the economy349 and this was not 

unconnected with the fact that the NNPC being a majority shareholder in all the ventures (as 

mentioned in Chapter 1) would have to pay its share of the cost of reinjection which would 

amount to huge sums. 

As shown above, the major drawback of the Act is that it grants discretion to the Minister to 

continuously permit gas flaring if he believes gas reinjection is not practicable in a particular oil 

field albeit with the imposition of a token fine.350 The discretion is usually exercised in favor of 

the MOCs thereby putting economic considerations ahead of the human rights of the citizens.351 

This led to a situation whereby it is cheaper and economical for oil companies to flare gas and 

pay fines than to put facilities in place to stop the flaring,352 the effect of which is that over 75% 

of the total gas production in Nigeria is flared with about 95% of same constituted by associated 

gas which is a by-product of crude oil refining process.353  

Sadly, despite over three decades of the existence of this Act, gas flaring is yet to end in 

Nigeria.354 Although the government tried to get the companies to act by introducing an 
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amendment to both the Act and the regulation,355 it only constituted another domestic instrument 

that did not protect human rights.356 For a policy shift towards human rights compliance to be 

achieved, this law ought to be revised to increase fines for flaring as well as provide actual 

punishment for infringement and restrict the Ministerial power to grant special permission.  

2.2.5   The Environmental Impact Assessment Act 

Another important legislation that seeks to protect environmental rights in Nigeria is the 

Environmental Impact Assessment Act. Chief among its provisions is that “the public or private 

sector of the economy shall not undertake or embark on projects or activities without prior 

consideration, at an early stage, of their environmental effects”.357 In addition, it holds that 

“where the extent, nature or location of a proposed project or activity is such that it is likely to 

significantly affect the environment, its environmental impact assessment shall be undertaken in 

accordance with the provisions of …[the law]”.358 

In a bid to ensure that oil corporations are environmentally friendly in their practices, the 

Environmental Impact Assessment Act provides that an assessment report shall contain “an 

assessment of the likely or potential environmental impacts of the proposed activity and the 

alternatives, including the direct or indirect cumulative, short-term and long-term effects”.359 It 

also provides for “identification and description of measures available to mitigate adverse 

environmental impacts of proposed activity and assessment of those measures”360 with specific 

reference to the oil and gas industry.361 It further provides that, the Federal Environmental 

Protection Agency (FEPA) (later replaced with the National Environmental Safety and 

Regulation Enforcement Agency [NESREA])362 reserves the right to disapprove any project that 

in its opinion is “likely to cause significant adverse environmental effects that cannot be 
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mitigated and cannot be justified in the circumstances”.363 More importantly, it provides for 

punishment for environmental violation in that: 

Any person who fails to comply with the provisions of this Decree shall be guilty of an 

offense under this Decree and on conviction in the case of an individual to N100,000 fine 

or to five years imprisonment and in the case of a firm or corporation to a fine of not less 

than N50,000 and not more than N 1,000,000364 

 

One improvement in Nigeria’s environmental regulatory regime that the Act introduced is that it 

allows for public input into the decision making process of FEPA (later replaced with NESREA) 

by providing that “prior to the deadline set out in the notice published by the Agency, any person 

may file comments with the Agency relating to the conclusions and recommendations of the 

mandatory study report”.365 This is so even if the government is the main sponsor of the 

project.366 Hence, public concerns, criticisms, and comments are entertained about oil and gas 

projects that are likely to affect the environment adversely. 

Notwithstanding the robust provisions of this Act targeted at ensuring that oil corporations 

respect environmental human rights, the Act negates its own effort by providing that the 

requirement for impact assessment can be dispensed with if “in the opinion of the Agency the 

project is in the list of projects which the President, Commander-in-Chief of the Armed Forces or 

the Council is of the opinion that the environmental effect of the project is likely to be 

minimal.”367 In a country with serious concerns regarding corruption and abuse of office by 

government officers,368 this exemption is worrisome369 because large corporations with political 

connection and influence may easily prevail on the President to exercise this power in their favor 

without the President having to consider the issue on its merit.  

It has been alleged that the mandatory requirement for impact assessment is sometimes 

jettisoned.  This was the crux of a case involving Shell in which it was alleged that Shell, as the 
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operator of a gas project at Bonny, did not assess the potential impact of the project.370 Sadly, the 

court failed to seize the opportunity to pronounce on the mandatory requirement or otherwise for 

impact assessment when it decided on technicalities that the plaintiffs lacked the standing to 

sue.371 In another case, the court in refusing the claimants’ argument and in finding for the 

defendant held that granting an injunction barring the defendant from further polluting the 

plaintiffs land, creek, and fish pond would disturb the defendant's operation, thereby negatively 

impacting the revenue accruing to the government therefrom.372  In reaction to this perspective, 

one author commented:  

in the oil sector where environmental degradation is most prevalent, the all-pervading 

influence of the oil companies and the paternalistic attitude of judges towards them in 

matters relating to environmental hazards created by companies have made the 

enforcement of environmental laws ineffective. What the judges fail to recognize is that 

economic development can be compatible with environmental conservation.373 

 

Other problems that have been identified with the law include poor use of grammar, wrong 

cross-referencing of sections, omissions, and poor definitions all of which flow from bad drafting 

and results in the weakening of the protection that the law affords the community and the 

environment in general.374  Thus it is suggested that the law be amended appropriately to give 

better effect to its provisions that offer environmental human rights protection to residents of oil-

producing communities. 

2.2.6. Petroleum Industry Governance Bill 

The latest and most controversial instrument within the legal framework for regulating the oil 

and gas industry in Nigeria is the Petroleum Industry Bill. Although this instrument has lingered 

at the National Assembly since 1999, Nigeria’s Senate decided in 2016 to break it into 

substantive fragments for easy passage and the first fragment to be considered for passage was 
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named the Petroleum Industry Governance Bill which was passed by the Senate and the House 

of Representatives on May 25, 2017, and January 17, 2018, respectively.375 

The harmonized version of the bill sought inter alia to create a Nigeria Petroleum Regulatory 

Commission to be charged with the responsibility to “promote the healthy, safe and efficient 

conduct of all petroleum operations in an environmentally friendly and sustainable manner”376 as 

well as to consult with the Ministry of Environment to ensure that environmental policies, laws, 

regulations and applicable domestic and international standards pertaining to the oil and gas 

industry are strictly implemented.377  

Although the bill sought to create a body charged with some regulatory function, it failed to 

substantively provide for the protection of human rights within the oil and gas industry in the 

face of obvious and subsisting human rights violations.378 Also, none out of the four objectives 

of the bill379 specifically addressed the issue of human rights. Hence, the bill failed to live up to 

the environmental (and other substantive human rights identified in chapter 1) human rights 

expectation of the host communities and other human rights enthusiasts. Notwithstanding the 

said passage of the bill, the President withheld his assent and the then National Assembly was 

unable to muster the constitutional requirement for overriding the presidential assent before the 

expiration of their tenure. Subsequently, the bill has been reintroduced at the National Assembly 

and it is hoped that the new version will contain a substantive provision that will address 

pressing human rights issues like environmental rights and the right to life among others.  

2.2.7. The Land Use Act 

The Land Use Act380 is another domestic instrument with provisions that affect the oil and gas 

industry and it is reputed for enjoying special status because it is listed in the Constitution so it 

can only be amended per the amendment section of the Constitution which requires a two-thirds 

majority votes of members of the National Assembly and approval by resolution of the state 
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Houses of Assembly of not less than two-third votes for the amendment.381 This law which was 

enacted during a military dictatorship has been quite controversial owing to its perceived 

targeting of the oil-producing communities by affirming the federal government’s control of oil 

resources.382 As noted by Ako, the implication of this law is to vest the control of oil and gas 

resources in the hands of the Federal Government.383  

The law subjects private and individual ownership of land to any law relating to the mining of oil 

resources.384 It also subjects the transfer of private interest in land to the consent of the 

Governor385 and if an interest holder accepts an alternative land with a value higher than that of 

the relinquished land, the value differential is deemed as a loan.386 The instrument387 further 

subjects the people’s ownership rights to the revocation powers of the governor for “overriding 

public interest” which includes the use of the land for any oil and gas related purpose,388 and it 

has been noted that private lands are sometimes subjected to compulsory acquisitions only to be 

allocated to private individuals.389 This law has also been noted for restricting the people's rights 

to receive compensation whenever their land is acquired for oil and gas purposes390 as opposed 

to the practice before its enactment at which time the oil companies had to consult the 

communities for access and carry them along in the use of their land for oil operations.  

Although this instrument is related to regulating the oil and gas industry through the regulation 

of land, it has failed to make provisions for human security and environmental rights which it 
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could have done by prohibiting activities on land that are capable of violating the environment. 

This is desirable because without environmental rights actual freedom remains elusive.391 

2.2.8. The Criminal Code 

This instrument is not primarily targeted at regulating the oil and gas industry in Nigeria. 

However, it contains certain provisions that are considered applicable to ending the menace of 

pollution of water bodies and gas flaring. For instance, the Criminal Code provides in section 

245 that any person whose actions renders a water body less fit for its ordinary use shall be liable 

to imprisonment for 6 months.392 Section 247 also subjects to 6 months imprisonment, any 

person whose activity renders the atmosphere unsafe or dangerous.393  

These two provisions can be deployed as a measure to protect the Niger Delta environment from 

pollution by oil spills into water bodies and gas flaring. However, the task of having to provide a 

scientific proof beyond reasonable doubt probably explains why none of the oil and gas 

companies that have been fingered in environmental pollution have been brought before the 

courts.394 

2.2.9. Harmful Waste (Special Criminal Provisions ETC) Act 1998 

This Act prohibits inter alia, any form of trading or dealing in harmful waste within Nigeria,395 

including any substance that is poisonous or toxic so long as it is in such a quantity that renders it 

capable of constituting health hazards or injury of any sort.396 This law was enacted as a direct 

response to the incident of dumping of harmful waste in Nigeria by an Italian firm through 

connivance with some Nigerians in 1988.397 

The law prescribes life imprisonment for violators398 and holds perpetrators liable for any 

damage arising out of the crime.399 It provides for the forfeiture to the government of any vessels 
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or carrier used in the transportation and any land or any premises used for receiving or depositing 

the waste. The law excludes the application of the doctrine of diplomatic immunity which might 

operate as a shield to erring foreigners400 and it extends its application to corporations and their 

officers.401 The failure of this law to confer prosecutorial powers on any agency of government 

means that the power rests with the Attorney General of Nigeria or the police and it a known fact 

that these bodies are ill-equipped to deal with offenses requiring scientific investigation. This 

explains why offenders are rarely brought to book.402  

2.2.10. Oil in Navigable Waters Act 

The Nigerian government in 1968 enacted the Oil in Navigable Waters Act403 to protect Nigerian 

waters from pollution and to domesticate the International Convention for the Prevention of 

Pollution of the Sea by Oil which Nigeria ratified in 1957 and came into force in 1958.404 The 

law criminalizes the discharge of crude oil including any of its components or byproducts into 

the sea.405 It prohibits the discharge by any vessels of any substance containing not less than 100 

parts of oil into Nigeria’s sea area406 and it also prohibits the dumping of oil or oily mixture from 

land or vessels into Nigeria’s waters.   

Although the Act seeks to prohibit acts of pollution, it neither imposed a specified term of 

imprisonment407 nor a minimum fine on potential offenders. The maximum fine of two thousand 

Naira (6 USD) to be imposed by inferior courts in the event of a summary conviction has been 

described as grossly inadequate and no deterrent to MOCs whose activities cause the pollution 

that the law seeks to curb.408  

Aside from the inadequacies of the punishment provided for in the Act, it also provides potential 

offenders with many potent defenses the effect of which might be to provide an escape route for 

offenders and thereby render the Act ineffective and unable to achieve the mandate for its 

enactment. Some of these defenses include: that the oil was discharged for reasons connected to 
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the prevention of loss of life or the safety of the cargo or the vessel; that the discharge was 

necessitated due to acts of sabotage or accident without negligence; or that it was impossible to 

dispose of the oil through any other means other than by discharge into the sea.409 According to 

Oluwole Akanle, it would be difficult if not impossible to convict any suspected offender if any 

of these numerous and readily available defenses are successfully pleaded.410 

Another problem plaguing this instrument is that it confers the power to commence legal action 

against offenders on the Attorney General of the Federation to the exclusion of the members of 

the affected communities and the Attorney General of the affected state.411 This leaves room for 

ineffectiveness since the Attorney General of the Federation is an appointee of the Federal 

Government that has been demonstrated to be more interested in oil revenue than in the welfare 

of the oil-producing communities. It would have been more effective if the power to commence 

prosecution is extended to the Attorney General of affected states since they would be closer to 

the affected communities.412  

Having examined several important laws relevant to the legal framework for human rights 

protection in Nigeria’s oil and gas industry, it is now necessary to examine relevant international 

law sources as well as their corresponding Nigerian ratification statute where applicable.   

2.2.11. The African Charter on Human and Peoples Rights 

The African Charter on Human and Peoples Rights is one of the instruments that seek to protect 

human rights across all fields of human endeavor including activities in the oil and gas industry. 

It is a binding international instrument that is relevant to Nigeria’s oil and gas industry through 

its explicit environmental human rights provisions,413 one of which is that “all peoples shall have 

the right to a general satisfactory environment favorable to their development.”414  

It also provides for the protection of other human rights that are usually impacted by the oil and 

gas industry including the right to life,415 right to respect for the dignity of the human person, and 
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freedom from degrading and inhuman treatment416 as well as the right to enjoy the best attainable 

state of physical and mental health.417 This regional instrument also obliges state parties to give 

general effect to other human rights provisions contained therein418 and it urges states to actively 

pursue compliance with human rights through teaching, education, and publications.419 The 

Charter further charges the African Commission on Human and People’s Rights with the 

responsibility to ensure state compliance with the charter as well as “promote human and 

peoples’ rights and ensure their protection in Africa.”420 It also provides that the Commission 

should reference other human rights instruments, customary international law, and general 

principles of law recognized by African states.421  

Another major right that is often violated in the Nigerian oil and gas industry which this 

instrument protects is the right to a fair hearing. This is particularly important to this discussion 

because, as mentioned in chapter 1, fair hearing largely affects the fight against human rights 

violations.422 This instrument even stretches the right to a fair hearing to include the right to 

appeal to appropriate national organs against acts violating human rights as recognized and 

guaranteed by relevant laws.423 This is possibly why the Commission has demanded the 

independence of the judiciary with an explanation that, although interfering with judicial 

processes constitutes a human right violation in itself, it also permits other violations of rights to 

go without redress.424 

In Social and Economic Rights Action Center v. Nigeria,425 the African Commission found that 

Nigeria violated certain Charter provisions including the right to freedom without 

discrimination,426 the right to life,427 property,428 health,429 the right of a people to freely dispose 
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of their wealth and natural resources,430 and ultimately the right to a general satisfactory 

environment favorable to their development,431 by putting the state’s legal and military apparatus 

at the disposal of the Nigerian National Petroleum Corporation and MOCs such as the Shell 

Petroleum Development Corporation, for the protection of their operations.432 

The Commission further noted the failure to monitor operations of the MOCs, failure to carry out 

environmental impact assessments, and environmental degradation through spills and 

contamination caused by the disposal of toxic waste in violation of applicable international 

environmental standards.433 The Commission also noted the execution of Ken Saro-Wiwa 

alongside other Ogoni leaders as well as the destruction of villages in the oil-producing 

communities.434 The Commission called on the Nigerian Government to stop attacks on the 

Ogoni community, prosecute perpetrators, compensate victims, conduct effective clean-up 

exercises as well ensure that impact assessment is conducted for future oil exploration 

operations.435 

Nigeria fulfilled the duality requirement of its Constitution436 by enacting a domestic statute to 

receive the provision of the African Charter, to which it is a party, into Nigeria’s laws437 albeit 

with an express provision that the received Charter in its entirety is inferior to the Constitution438  

which already expressly provides that certain human rights like environmental right are not 

enforceable.439 The implication of this is that the status of environmental human rights in Nigeria 

has remained doubtful440 and this is so because it is clear that any contradiction between any 
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Nigerian statute and the Constitution must be resolved in favor of the Constitution.441 Although 

the court in Gbemre v. Shell Petroleum Development Company Limited442 decided otherwise, it 

is necessary to note that the relief sought in that case was primarily pursuant to section 33 (which 

provides for the right to life) and 34 (which provides for the right to dignity of the human person) 

of Nigeria’s Constitution, both of which are expressly enforceable. It is also necessary to note the 

decision has been criticized as lacking in substance and legal basis443 and it is probably because 

of the mentioned Constitutional restriction that the decision has remained unenforced. In fact, the 

same court that rendered the decision in the Gbemre case has also granted the defendant an 

indefinite stay of execution.444 

This instrument is one of those that provide for remedies to human rights violations.445 By its 

provisions, such remedies must be available, effective, and sufficient. The Commission has 

affirmed that for a remedy to be deemed as effective it must demonstrate the tendency to be 

successful and not be manifestly prejudicial.446 It further reiterates this by providing that the 

requirement of exhausting local remedies before recourse to the African Commission on Human 

and People’s Rights can be overridden if the local procedure is unduly delayed as to occasion 

manifest injustice.447 Based on this instrument’s explicit provisions for environmental human 

rights, there is no doubting the crucial impact it will have on Nigeria’s oil and gas industry if 

effectively implemented.  

2.2.12. International Human Rights Law including the Universal Declaration of 

Human Rights (UDHR)  

The UDHR448 is an international human rights instrument that forms part of the legal framework 

for regulating human rights in Nigeria, especially within the oil and gas industry, 449 especially 
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since the human rights obligations imposed therein are partly a restatement of international 

custom.450 This is particularly deducible from its assertion that it is a “common standard of 

achievement for all peoples of all nations”.451 This instrument is particularly considered relevant 

to this thesis out of all the other international instruments because of its global relevance and 

foundational basis for other human rights instruments.  

According to Deborah Leipziger, a statement credited to Thomas Buergenthal suggests that “the 

UDHR is the first comprehensive international proclamation of the basic rights of the individual. 

It ranks with the Magna Carta, the French Declaration of the Rights of Man and the Citizen, and 

the American Declaration of Independence as a milestone in mankind’s struggle for freedom and 

human dignity.”452 The document has also been described as the “internationally accepted 

framework for human rights created by the United Nations”453 which “should form the basis of a 

company’s human rights policy”454 and in any case, business are advised to “comply within the 

company’s full chain of operation with each particular right.”455 Along with the ICCPR and 

ICESCR, treaties to which Nigeria is a party, the UDHR forms part of the so-called International 

Bill of Rights.456 

Although the instrument is not legally binding, many of its provisions have over time acquired 

some form of hardness through recognition as a customary international law457 mainly because 

of its nature as a human rights instrument.458 At inception, it was unanimously adopted by the 48 

member states of the United Nations, and its subsequent reaffirmation in the Vienna Convention 
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was adopted by 171 countries in 1993.459 This explains why the UDHR is reputed as constituting 

the impetus for most human rights treaties and domestic laws.460  

As outlined in chapter 1, in some contexts many human rights (such as the right to life) are not 

achievable without the protection of environmental human rights. It is thus only logical to infer 

the need to protect environmental rights from the human rights provisions of the UDHR.461 For 

instance, it provides for the right to life and security of human person,462 protection of the right 

to family and home life,463 the right to hold and use property as well as the right to food as part 

of the right “to a standard of living adequate for the health and well-being of himself and his 

family” 464 all of which cannot be achieved satisfactorily without compliance with environmental 

rights because the said other human rights are indirectly dependent on environmental rights. The 

UDHR thus embodies important customary international law norms and contains provisions that 

are now echoed in parallel treaty norms found in sources including the ICCPR and ICESCR. 

There is, therefore, no doubt that compliance with this key instrument must be encouraged in 

Nigeria’s oil and gas industry if an improved human rights system is desired since it forms a 

crucial part of the legal framework for regulating human rights compliance in Nigeria’s oil and 

gas industry.   

2.3. Institutional Framework for Human Rights Protection in 

Nigeria’s Oil and Gas Industry 

This section is mainly concerned with examining the various institutions charged with the 

responsibility of protecting human rights within Nigeria’s oil and gas industry. It reviews their 

operations and identifies their challenges with a view to suggesting possible solutions, in the 

concluding chapter of the thesis, gained through comparative analysis.  

                                                           
459 Deborah Leipziger, supra note 451 at 134. 
460 Damilola S. Olawuyi, supra note 211 at 240. 
461 Ibid. 
462 UDHR, supra note 146 at art 3. 
463 Ibid, art 12. 
464 Ibid, art 25.  



67 
 

2.3.1. Public Complaint Commission 

The Public Complaint Commission Act of 1975465 established the Public Complaint Commission 

for Nigeria and charged it with the responsibility of investigating public complaints on the 

administrative actions of any government department or private company. This institution is 

relevant to this thesis because it also has regulatory roles to play within the Nigerian oil and gas 

industry. For instance, section 5 of its enabling statute empowers it to investigate, either on its 

own volition or according to a complaint, the action of any department or any level of 

government in Nigeria and any private entity that is duly registered to carry on business in 

Nigeria. The effect of this section is that this institution is vested with the powers to examine the 

human rights issues in Nigeria’s oil-producing area by investigating the excesses of the NNPC 

(government department) and other oil companies (private entities) operating in the region.466 

This institution is no doubt a step in the right direction, however, it is not without its challenges 

and one of these is manifested in section 7 of the Act which provides that after investigation and 

upon finding that a crime or an irregularity has been committed, further actions of the body are 

(unlike in the case of the National Human Rights Commission that is empowered to make a 

quasi-judicial pronouncement) limited to making recommendations to unnamed “appropriate” 

authorities for actions. This gives room for ineffectiveness and inaction since the institution is 

left with the option of reporting to authorities like the police or the Attorney General of Nigeria, 

both of which have demonstrated a lack of the expertise needed to further investigate or 

prosecute human rights violations in the oil and gas industry owing to the technical nature of the 

industry.  

The Act also provides for a paltry fine of less than 2 USD to be imposed on anybody found liable 

for interfering with the investigation or operations of the body.467 This sum is highly undesirable 

as it is incapable of constituting a deterrent to the companies and government departments that 

operate in the oil and gas industry and whose administrative action may form the basis of a 

public complaint to this institution. It is necessary to note that notwithstanding the potential of 

this body to adjudicate on the oil and gas industry-related human rights cases, its jurisdiction is 

yet to be utilized for that purpose.  

                                                           
465 Public Compliant Commission Act Cap P. 37 Laws of the Federation of Nigeria 2004 [PCCA]. 
466 Ibid, s 5(2). 
467 Ibid, s 9.  



68 
 

2.3.2. National Environmental Standards and Regulations Enforcement Agency 

 

The National Environmental Standards and Regulations Enforcement Agency (NESREA) Act468 

was preceded by the Federal Environmental Protection Agency (FEPA) Act469 which was 

enacted in 1988 to provide for the establishment of the Federal Environmental Protection 

Agency (FEPA) and charged with the responsibility of protecting the environment. Thereafter, 

the NESREA Act was enacted to repeal the FEPA Act as well as to create the NESREA which 

replaced the FEPA. However, all subsidiary legislation made under the FEPA Act which was 

still subsisting at the commencement of the NESRA Act remained valid as if made under the 

NESRA Act.470 The new NESREA ACT which created the National Environmental Standards 

and Regulations Enforcement Agency charged it with the responsibility of protecting and 

promoting Nigeria’s environmental standards in general.471  The Act also provides that: 

The discharge in such harmful quantities of any hazardous substance into the air or upon 

the land and the waters of Nigeria or at the adjoining shorelines is prohibited, except 

where such discharge is permitted or authorized under any law in force in Nigeria.472 

 

The core functions of NESREA include inter alia enforcing compliance with domestic and 

international environmental laws; coordinating stakeholders in the formulation of environmental 

policies as well as the establishment of an up to date regulatory data bank and the carrying out of 

timed audits.473 The Act confers wide enforcement and regulatory powers on the agency such 

that it could prohibit the use of certain environmental equipment that it deems unsafe,474 

establish temporary environmental offenses courts, as well as conduct investigations into 

environmental issues.475 This is an indication of the importance of the role of this organization to 

environmental human rights.  

The Act imposes a fine of one million Naira or 5 years imprisonment on anybody found guilty of 

contravening section 27(1) which prohibits the release of dangerous substances into the Nigerian 
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environment. One good point about this Act is that it contemplates environmental degradation 

through oil pollution by defining hazardous substances to include “any chemical, physical or 

biological and radioactive material …”476 Nevertheless, an important drawback of this law is that 

it permits the discharge of harmful substances subject to “any other law in force in Nigeria”,477 

the implication of which is that the prohibition of the discharge of harmful waste is not absolute. 

Another drawback is the predication of the prohibition of the discharge of environmentally 

unfriendly and harmful chemicals on whether or not the quantity involved is harmful.478 There is 

no laid down standard for determining the quantity of potentially harmful substance that is 

acceptable, this, when combined with the point that regulatory agencies lack basic tools, 

necessary facilities, and required expertise to do their job, will point to the possibilities for the 

existence of human rights gaps.479 

Again, the Act seems to be promoting the overlapping of regulatory roles between the NESRA 

and the National Oil Spill Detection and Response Agency (NOSDRA). While section 7(h) of 

the NESRA Act restricts the jurisdiction of NESRA to beyond the oil and gas industry, section 

7(c) includes oil and gas laws in the list of international environmental laws that NESRA is 

empowered to enforce. Since NOSDRA is the body traditionally charged with the responsibility 

of preventing and regulating environmental degradation within the oil and gas industry, it is 

imperative that the NESRA Act be amended to avoid a collision course between both 

agencies.480 

Also, the law is deficient in that irrespective of the provisions of 7(d) which enables NESREA to 

enforce compliance with the government’s environmental health policies, representatives of the 

Ministry of Health (which is in charge of formulating the government’s official health policies) 

are statutorily excluded from the composition of the agency’s governing board.481 This ought to 

be corrected as the importance of the roles of health officials cannot be overemphasized in 

dealing with environmental issues that can impact public health. 
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Ngeri Benebo, the former head of the NESREA has noted that the agency is confronted by many 

challenges and obstacles in its operations. He noted that the most daunting of the challenges 

include lack of sufficient manpower and expertise, poor funding, lack of interagency data 

exchange and synchronization,  and poor public awareness on enforcement.482 The government is 

therefore enjoined to put measures in place to respond to these challenges to make the agency 

effective in the discharge of its duties.  

2.3.3. National Oil Spill Detection Response Agency  

The National Oil Spill Detection and Response Agency (NOSDRA) was established under the 

National Oil Spill Detection Response Agency (Establishment Act)483 and placed under the 

Ministry of Environment. It was given a specific regulatory mandate over the oil and gas 

industry and its main function includes the execution of Nigeria’s Oil Spill Contingency Plan.484   

This agency’s enabling Act is quite important because it seeks to regulate the operations of, as 

well as impose certain environmental duties on, corporations operating in Nigeria’s oil and gas 

industry. The Act charges the NOSDRA with the responsibility for “preparedness, detection, and 

response to all oil spillages in Nigeria”.485 The objective of the agency includes coordinating the 

environmental aspect of the activities of the players in Nigeria’s oil and gas industry to ensure 

that the environment is adequately protected.486 The agency is also charged with the 

responsibility to inter alia monitor compliance with subsisting environmental laws, collate 

reports, coordinate responses, and alert the public on spills.487  

The Act mandates oil spillers to formally report spill incidents to the Agency within 24 hours of 

occurrence failing which the spiller shall be liable to a penalty of five hundred thousand Naira 

for each day of the default.488 The Act also provides that “the failure to clean up the impacted 

site, to all practical extent including remediation, shall attract a further fine of one million 

Naira”.489 The penalty imposable seems to be too small to constitute a deterrent which could 
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partly explain why environmental degradation has not abated. This explains the conclusion of a 

Natural Resource Damage Assessment and Restoration Scoping Team (that surveyed the Niger 

Delta in May 2006) that about 1.5 million tons of oil have been spilled in the Niger Delta over 

the past 50 years which amounts to about 50 times the quantity of oil spilled in the Exxon Valdez 

Oil Spill in Alaska in 1989.490 Similar developments were also noted by the United Nations 

through the United Nations Environment Program in 2011.491 

In the event of a major spill incidence, section 19 of the Act empowers the agency to conduct pre 

and post-spill impact assessments to determine the short and long-term extent of ecological 

damage as well as to advise the government on the best remedial measures to implement. This 

section further confers responsibility on the agency to mediate between victims and spillers; 

monitor emergency response efforts when required; as well as monitor remedial and cleanup 

operations. Based on the provision of section 19, it is obvious that the responsibility for payment 

of compensation lies with the spiller and this seems to pose the problem of an unfair advantage 

since the spillers usually have control over the determination of the cause of spills and the 

applicable rate of compensation.492`  

Another challenge flows from the fact that not all categories of damage are seen to have resulted 

from spills and are therefore not covered. For instance, long-term damage to the health of the 

people; long-term loss of livelihood; damage to running water bodies among others are usually 

not covered in the existing regime of compensation because they are usually excluded in the 

computation of standard compensation assessment.493 Also, the affected communities are 

sometimes cheated because the computation of certain types of damage requires technical 

expertise that is lacking in the community and sometimes in the oil company too. For instance, 

this includes damage resulting from multiple pollution events affecting a running water body. 

Hence, it is suggested that the regime for computing compensation be improved to accommodate 

the capacity of affected persons and communities to participate in the computation process with a 

view to adequately compensate them. Again, the oil companies are excused from liability and the 

payment of any compensation if the Joint Inspection Team comprising of the operator, the 
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regulator, and the affected communities determine after an assessment that the spill was due to a 

third party human interference with the operator's facilities.494  

The agency has also raised issues with the urgency and pace of action of the oil companies 

whenever spills occur. The agency has noted that oil companies do not act as fast as they do in 

developed countries. For instance, it took Chevron one year to take any meaningful remedial 

action when an oil spill occurred at its site in Ilaje Ondo state in 2007.495 It also took several 

months before any remedial effort was put in place when another spill occurred at its Ogbodo 

site in June 2001.496 SPDC also took 3 months to take remedial action when oil spilled from its 

pipeline in Ogoni land in August 2008 and the cleanup was yet to reach any meaningful stage 9 

months after it commenced.497 Hence, NOSDRA is expected to improve its oversight functions 

over the operators to speed up their cleanup operations. 

One issue that has been identified as the cause of NOSDRA’s failings is the overlap of its roles 

and functions with other regulatory agencies like the NESREA, the DPR, and the various states' 

ministry of environment. This results in avoidable bottlenecks and time-wasting which often 

leaves the affected communities with no results. This explains the suggestion that the regulatory 

regime be reorganized such that only one agency is charged with the responsibility of managing 

oil spill situations.498  

2.3.4. The Nigerian Judiciary 

The Nigerian judiciary is one of the institutions charged with the responsibility of adjudicating 

human rights cases including those concerning human rights violations in the oil and gas industry 

in Nigeria.499 Apart from the provisions in the preamble which confers adjudicatory powers on 

the courts, the Fundamental Rights (Enforcement Procedure) Rules, 2009 (FREPR) made under 

Chapter IV of the Constitution also confer special human rights enforcement powers on the 

courts. The powers so conferred on the judiciary includes to expansively and purposely interpret 
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and apply the human rights sections of the constitution and the African Charter to promote and 

protect the rights contained in them as well as provide the protection intended by them.500  

The FREPR also provides that in the course of human rights adjudication, the court shall 

recognize and revere domestic, regional, and international rights instruments canvassed before it 

like the ACHPR and the UDHR,501 and the effluxion of time shall not bar the enforcement of 

human rights before the courts.502 Quite a few human rights cases have been determined by 

Nigerian Courts but Gbemre v Shell Petroleum Development Company Limited is the most 

relevant to this thesis. 

One of the most prominent judicial decisions to be examined as part of the function of the 

Nigerian judiciary to protect human rights in the oil and gas industry is Gbemre v Shell 

Petroleum Development Company Limited where the Nigerian Federal High Court decided a 

variety of issues.503 In that case, the court held that the applicant is entitled to bring a human 

right enforcement action for himself and on behalf of his community. The court also decided that 

Shell’s continuous gas flaring amounts to a violation of the right to life, a healthy environment, 

and the human dignity of the applicant and his community. In reaching this decision, the court 

dismissed Shell’s argument that gas flaring is permitted under the Associated Gas Re-Injection 

Act504 on the basis that it is contrary to the constitutional rights of the applicant and his 

community.  

2.3.4.1. Challenges facing the Judiciary 

2.3.4.1.1. Delays 

Delays in the adjudication process have been identified as a major problem confronting the 

Nigerian judiciary. This problem has been noted to result from the over-stretching of the 

available judicial resources with too many cases some of which are frivolous and unnecessary. 

This problem constitutes a major hindrance to the administration of justice in the Nigerian oil 

and gas industry because, due to the nature of the damage that characterizes the industry, time is 
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of the essence and a long delay might occasion a miscarriage of justice which might, in turn, 

discourages aggrieved persons from approaching the courts and encourages them to resort to 

self-help in the future.  

These instances of grievous delays have been manifested in many cases. An example is the case 

of SPDC v HRH Chief Tiebo VII & 4 Others505 which was filed in 1992 and was decided by the 

court of the first instance in 1996. Another example is ELF Nigeria Ltd v Opere Sillo & Daniel 

Etseni506 a case concerning property that was damaged in 1967 that was only heard at the court 

of the first instance in 1987, the appeal court in 1990, and was eventually decided by the 

Supreme Court in 1994.507  

2.3.4.1.2. The Oil Company’s Position of Strength 

Another serious challenge affecting access to justice by victims of human rights violations in the 

Nigerian oil and gas industry is the concerned oil company’s relative position of strength as 

opposed to the weak position of the affected communities. This pertains to the enormous 

resources required to hire superior legal representation and sufficiently trained scientific experts 

to give expert testimony on their behalf.  This is so because an average oil company has adequate 

resources to cover for this type of expenses while the affected communities are usually unable to 

match the oil company’s quality of legal representation and expert testimony especially since 

they are in court because they are the ones that have recently lost their means of livelihood. 508  

This poses a great threat to any victim that is hoping to sue an oil company in Nigeria, thus 

rendering them vulnerable to settling out of court and accepting whatever amount in 

compensation that the company is willing to offer.509  

2.3.4.1.3.  Impact of corruption 

Corruption has been a major issue affecting the Nigerian legal system since Nigeria returned to 

democratic rule510 and the government has shown little or no commitment towards curbing the 
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menace. This is so because the most punitive punishment meted out to corrupt judicial officers is 

dismissal which is rarely applied and forceful retirement which allows the corrupt judge to 

continue to receive retirement benefits.511 

Although judicial corruption might not directly appear to have impacted human rights in the oil 

and gas industry, it is necessary to mention that oil companies are parties in some of the court 

cases presided over by the affected judges and there is no doubt that this will discourage 

potential litigants from suing to enforce their rights. If this level of corruption remains 

unchecked, the oil companies will continue to get away with more rights violations. 

2.3.4.1.1. Lack of Independence 

 

Another issue affecting the Nigerian judiciary and its ability to contribute to the improvement of 

human rights in Nigeria’s oil and gas industry is its lack of independence. This has been 

identified to be more pronounced within the Nigerian judiciary in areas like the appointment of 

judicial officials; the security of tenure; and funding.512 Although this lack of independence in 

the judiciary may not have been proven to have a direct impact on human rights in the oil and 

gas industry, there is no doubt that it hurts the confidence level of the public which would, in 

turn, affect their decision to utilize the judiciary as a tool to curb human rights violations as well 

as improve the level of compliance with human rights in Nigeria’s oil and gas industry.513       

2.3.5. Truth and Reconciliation Tribunals 

Truth and reconciliation tribunals have been described as bodies created to investigate historical 

trends of human rights violations.514 Such violations usually include those perpetrated by the 

government’s military or, in some cases, the opposition armed forces.515 These tribunals usually 

exist temporarily with a focus on the past. Unlike the regular court, these tribunals do not aim to 

produce the victor and vanquished; rather they are targeted at producing restorative or corrective 
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justice with the underlying aim of seeking reconciliation.516 They have temporarily existed in 

many countries including Chile,517 Hungary,518 Zimbabwe in 1985, Uganda from 1986 to 1994, 

South Africa in 1993, and Canada in 2015.519 

In Nigeria, following the end to military rule, a similar body named the Human Rights Violations 

Investigation Commission was constituted by the Obasanjo-led democratically elected 

government in 1999 and was charged with the responsibility of investigating human rights 

violations from January 1966 to 1999. The body popularly known as the Oputa Panel was 

inaugurated on June 14, 1999, through statutory instrument No 8 of 1999 and it was headed by 

Late Justice Chukwudifu Oputa. Part of the terms of reference of the body was to determine the 

role played by government agents in past human rights violations including those that occurred 

within the oil and gas industry and to advise on ways to pursue justice as well as prevent future 

occurrences.  

The tribunal conducted public hearings across Nigeria and it received more than 10,000 

testimonies of human rights violations many of which happened in the oil-producing 

communities. Although the final report was never officially published, certain unofficial sources 

claimed recommendations made included inter alia combatting corruption, a review of the 

operations of the military, and compensation of victims.520 As part of compensatory efforts, the 

President directed that the unceremoniously buried bodies of the 9 Ogoni leaders that were 
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hanged following a flawed secret trial in 1995 should be exhumed and returned to their 

families.521  

The truth and reconciliatory tribunal put in place in Nigeria failed to achieve much due to the 

many challenges it faced at that time. One such challenge is the allegation in some quarters that 

the body was improperly constituted thereby rendering it unconstitutional and illegal.522 This 

greatly restricted the powers of the tribunal to summon certain persons perceived to have been 

responsible for past human rights violations.523 Also, challenges such as lack of funding and the 

failure to publicly publish the report of the body rendered its recommendations ineffective as it 

could not be publicly accessible.524  

2.3.6. Niger Delta Agencies 

Since the Niger Delta is the main theater of the oil companies’ operations in Nigeria, it is 

necessary to discuss the various institutions that have been created to specifically address the 

environmental needs of the Niger Delta region.  

The first institution to be established to cater to the Niger Delta environment was the Niger Delta 

Development Board which was created in 1960 following the 1958 report of the Willink 

Commission of Inquiry that required the Federal Government to set up a special board with the 

mandate to look into the fears of the regions.525 Unfortunately, the board failed to record any 

meaningful achievement before it was disbanded following the first military coup in 1966.  

The Niger Delta Basin Development Authority was the next to be established to cater for the 

environmental needs of the Niger Delta region. However, those charged with its management 

were largely corrupt politicians and party loyalists. In fact, none of them came from the oil-

                                                           
521 See Monday Kogbara “Handbook on Leadership and Conflict Resolution in Africa: A Guide to Quality 

Education for Schools in Africa” Xlibris Corporation July at 10. 
522 See O. N. Ogbu “Truth and Reconciliation Commission as Human Rights Protection Mechanism: The Tragic 

Near Demise of Nigeria’s Oputa Panel at page 239 – 240; See also Ahamefula Ogbu and Ikenna Emewu, “Nigeria: 

Oputa Panel is Unconstitutional” This Day New (12 January 2001), online: 

<https://allafrica.com/stories/200101120155.html>. 
523 See also Ahamefula Ogbu and Ikenna Emewu, “Nigeria: Oputa Panel is Unconstitutional” This Day News (12 

January 2001), online: https://allafrica.com/stories/200101120155.html. 
524 United States Institute of Peace, “Truth Commission: Nigeria” (14 June 1999) online: 

https://www.usip.org/publications/1999/06/truth-commission-nigeria. 
525 Kaniye Ebeku, “Niger Delta Oil, “Development of the Niger Delta, and the New Development: Some Reflections 

from a Socio-legal Perspective” (2008) Journal of Asian and African Studies at 401. 

https://allafrica.com/stories/200101120155.html
https://www.usip.org/publications/1999/06/truth-commission-nigeria
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producing region.526 This body also could not achieve anything meaningful thus necessitating the 

establishment of the Oil Minerals Producing Areas Development Commission (OMPADEC) 

through Decree No 23 in 1992.527 OMPADEC was charged with the responsibility to inter alia 

tackle ecological problems arising out of oil exploration and ensure a fair spread of 

developmental projects across the region.528 

The OMPADEC was also largely unsuccessful and one of the reasons attributed to this was 

section 3(5) of the decree which provided that the body is answerable to no one else besides the 

President, thus depriving it of the useful information that being answerable to the government at 

the affected local level would afford it. The Commission was affected by gross underfunding, 

hence most of the projects it conceived did not go beyond the conception stage. As expected, this 

body also failed to make any tangible achievement529 so it was abolished in 1999 and this led to 

the establishment of the Niger Delta Development Commission (NDDC) which inherited the 

OMPADEC’s assets.530  

These agencies are particularly relevant to the protection of human rights in the oil and gas 

industry because their core mandate relates to the welfare of the Niger-Delta which includes 

addressing environmental concerns. Regrettably, these agencies have only filled institutional 

vacuums but failed to live up to their expectation as none of them formulated any concrete policy 

to recognize the nexus between explorations and human rights violations. Their enabling laws 

also did not recognize prevailing social conditions like poverty and insecurity, hence the 

undesirable human rights violation has continued unabated.     

2.3.7. Niger Delta Development Commission 

Nigeria transitioned from a military regime to a civil regime in May 1999 and immediately after 

taking office, the then President introduced to the National Assembly the bill to establish the 

Niger Delta Development Commission (NDDC). The version of the bill that was initially passed 

by the National Assembly contained alterations not included in the original bill proposed by the 

                                                           
526 Olubayo Oluduro, supra note 98 at 187. 
527 Oil Minerals Producing Areas Development Commission (OMPADEC) Decree No 23 of 1992. 
528 Ibid, s 2(1). 
529 P. Fregence, “Oil Exploration and Production Activities : The Socio-Economic and Environmental Problem in 

Warri-Itsekiri Homeland” in Funmi Adewunmi, (ed) Oil Exploitation, The State and Crises in Nigeria’s Oil Bearing 

Enclave (Lagos : Friedrich Ebert foundation, 1997) at 59. 
530 Niger Delta Development Commission (Establishment, etc.) Act, 2000 at s 28 [NDDC Act]. 
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Executive and this caused the President to decline his constitutionally required assent but in July 

2000 the National Assembly fulfilled the constitutional requirement for vetoing a presidential 

assent under section 56(5) of the CFRN so the bill successfully became law.531 

The NDDC was empowered to inter alia: formulate policies and execute projects for the 

infrastructural development of Nigeria’s Niger Delta, and cooperate with the oil companies in 

putting measures in place to tackle environmental problems arising from the exploration of oil in 

the Niger Delta region.532 In a bid to avoid the problems of inadequate funding that plagued 

previous institutions of this nature, the NDDC Act provided that 15% of the monthly allocation 

of the states comprising the region shall be deducted from source and contributed to the NDDC 

and this shall be supplemented by a further 50% deduction of the ecological funds accruable to 

this states and contributions from the applicable oil companies to the tune of at least 3% of their 

annual budget to the NDDC.533 From the available assessment of the institution’s activities, 

coupled with its claim of having completed over 800 projects (most of which pertains to the 

realization of environmental and other human rights mentioned in chapter 1), the NDDC seems 

to have fared well especially when compared to its predecessors.534  

Notwithstanding the achievement of this institution, it could have achieved more but for certain 

hindrances that have been clogging its wheels as witnessed by its predecessors. Chief among the 

problems afflicting this institution is the lack of funding the cause of which has been traced to 

the government and the oil companies allocating less than the statutorily required allocation of 

15% and 3% respectively to the institution.535 Like the case with its predecessors, corruption has 

also afflicted the NDDC in such a manner that projects that were never initiated are claimed to 

have been completed and monies paid for it and this has resulted in the change of the 

institution’s management more often than legally required.536 Also, the fact that the NDDC Act 

makes the body originally answerable only to the President but subject to monitoring by series of 

                                                           
531 Olubayo Oluduro, supra note 98 at 191. 
532 NDDC Act, supra note 525 at s 7.  
533 Ibid, s 14. 
534 See Idemudia Uwafiokun, “Host Nation – Oil Transnational Corporation Partnership for Poverty Reduction in the 

Niger Delta, Nigeria - Diagnosis and Recommendation” (2006)  33 : 109 Exploration and Production Journal at 128; 

Shola Omotola, “From the OMPADEC to the NDDC: An Assessment of State Responses to Environmental 

Insecurity in the Niger Delta, Nigeria” (2007) 54:1 Africa Today 73 at 81. 
535 Reuben Adeolu Alabi, “Comparative Analysis of Socio Economic Constraint in Niger Delta” (2008) 10 European 

Journal of Economics, Finance and Administrative Sciences, 63 at 66.  
536 Ibid. 
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numerous committees comprised of politicians poses a political problem to the smooth running 

of the body.   

2.3.8. African Commission on Human and Peoples Rights 

The African Commission on Human and People’s Rights, though a regional international 

institution, falls in the category of those with jurisdiction over Nigeria through the domestication 

of the African Charter on Human and People’s Rights. The capacity of this institution to protect 

human rights in Nigeria across the board including within the oil and gas industry has been 

exploited by the Social and Economic Rights Action Center and Center for Economic and Social 

Right (SERAC) through an action instituted against the Nigerian central government537 for an 

affirmation of the environmental human rights of the oil-producing communities as guaranteed 

by instruments like the UDHR538 and the ICESCR539 among others. 

In the said Social and Economic Rights Action Center and Center for Economic and Social 

Rights (SERAC) case, the main allegation against the government was that it often deployed the 

military to attack the local residents and to protect oil companies any time environmental human 

rights issues arose. The Nigerian government neither appeared nor put up legal representation but 

the Commission nevertheless decided that that the actions of the Nigerian government violated 

the human rights of the people in the oil-producing communities and it directed the federal 

government to put measures in place to protect the human rights of those affected by the oil and 

gas industry. This decision exhibits a positive disposition towards the recognition and 

enforcement of human rights that are impacted by the oil and gas industry.540  

2.3.9. Foreign Courts 

Foreign courts do not normally have jurisdiction over Nigeria; however, they have exercised 

jurisdiction over human rights issues that arise out of Nigeria because most of the oil companies 

involved in the human rights violations are foreign companies and the courts of their home 

                                                           
537 Socio and Economic Rights Action Center (SERAC) and Center for Economic and Social Rights (CESR) v. 

Nigeria, African Commission on Human and Peoples' Rights, Comm. No. 155/96 (2001). 
538 UDHR, supra note 146. 
539 ICESCR, supra note 153. 
540Fons Coomans, “The Ogoni Case before the African Commission on Human and Peoples’ Rights” (2003) 52 

International and Comparative law Quarterly at 749. SERAP also instituted another human rights case against the 

Nigerian central government before the ECOWAS Court of Justice where a similar decision confirming rights 

violation was handed down. See SERAP v Federal Republic of Nigeria and Universal Basic Education Commission 

(2012) ECW/CCJ/APP/0808  
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countries would normally have some level of jurisdiction over their domestic and foreign 

operations. Also, Nigerians whose rights are violated seems to prefer litigating in foreign courts 

owing to the lesser tendency for corruption and judicial compromise.  

One such case is Wiwa et al v. Royal Dutch Petroleum Company and Shell Transport and 

Trading Company PLC.541 Here, the major issue was the collusion between the government and 

Shell to violate the complainant’s human rights. Although the issue of jurisdiction was raised and 

entertained, Shell agreed to settle the case out of court through the payment of compensation 

valued at over $15 million.542 

In the subsequent similar cases of Larry Bowoto et al. v. Chevron Texaco Corp. et al543 and 

Kiobel v. Royal Dutch Petroleum Co,544 the American Alien Tort Statute was canvassed in 

support of the applicant’s argument, but the courts found it inapplicable to violations occurring 

outside the United States and decided in favor of the oil companies.545  

2.4. Conclusion 

This chapter has examined laws and institutions that form the legal and institutional framework 

for regulating human rights within Nigeria’s oil and gas industry. It has discussed certain issues 

including the imposition of grossly inadequate and non-deterring fines, non-provision of definite 

terms of imprisonment, overlapping roles, and poor funding, the inability to make quasi-judicial 

decisions where necessary, the prioritization of economic revenue over human rights protection, 

and challenges facing the judiciary. In Chapter 3, this thesis shall consider how Canadian laws 

and agencies relate to the topic of human rights violations in the context of the oil and gas 

industry. This examination is done with a view to making reasonably informed recommendations 

in Chapter 4, namely on identifying which aspects of the Canadian system might be appropriate 

and advantageous to adopt in the Nigerian context in order to reduce violations of human rights 

related to the oil and gas industry. 

 

                                                           
541 (2000) 226 F.3d 88 (Wiwa). 
542 Ingrid Wuerth, “Wiwa v. Shell: The $15.5 Million Settlement” (2009) 13:14 American Society of Int’l L at 1. 
543 Larry Bowoto et al. v. Chevron Texaco Corp. et al (2004) 312 F. Supp.2d 1229 (Bowoto). 
544 Kiobel v. Royal Dutch Petroleum Co, (2013) 133 S.Ct. 1659 (Kiobel). 
545 Ibid at para 16. 
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Chapter 3: 

Legal and Institutional Framework for Protecting 

Human Rights in the Canadian Oil and Gas Industry 

3.1 Introduction 

This chapter examines the relevant Canadian legal regime and the institutions that operate the 

laws that apply to regulating and protecting human rights in Canada with particular reference to 

the oil and gas industry. The chapter has two main purposes. The first goal is to offer historical 

and factual context. The first two sections thus present a brief analysis of the history of human 

rights in Canada and a discussion of Alberta’s tar sands and Indigenous Peoples, respectively. 

The second goal of this chapter is to present important elements of Canada’s legal and 

institutional framework relevant to protecting human rights in the oil and gas industry. To that 

end it will examine Canadian laws, beginning with the Canadian Charter of Rights and 

Freedoms, which are relevant to this thesis. It will consider Canadian statutes such as the 

Canadian Energy Regulator Act, the Impact Assessment Act, the Canadian Environmental 

Protection Act, and the Canadian Oil and Gas Operations Act. The chapter also considers the 

Organization of American States, a regional body to which Canada is a member. Lastly, the 

chapter ends with concluding remarks.   

3.2. Brief History of Human Rights in Canada 

As of 1940, the concept of substantive human rights as it is now known was still remote to 

Canada546 and it is necessary to examine this history to explain Canada's initial hostile human 

                                                           
546 Dominique Clement, “Human Rights in Canadian Domestic and Foreign Politics: From "Niggardly Acceptance" 

to Enthusiastic Embrace” (2012) 34 Human Rights Quarterly 751 at 751 [Dominique Clement].   



83 
 

rights attitude and its disposition towards the signing of the UDHR in 1948.547 This attitude of 

the Canadian government was attributed to the conception of Parliamentary Supremacy in 

existence at that time,548 vesting the Canadian Parliament with absolute legislative authority 

allowing it to enact laws that impact human rights.549 The typical Canadian idea of rights was 

modeled after the British style of civil liberties, and it was not until the 1970s that the idea of 

human rights resonated widely and became grounded amongst Canadians550 and was followed 

with the adoption of the Charter of Rights and Freedoms.551 

The development of human rights in Canada was characterized by many undesirable phases most 

of which will be discussed in this section as a precursor to human rights in the Canadian oil and 

gas industry. As expected, human rights-related agitations are usually spurred by feelings of 

unfair treatment. The Canadian historical development was replete with acts considered to be 

unfair. 552 

One of the said unfair actions that fed impetus to human rights in Canada was the Chinese head 

tax and the Chinese Immigration Act of 1923,553 which excluded persons of Chinese origin from 

Canada,554 thereby violating their human rights because it gravely impacted the ability of the 

affected persons to unite with their families. Another example of gross human rights violations 

from Canada’s past was Ukrainian Canadian internment that happened when the War Measures 

Act was implemented at the start of the First World War.555 The Act required immigrants from 

Austro-Hungarian controlled territories to register as enemy aliens after which they were sent to 

                                                           
547 Nichodemus Emeka Nnaji, A Comparative Legal Analysis of Human Rights Norms and Institutions in Nigeria 

and Canada, With a Particular Focus on the Issue of Unlawful Arrest and Detention ( LLM Thesis, University of 

Manitoba Faculty of Law, 2016) at 69[Nichodemus Emeka Nnaji]. 
548 Ibid. 
549 Ibid. 
550 Dominique Clément, Will Silver & Daniel Trottier “The Evolution of Human Rights in Canada” (Ontario: The 

Canadian Human Rights Commission, 2012) at 5. [Clement, Silver & Trottier]. 
551 Constitution Act, 1982, being Schedule B to the Canada Act 1982, (UK) 1982, c.11. 
552 Clement, Silver & Trottier, supra note 545 at 5.  
553 Chinese Immigration Act 1923, Chap 38, 13-14 George V.   
554 Ibid, s 5 (a) to (c). 
555 Lubomyr Luciuk, In Fear of the Barbed Wire Fence: Canada’s First National Internment Operations and the 

Ukrainian Canadians, 1914-1920, (Canada: the Kashtan Press, 2001) [Lubomyr Luciuk], See also the Internment of 

Persons of Ukrainian Origin Recognition Act, Statute of Canada, 2005, C-52.  
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internment camps where they were made victims of dehumanizing treatment like forced labor 

and sometimes murder.556 

The internment of Japanese Canadians was another major incident of human rights violation in 

Canada during the Second World War. In a bid to protect Canadian territory from supposed 

Japanese spies, the government utilized the War Measures Act to restrict the movement of 

Japanese persons within certain places in British Columbia. Thereafter the government detained 

them at official detention camps, thus occasioning the forceful removal of over 22,000 persons of 

Japanese origin.557 As part of the restrictive measures, Japanese Canadians were subjected to 

dehumanizing treatment which included inter alia denying them citizenship rights; requiring 

them to wear specific uniforms, forced labor, massive deportations as well as auctioning their 

assets to cover the cost of operating the camps.558 

A human rights issue that has remained with Canada is the discrimination targeted at Indigenous 

peoples, which has continued notwithstanding the human rights reputation that modern Canada 

now enjoys.559 This explains the observation of authors like Manuel and Schabus of the less 

likelihood of Canadian Indigenous peoples living at the much desired high level of 

development.560 This discrimination was so rife that it was not until the 1930s that Aboriginal 

peoples began to enjoy unrestricted movement off their reserves.561 Some of the discrimination 

has resulted in grave consequences like “extremely low life expectancy, a higher rate of 

illiteracy, unemployment, and incarceration,”562 disenfranchisement, disqualification from 

reputable professions,563 and restriction on marriages.564 

                                                           
556 Ibid.  
557 Nichodemus Emeka Nnaji, supra note 542 at 67. 
558 Ibid. 
559Arthur Manuel and Nicole Schabus, “Indigenous Peoples at the Margin of the Global Economy: A Violation of 

International Human Rights and International Trade Law” (2005) 8 Chap L Review 229 at 230 - 231. [Manuel & 

Schabus]. 
560Ibid.  
561Nichodemus Emeka Nnaji, supra note 542 at 68; Rob Nestor, “Pass System in Canada”, (16 July 2018) The 

Canadian Encyclopedia online: <https://www.thecanadianencyclopedia.ca/en/article/pass-system-in-canada>. 
562 Manuel & Schabus, supra note 554; Jamil Malakieh, “Adult and youth correctional statistics in Canada, 2017 -
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The Indian Residential Schools system also perpetuated human rights violations in Canada. 

Although this system was started by the Anglican Church in the 1830s in the area around 

Ontario,565 it was further entrenched when the Indian Act was amended in 1920 to mandate every 

Aboriginal child between the ages of 7 and 16 to attend residential schools.566 This led to the 

unwilling separation of over 150,000 Aboriginal children from their parents and families and the 

system was only recently abolished with the last residential school closed in 1996.567 

By the middle of the 20th century, civil society organizations began to emerge and were at the 

forefront of the realization of human rights although they only managed little progress before the 

advent of the Cold War.568 This positive development marked a departure from the past and it 

manifested in the form of the enactment of certain human rights instruments albeit with limited 

scope when compared to what is obtainable today. One of the early human rights-like 

instruments to be enacted in Canada was the Ontario Anti Racial Discrimination Act of 1944569 

which mainly prohibited “discriminatory” acts and its overall effect was deemed minimal at a 

time when even fundamental rights were neither sacrosanct nor sacred.570 In 1947, Saskatchewan 

followed suit with its own “provincial Bill of Rights” and this became the second “anti-

discriminatory” law in Canada’s human rights history.571 Through the 1950s British Columbia 

also reflected the new trend with the passage of human rights cum anti-discrimination laws such 

as the “Equal Pay Act of 1954”,572 the “Fair Employment Practice Act of 1956”,573 the “Fair 

Accommodation Practice Act of 1961”574 and the “Human Rights Code of 1974”575 which 

included a section on reasonable cause for protection from all or any type of discrimination as 

                                                           
565 Canadian Geographic “History of Residential School”, online: 
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schools/#:~:text=Residential%20schools%20operated%20in%20Canada,funded%2C%20church%2Drun%20schools  
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opposed to previous instruments that only protected from certain discriminatory acts like race 

and religion.576 

However, it was the earlier mentioned Saskatchewan provincial Bill of Rights together with the 

UDHR that spurred the Canadian government to commence Parliamentary procedures in the late 

1940s to put a “national bill of rights” in place.577 Although the resultant human rights-like 

legislative interventions such as the 1960 Federal Bill of Rights which included most of the 

rights now contained in the Charter of Rights and Freedoms were considered weak, they 

nevertheless marked the start of the reception of human rights norms in Canada.578 

Ontario through its “Human Rights Code” of 1962 consolidated “existing anti-discriminatory 

laws"579 for enforcement through the Human Rights Commission. This was considered a 

landmark development especially because it contained inter alia enforcement measures to be 

administered by “investigators; conciliatory measures; public enlightenment procedures;”580 and 

the provision for constructive remedies like “payment of fines and offers of apology”.581 By 

1968, several human rights associations developed two of which were the Newfoundland Human 

Rights Association and the Alberta Human Rights Association.582 

The 1970s represented the greatest turnaround for the human rights movement in Canada as this 

marked the reception of international human rights instruments in Canada and this happened 

notwithstanding opposition from the government of some provinces that regarded the ratification 

of certain human rights treaties as encroachment on their legislative powers by the Federal 

Government.583 These oppositions existed side by side with sustained pressures from the 

international and domestic human rights institutions as well as a growing bar to subscribe to 

those treaties,584 thus forcing the government in 1975 to put together a committee comprising of 

federal and provincial officials with the mandate to consult over the contentious human rights 
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treaties.585 To those rooting for the promotion of human rights, the work of the committee 

yielded good fruits as it produced an agreement allowing the Federal Government to ratify 

treaties while the provincial governments retained the right to enforce treaties that fell within 

their legislative competence.586 This led to the ratification of the ICCPR and the ICESCR in 

1976.587  

In 1977 Canada enacted the Human Rights Act588 which created two human rights bodies - the 

Human Rights Commission (HRC) and the Human Rights Tribunal (HRT) - and charged them 

with the responsibility to administer human rights including prohibiting discriminatory actions 

falling into certain identifiable categories. This positive development coupled with the creation 

of courts and quasi-judicial bodies brought about a new human rights era that earned Canada a 

place in the human rights forefront and by 1982 the Charter of Rights and Freedoms was 

enacted.589 

The Canadian Charter of Rights and Freedoms coupled with the human rights law enforcement 

institutions established across all the provinces confers on Canada the semblance and creates the 

ambiance of a human rights compliant society. As seen above and as confirmed by William 

Black this is a sharp departure from the past,590 thereby making its analysis necessary to put this 

thesis in a proper perspective. The purpose of this thesis is to compare the legal and institutional 

framework for protecting human rights in Nigeria’s oil and gas industry with that in existence in 

Canada with the aim to suggest measures that could be put in place to strengthen the Nigerian 

system. However, it is pertinent to acknowledge that similar issues of a smaller proportion exist 

in Canada, particularly in Alberta, among others. This constitutes the subject of a brief analysis 

which will follow below. 
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3.3. Alberta Tar Sands and Indigenous Peoples 

The tar sands,591 also known as the oil sands is a naturally occurring mixture of sand with clay 

and crude oil.592 Just like the concentration of Nigeria’s oil in a certain geographic area, a great 

deposit of tar sands is concentrated in Alberta and the volume is reputed as the second-largest 

source of oil in the world behind Saudi Arabia.593 The volume of crude oil produced from tar 

sand stands at 1.5 million barrels per day with an estimated rise in production to about 5 million 

barrels of oil per day by 2030.594  

There are two main prevalent methods of mining this source of oil which include the surface 

mining method and the in situ method. The former is deployed when the tar sand is situated just 

within 100 meters of the earth's surface.595 It entails the removal of the boreal forest through 

clearcutting and a subsequent striping of the bitumen which is then taken to industrial cookers 

where steam and chemical compounds separate the crude oil from the bitumen.596 The in situ 

method, on the other hand, is utilized when the tar is beyond 100 meters below the earth's 

surface. It entails separating crude from bitumen whilst still underground by injecting steam into 

the earth after which it is pumped above ground for further processing.597 Again, this brief 

operational analysis is considered necessary to prepare the mind of potential readers and properly 

situate the context of the analysis that will follow.   

Although revenue from this resource is quite desirable, the extracting process impacts the 

environment negatively through the generation of huge quantities of toxic waste which is stored 

in tailing ponds and it exerts pressure on resources like freshwater. The commercialization of this 

resource has led to the development of certain infrastructures like pipelines that threaten the 

landscape in Indigenous communities and this has been a cause of disaffection between the 

Indigenous people and the government.  
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One of these pipelines is the controversial Enbridge Northern Gateway pipeline which is 

projected to consist of two parallel 1200 kilometers of pipelines expected to have a transport 

capacity of over 500,000 barrels of oil.598 The project is being carried on notwithstanding its 

accompanying huge environmental footprint as it is expected to emit greenhouse gasses equal to 

the annual emission from 1.6 million cars. Another cause for concern is the antecedent of 

Enbridge which is notorious for complicity in numerous environmental pollution incidents one of 

which was the 2010 spill of about 1 million gallons of crude oil into Michigan’s Kalamazoo 

River.599 Between 1998 and 2008, Enbridge was responsible for releasing around 21 million 

liters of oil into the environment from 610 spills.600 

This would naturally call for concern amongst the local Indigenous peoples bearing in mind that 

many live within 50 to 200 kilometers of mining operations nationwide and the government has 

done little or nothing to dispel allegations that it relies on junk science put forward by industry 

whilst ignoring actual Indigenous concerns, thus making the tar sand mining issue a human 

rights issue.601 This becomes more obvious when it is realized that pollution, boreal forest and 

ecosystem loss, and habitat fragmentation, directly constitute a threat to the survival of the 

Indigenous people within the tar sands sacrifice zone through the contamination of water, plant, 

and animals. The effect is also felt in British Columbia where pipelines are placed in unceded 

Indigenous territories.602 

Emmanuel Bankole Alade has also identified the negative environmental impact of the Alberta 

tar sands industry to include inter alia “air pollution and gaseous emission” “water-based 

problems” “surface disturbance” and “land-based operation problems”.603 Bankole explained that 

air pollution results from the escape of “dangerous gasses” in the process of mining and that the 

rate of occurrence is particularly high in Athabasca.604 “Water-based problems”605 on the other 

hand may either be accidental or intended when an oil infrastructure is impacted or when 
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599 Ibid. 
600 Ibid. 
601 Ibid. 
602 Ibid. 
603 Emmanuel Bankole Alade, supra note 586 at 71 – 75. 
604 Ibid at 72. 
605 Ibid. 
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harmful substances escape into the environment from facilities through drains.606 This problem 

also occurs when excessive use of naturally available water sources substantially deplete the 

available overall water resources.607   

Alade also explains that “surface disturbance”608 negatively impacts the environment because it 

involves dissipation of the topmost surface to reach and mine the resource especially as seen in 

the Athabasca region as well as pollution resulting from spills that are attributable to 

infrastructure breakdown.609 “Land-based operation problems”610 entail oil corporations 

disturbing the landscape and living organisms in the process of installing facilities across a vast 

land. 

An analysis of this topic would be incomplete without a mention of the duty to consult611 which 

can be described as one created by the Supreme Court of Canada to protect the rights of the 

Indigenous people under section 35 of the Constitution Act, 1982.612 This duty was specifically 

affirmed by the Supreme Court in the case of Haida Nation v. British Columbia (Minister of 

Forest)613. The duty entails the need for the Crown to consult Indigenous peoples before 

performing any act that has the potential to negatively impact their rights.614 

Although the duty to consult has now been placed on the government, there is still no 

constitutional backing that supports the free prior and informed consent (FPIC) of Indigenous 

people or the right to object to and oppose a proposed project. Thus, the right of Indigenous 

peoples to say no when consulted remains elusive615 and this situation explains Canada’s signing 

                                                           
606 Ibid. 
607 Ibid at 73. 
608 Ibid at 74. 
609 Ibid. 
610 Ibid at 75. 
611 For further discussions see Isabelle Brideau, “The Duty to Consult Indigenous Peoples Background Paper”, 

online: (2019) Library of Parliament, online: 

<https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/201917E#ftn24> [Isabelle Brideau]. 
612 Ibid. 
613 [2004] 3 SCR 511 at par 35. 
614 Isabelle Brideau, supra note 606. 
615 Indigenous and Northern Affairs Canada, “Government of Canada and the duty to consult”, (16 April 2019) 
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of the UN Declaration on the Rights of Indigenous Peoples (UNDRIP) in 2010 although with 

qualifications that it objects to FPIC principles contained therein.616 

Vlavianos has summarized the nature of Canada’s oil and gas-related environmental issues as 

encompassing: 

…habitat destruction and fragmentation related to seismic exploration and the 

construction of roads, wells, and pipelines; increased human access resulting in increased 

hunting and fishing (both legal and illegal), mortality from vehicles, and habitat 

avoidance by some species; altered water flows and increased streams sedimentation 

resulting from stream crossing by seismic lines, road, and pipelines. These changes can 

impede the movement of fish and damage fish habitat; air pollution from gas flaring and 

venting of gas, gas processing plants and from oil sands refineries; and contamination of 

soil and water from pipeline failures, well sites, holding sites and processing sites.617 

Vlavianos also explains that the “possible health impacts of oil and gas exploration”618 in Canada 

include poor atmospheric conditions which may cause inter alia irritations, respiratory 

conditions, and cancer.619 Vlavianos explains further that the health effects also include rendering 

the soil and water sources impure by potential contaminants like oil and its by-products.620 

Examples of the manifestation of these environmental and health concerns include the air 

contamination resulting from partial combustion of toxic gases at a Strachman facility in 2001; 

the incident in South-East Calgary where the soil in an area that had a refining facility but later 

turned into a residential area was discovered to have high hydrocarbon content; and the pollution 

caused by oil leaks in the Rocky Mountain House in 1992.621     

The environmental issues in the Canadian oil and gas industry have also been explained in 

another light. According to a report by Amnesty International, in 2011 an “estimated 28,000 

barrels of oil”622 spilled in the Little Buffalo area of the Lubicon Cree territory in Alberta,623 and 

                                                           
616 Indigenous Environmental Network, supra note 587.  
617 Nickie Vlavianos, “Albertans’ Concerns about Health Impacts and Oil and Gas Development: A Summary”, 

online: (2006) Canadian Institute of Resource Law Paper at 7 <https://live-
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618 Ibid at 8. 
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621 Ibid at 9 – 10. 
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as of the 1990s, the Lubicon amongst many other issues did not have access to potable water.624  

Amnesty International also comments: 

 ...the basic health and resistance to infection of community members has deteriorated 

dramatically. The lack of running water and sanitary facilities in the community, needed 

to replace the traditional systems of water and sanitary management... is leading to the 

development of diseases associated with poverty and poor sanitary and health 

conditions.625 

Another instance of resource-related issues in Canada resulting from the omission to 

meaningfully involve Indigenous peoples in project assessment is exemplified by the civil 

actions instituted by the Indigenous peoples (and the Court’s agreement with them) in relation to 

resource development. The West Moberly First Nation, in 2009, challenged the government of 

British Columbia and the First Coal Corporation over an assessment process perceived to be 

defective owing to the problematic level of recognition accorded the concerns raised by the First 

Nations during the assessment process.626  

The tar sands scenario is considered a source of human rights violation because of the particular 

dangers that its mining and refining process pose to the environment and the associated “human 

cost.”627 Another instance of human right concern that has been associated with the tar sands is 

the use of trade deals to “protect corporate profit at the expense of environmental human 

rights.”628 As usual with resource-linked agitations, Indigenous peoples have put forward a 

number of demands which include general environmental protection, halting the expansion of the 

tar sands program, relief for environmental damages, and succor for victims of resultant health 

issues.629 It is only natural that issues like this will attract resistance from the affected 

communities in Alberta just as it is in Nigeria. The form of resistance adopted in this context is 

                                                                                                                                                                                           
623 Ibid. 
624 Ibid. 
625 Ibid.  
626See West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 2010 BCSC 359 (March 19, 201 

0).  
627 Damien Short, “A Slow Industrial Genocide: tar sands and the indigeneous people of northern Alberta” (2012) 

16:1 The International Journal of Human Rights  216 at 220. 
628 Patrick Tsai, “Tar Sands, Trade Rules and The Gutting of Human Rights for Corporate Profit” (22 August 2014) 

Resilience. 
629 Jocelyn Edwards, “Canada’s oil sands residents complain of health effects” (2014) 383:9927 The Lancet at 1. 
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largely civil630 like instituting lawsuits,631 instigating civil disobedience, and social networking 

targeted at ending the tar sands exploration.632 

Having examined some of the concerns arising from the oil and gas industry in Canada, it is 

desirable to examine the main statutes that regulate the operation of the stakeholders in the 

Canadian oil and gas industry below. 

3.4. Charter of Rights and Freedoms 

The Canadian Charter of Rights and Freedoms, as part of Canada’s Constitution, is a 

fundamental document through which Canada maintains robust provisions for core human rights 

such as the right to life, liberty, and the security of the person.633 This provision applies to 

everyone in Canada including those engaged in or affected by the operations of the oil and gas 

industry. To emphasize the importance of the right to life, liberty, and the security of the person, 

Canada included it in some other domestic instruments (like the Bill of Rights) and also 

subscribed to some international instruments that provide for this right including the ICCPR,634 

the Convention on the Rights of the Child,635 the Convention on the Rights of Persons with 

Disabilities,636 and the American Declaration of the Rights and Duties of Man.637 To further 

emphasize the importance of this right, Canada also subscribed to some non-binding 

international instruments including the UDHR,638 and the American Convention on Human 

Rights which is yet to have a binding status because Canada is yet to ratify it.639   

One significant purpose of the Charter is the requirement of section 7 that legislation or state 

actions that interfere with the life, liberty, and security of the person must conform to the 

                                                           
630Alastair Sharp “Athabasca Chipewyan First Nation Seeks to stop Syncrude oilsands expansion project” Canada’s 
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634 ICCPR, supra note 147 at  art 6 & 9. 
635 Convention on the Rights of the Child, 20 November 1989 , at arts 6 – 9 (entered into force 2 September 1990). 
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(1948) at art I. 
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639 OAS, Organization of American States, American Convention on Human Rights, (1969) arts 4, 5 & 7. 
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principles of fundamental justice. While a fulsome discussion of the relevant jurisprudence is 

beyond the scope of this thesis, a few comments are offered here. This requirement has been 

judicially confirmed in Charkaoui v. Canada (Citizenship and Immigration)640 and in Singh v 

Minister of Employment & Immigration.641 Most importantly, the court in Chaoulli v. Quebec 

(A.G.),642 decided that section 7 rights apply to any government action that impacts any 

individual’s life, liberty, or security of persons notwithstanding that it may be outside 

adjudicative or administrative contexts.  

Also, the security of the person has been broadly interpreted to include both physical and 

psychological aspects as well as freedom from threats of physical suffering.643 Security of the 

person includes a person’s right to control their bodily integrity and it is activated where the state 

interferes with the person as well as when state action negatively impacts people's physical, 

mental644 and psychological health.645 Since the government’s regulation of the oil and gas 

industry may sometimes negatively impact this right to the security of the person, the existing 

scope of available protection of the said right may to that extent be extended within the oil and 

gas industry. 

The peculiar nature of environmental human rights makes them interwoven with other human 

rights included within the scope of section 7 of the Charter and this explains why it has been 

described to entail “the right to a basic level of environmental quality”646 as well as the 

perception in international law that environmental harm is capable of violating the core human 

rights647 as well as the section 7 rights.648 
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642 Chaoulli v. Quebec (A.G.) 2005 SCC 35 at par 124 & 194-199. [Chaoulli] 
643 Singh, supra note 636 at 207.  
644 R v. Monney (1999) 1 S.C.R. 652 at para 55; Chaoulli, supra note 637 at para 111 -124 & 200; R v. Parker 49 

O.R (3d) 481 (C.A.). 
645 New Brunswick (Minister of Health & Community Service) v. G.(J.) (1993) 3 S.C.R. 46 at 59; Blenco v. British 

Columbia Human Rights Commission (2000) 2 S.C.R. at par 58. 
646 Lynda M. Collins, “An Ecologically Literate Reading of The Canadian Charter Of Rights And Freedom” (2009) 
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supra note 641, 7 at 11; Andrew Gage, “Public Health Hazards and s.7 of the Charter” (2003), 13 Journal of 
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In determining the relevance of section 7 of the Charter to environmental human rights, it is 

noteworthy that section 32 of the same Charter provides that only actions that are linked to the 

government may enjoy Charter protection. The government may be linked to environmental 

rights violation in three ways which consist of pollutions from government-run industries, 

pollution from private industries that are licensed and permitted to operate by the government, 

and lastly, the subsistence of a regulatory regime that falls short of preventing harm to the 

environment. These said instances meet the section 32 requirement the effect of which is that it is 

capable of warranting a claim under section 7 of the Charter.649  

The relationship between environmental human rights and section 7 was further buttressed in 

Kelly v Alberta650 where the Alberta Energy Utility Board found resource exploration to 

constitute health risks651 thereby presenting circumstances capable of triggering section 7.652  

The right to personal liberty, being a part of section 7, is considered relevant to environmental 

rights because the section 7 right to liberty entails the freedom to, inter alia choose one’s place 

of residence and any interference through state-sponsored or stated permitted act (including 

resource extraction) would amount to a violation of the said section 7.653 Also, another way 

section 7 rights maybe be negatively impacted is when pollution resulting from government-

approved activities results in the involuntary ingestion of harmful substances into people’s 

bodies.654  

Regarding the security of the person component of section 7, it entails “a notion of personal 

autonomy involving, at the very least, control over one’s bodily integrity free from state 

interference and freedom from state-imposed psychological and emotional stress.”655 This 

section 7 component may be considered breached in two main ways. The first occurs when the 

“physical bodily health” of individuals is compromised by any “environmental harm” causing 
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government action. The second relates to the psychological aspect concerning which the courts 

have said: 

Not all state interference with an individual’s psychological integrity will engage s. 7. 

Where the psychological integrity of a person is at issue, security of the person is 

restricted to “serious state-imposed psychological stress.”... The words “serious state-

imposed psychological stress” delineate two requirements that must be met in order for 

security of the person to be triggered. First, the psychological harm must be state 

imposed, meaning that the harm must result from the actions of the state. Second, the 

psychological prejudice must be serious. Not all forms of psychological prejudice caused 

by government will lead to automatic s .7 violations.656 

These types of health impacts constitute a link between environmental human rights and section 

7 rights, thus affirming the assertion that environmental human rights violations may directly 

impact Charter rights.  

3.5. Canadian Energy Regulator Act 

The Canadian Energy Regulator Act657 is one of the statutes that regulate certain sections of the 

Canadian oil and gas industry alongside its provincial counterparts.658 Out of the over 760,000 

kilometers of pipelines in Canada, the federal regulatory body created under this instrument only 

regulates about 73,000 kilometers representing only 10%,659 thus allowing the provinces to come 

up with their own regulatory scheme. Despite this, this thesis only discusses federal laws due to 

space considerations and the fact that the applicable federal law has a national application 

outlook cutting across most provinces.660 This Act is relevant to this thesis because it concerns 

the human right to a clean environment which was identified in chapter 1 as a human right. This 

is so because it regulates the pipeline infrastructure within the Canadian oil and gas industry as 
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well as other matters that affect the realization of human rights within the industry. It is these 

provisions relevant to environmental human rights that shall be examined below. 

One of the ways to protect the environment is to ensure that public infrastructures and 

procedures that might impact the environment are not allowed to impact the environment 

negatively. Section 6 of the Act provides for the main purposes of the Act, one of which is that 

the instrument seeks to ensure that pipelines and other infrastructures are constructed, deployed 

for use, and abandoned in a safe manner that guarantees the protection of people and the 

environment from harm.661 It also provides that in addition to ensuring that regulatory policies 

are fair and efficient,662 it shall ensure that the procedure utilized for the exploration and mining 

of oil and gas guarantees the safety of persons, property, and the environment.663  

The procedure for implementing public works that impact the environment is also crucial to 

protecting the environment. The Act mandates the holders of operational certificates or permits 

to apply reasonable care to protect the safety and security of persons and the environment in the 

process of their operation.664 To ensure compliance with this duty, the Canadian Energy 

Regulator (CER) may direct the certificate holder to cease using a regulated facility until it is 

fixed, repaired, or improved as the CER may require.665 When necessary, the CER is also 

empowered to direct other government bodies to carry out remedial work in respect of regulated 

facilities to protect persons and the environment.666 If a person or body fails to comply with the 

directive of the CER to do remedial work, the body can take any action it considers reasonable667 

which includes authorizing its employees668 or a third party to do the required remedial work,669 

in which case neither the officers of the CER670 nor the third party671 so directed will be liable for 

the outcome of any action or omission committed in good faith to execute the directive.   

                                                           
661 Canadian Energy Regulator Act, S.C. 2019 c.28, s 6a.  
662 Ibid, s 6d. 
663 Ibid, at preamble & s 6d.  
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669 Ibid, s 95(3)(c). 
670 Ibid, s 95(4). 
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One of the features of this instrument that supports human rights is that it empowers the CER to, 

subject to the approval of the Governor in Council, regulate the designing, construction, 

operations, abandoning, and surveillance of pipelines to protect persons and the environment 

from possible harm.672 The Governor in Council is also empowered to determine the 

requirements for monitoring regulated facilities and remedial actions to be taken in the event of 

an oil spill, albeit with minimal interference with the CER.673 The Act provides for its 

enforcement via inspection officers who are to be designated by the Chief Executive Officer and 

their core duties include ensuring the security of persons and the environment.674 The officers are 

empowered to enter any premises to ensure compliance or stop non-compliance with the 

requirement of this law,675 and for this purpose, the officers must be provided with a certificate 

of authority by the regulator which shall be produced upon request by the occupant of a facility 

that has been entered for inspection purposes.676  

Also, these instruments support human rights by empowering enforcement officers to remove or 

operate machinery; cordon off portions of the facility; and identify persons found there as may 

be necessary.677 This does not necessarily negate the powers to conduct compliance audit as may 

be required and in any case, the owners of the facility concerned are obliged to assist the 

inspectors as may be required678 failing which they shall be guilty of an offense and liable to a 

fine of $1,000,000.00 or a maximum term of 5 years or both,679 or, in the case of a summary 

conviction, a fine of $100,000.00 or a prison term of 1 year or both.680 The inspection officers 

can also enter into private property without any warrant so long as it is not a dwelling house681 

and they are immune to civil liability that may otherwise arise from the execution of their 

power.682 
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Obstructing the activity of inspectors or giving them false information is prohibited.683 The 

regulator may also make regulations to determine what constitutes violations and if a corporation 

is found culpable for a violation, its corporate officers or representatives that authorized the 

action would be deemed to be a party to the violation and shall be liable to appropriate 

punishment.684 For persons suspected to have caused a violation, the defense of exercising due 

diligence, mistake, or acting based on honest belief is unacceptable685 and if a violation lasts for 

more than one day, each day shall be treated as a separate violation for punishment purposes.686   

By section 128(5) the determination of the body is final and not subject to any appeal except for 

judicial review under the Federal Courts Act.687 Section 137 is clear enough to drive home the 

point that environmental protection is key. It provides that in the event of an unintended spill 

happening, persons connected to the spill through their fault or negligence or who are legally 

responsible for those found to be at fault are altogether liable for actual losses suffered by any 

person688 and the cost incurred to remediate the spill689 as well as any liability arising from loss 

of income due to non-use.690  

For joint offenders, the level of liability, which is generally attributable without proof of fault,691 

is determined based on the degree of fault attributable,692 and liability is vicariously extended to 

even the contractor that built the pipeline or the infrastructure that caused the spill.693 This 

liability is not without limitations though. The maximum liability limit for the company that 

constructs a pipeline with a capacity to carry 250,000 barrels of oil per day is one billion dollars 

or any greater amount prescribed by the regulation694 and companies that construct pipelines 

with carrying capacity that differs from that stipulated in the Act have their liability limit 

determined by the Governor in Council through regulations.695 Companies engaged to construct 
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pipelines are required to keep a minimum balance that is equal to the limit of their potential 

liability696 and the balance must be maintained at all times.697 

Section 140 provides that in the event of a spill, the Commission has the power to direct the 

company in charge of the affected pipeline to cover the financial expenses incurred or to remedy 

the resultant effect by any federal, provincial or municipal government institution or any 

Indigenous group or individual. The cost as determined by the Commission is applicable even if 

it exceeds the amount of the limit of liability referred to in section 137(5).698 

In further seeking to protect environmental human rights, this instrument established a 

specialized adjudicative body known as a special tribunal for the sole purpose of expeditious 

determination of compensation claims arising under the Act concerning spills, so long as it is in 

the public interest to do so699 and without necessarily affecting the jurisdiction of regular 

courts.700 The special tribunal would have as members retired superior court judges or lawyers 

with at least 10 years’ experience.701 When required, the tribunal may hire technical experts to 

provide it with specialized knowledge702 and it has the same powers as Superior Courts.703 

Although the tribunal is not bound by the legal rules of evidence it still must not admit in 

evidence things are privileged and legally inadmissible.704 Any victim is allowed access to the 

tribunal either as individuals, groups, or government agencies, and the requirements of 

incorporation for groups is unnecessary.705 Although the tribunal may, unlike regular courts,  

reconsider its decision regarding a previously determined claim,706 its decisions are final and 

only subject to judicial review according to the Federal Court Act.707 

In determining appropriate sentencing in relation to spills from pipelines, the court must, in 

addition to considering the usual factors under the Criminal Code, also consider factors equating 
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the applicable fine to the amount of each aggravating factor related to the offense708 and the 

amount imposed as fine must reflect the effect and extent of each identifiable aggravating risk 

factor.709 Where the court finds the existence of any of these factors but refuses to increase the 

fine the court must explain the reason for the decision and in any case, the absence of any of the 

above factors is not necessarily a mitigating factor.710 

In addition to imposing applicable punishment, the court may also order the offender to put 

remedial measures in place711 or simply cease doing anything that may cause a repeat offense712 

The court may also compel the identified offenders to carry out environmental assessment and 

monitoring or simply require them to pay for it713 as well as make improvements to the 

environmental protection program.714 The offenders could also be directed to conduct 

environmental audits the results of which would be used to determine measures that should be 

put in place to prevent re-occurrence.715 They may also be required to pay into the 

Environmental Damage Fund amounts considered appropriate by the court716 as well as to 

publish and inform victims of the available information regarding the offense and the 

punishment imposed.717 

Offenders may also be required to perform community service,718 pay monies to environmental 

groups to assist their work,719 or provide scholarships and funding for academic purposes.720 If a 

judgment debt imposed under this Act is not paid, the prosecutor may approach a competent 

court to register the judgment to make it enforceable as a decision of that court. Owing to the 

strategic nature and the obvious potential liability that could arise from oil infrastructures like 

                                                           
708 Ibid, s 174(1)(a). 
709 Ibid, s 174(1)(b). 
710 Ibid, s 174(3). 
711 Ibid, s 175(1)(b). 
712 Ibid, s 175(1)(a). 
713 Ibid, s 175(1)(c). 
714 Ibid, s 175(1)(d). 
715 Ibid, s 175(1)(e). 
716 Ibid, s 175(1)(f). 
717 Ibid, s 175(1)(g)&(h); It is necessary to observe at this point that the regulatory system in Canada has suffered its 

own share of criticism as it has been characterized as being less robust than the required standard. For further 

explanation of this, see Martin Olszynski “No Virgina, our oil and gas regulatory systems are not robust” CBC 

News (20 August 2020), online: https://www.cbc.ca/news/canada/calgary/alberta-canada-oil-gas-regulatory-system-

failure-1.5691952. See also Daniel Watt, “The Impact Assessment Act, Canadian Energy Regulator Act and 

Offshore Energy: A View from Atlantic Canada” (2018) 6:2 Energy Regulation Quarterly.   
718 Ibid, s 175(1)(j). 
719 Ibid, s 175(1)(k). 
720 Ibid, s 175(1)(l). 
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pipelines, the Act prohibits individuals from constructing or operating pipelines,721 and the 

operation by companies is limited to the conditions of the certificate issued to permit such 

operations722 and they are also required to obtain approval from the commission before they 

transfer or divest themselves of their existing interest in a pipeline.723 

All applications to build pipelines must be made to the Commission724 and in deciding whether 

to grant it or not the Commission must consider relevant factors which include725 environmental 

effects,726 the safety of lives and property,727 health effects,728 Indigenous interests and 

concerns,729  availability of oil and gas to the pipeline,730 economic importance of the pipeline,731 

and the effect of the pipeline on the environmental responsibilities of the Canadian government. 

Even members of the public can make representations and submission to the Commission 

regarding the consideration of an application for a certificate.732 

Certificates issued are all subject to the condition that compliance with the Act, regulations, and 

orders made under it must be insured733 and they are subject to suspension734 or revocation if the 

holder applies for revocation or if the condition for issuance is contravened.735 Companies are 

not allowed to start construction of a pipeline without first obtaining a certificate issued by the 

Commission736 as well as complying with all applicable conditions to which the certificate is 

subject.737 Landowners whose interest may be affected by the pipeline project are required to be 

notified and opposition from them entertained.738 If the Commission deems it fit to protect the 

environment and persons, it can direct a company to relocate its pipeline and a company may not 

                                                           
721 Ibid, s 179(1). 
722 Ibid, s 180(1) & (2). 
723 Ibid, s 181(1). 
724 Ibid, s 182(1).  
725 Ibid, s 183(2). 
726 Ibid, s 183(2)(a). 
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abandon a pipeline unless it obtains permission from the Commission,739 although the company 

retains liability for the abandoned pipeline.740 

Unless permitted by the Commission, the Act prohibits any activity capable of causing ground 

disturbance to a pipeline.741 Such activities include inter alia any form of construction742 or the 

operation of a vehicle around a pipeline.743 Offenses related to this prohibition are punishable by 

a fine of $1,000,000.00 or imprisonment for a term of five years or both if the conviction is by 

indictment, while for a summary conviction the punishment is a fine of $100,000.00 or 

imprisonment for 1 year or both.744 Finally, the law makes adequate provision for ensuring its 

continuous relevance by providing for its mandatory review by Parliament every decade since its 

coming into force.745 

As is evident from the foregoing, this instrument is replete with provisions relevant to improving 

environmental human rights and other human rights within the oil and gas industry. This is 

deducible from its provisions inter alia for safety in the construction and deployment of pipelines 

infrastructure, inspection officers, liability for violators (especially oil spillers), and specialized 

tribunals for trying offenders. Overall, the instrument is commendable for seeking to safeguard 

the level of human rights in the oil and gas industry in Canada. 

This instrument is particularly relevant to this thesis because according to the government of 

Canada, it improves “environmental protections”746 by preserving extant operational rules, to 

guarantee protection to the environment and other affected stakeholders as well as encourage 

increased Indigenous and public participation.747 This instrument is also capable of improving the 

procedure for assessing and approving projects.748 

                                                           
739 Ibid, s 241(1). 
740 Ibid, s 241(5). 
741 Ibid, s 335. 
742 Ibid, s 335(1). 
743 Ibid, s 335(2). 
744 Ibid, s 335(9). 
745 Ibid, s 392. 
746 Canada Energy Regulator, “The new Canada Energy Regulator” (13 November 2019), Canada Energy Regulator, 
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https://www.capp.ca/environment/regulation-and-monitoring/
https://www.capp.ca/environment/regulation-and-monitoring/


104 
 

3.6. The Impact Assessment Act 

The Canadian Impact Assessment Act (IAA)749 is one of the leading domestic instruments that 

seek to regulate oil and gas projects in a fashion relevant to human rights (especially 

environmental rights) in the Canadian oil and gas industry. Since the core objective of the Act is 

to protect environmental interests through impact assessment, the need for an assessment is 

triggered by the desire to engage in activities that can impact the environment. This category of 

activities which includes oil and gas is contained in the project list which is included in the 

Physical Activities Regulation.750  

The IAA in section 7 expressly provides that a project must be aborted if it is capable of 

adversely affecting environmental components like fishery, aquatics, and birds, etc.751 It also 

applies to environmental effects that occur on federal lands, as well as those that happen across 

provincial and national boundaries.752 This section also provides for aborting projects that 

negatively affect Indigenous peoples as regards their culture, traditional land, or other things that 

have cultural value and form part of their heritage.753 Projects falling within this category may, 

however, be carried out if the agency determines that impact assessment is not required and the 

decision is made public754 if the proponents comply with the conditions of a subsisting decision 

issued under section 65 of the Act;755 or if the Impact Assessment Agency of Canada permits the 

proponents to carry on with the desired act subject to certain conditions that may be imposed, 

including impact assessment after the project.756 To allow proponents carry on with a project, 

federal authorities are precluded from exercising any approval power granted to them by any 

other Act of Parliament aside from the Impact Assessment Act unless the Agency decides to 

dispense with impact assessment757 or the decision issued to the proponents under section 65 

reveals that the possible effect of the project indicated in the impact assessment report is 

favorable to the public.758 The Minister may unilaterally designate as requiring assessment, an 

                                                           
749 Impact Assessment Act, S.C. 2019, c. 28, s. 1. 
750 Physical Activities Regulations: SOR/2019-285 (August 8, 2019) at s2 & 30. 
751 Impact Assessment Act, supra note 744 at s 7(1)(a)(i)-(iii). 
752 Ibid, s 7(1)(b)(i)-(iii). 
753 Ibid, s 7(1)(c)(i)-(iii). 
754 Ibid, s 7(3)(a). 
755 Ibid, s 7(3)(b). 
756 Ibid, s 7(3)(c). 
757 Ibid, s 8(a). 
758 Ibid, s 8(b). 
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otherwise undesignated physical activity if, in his opinion, the execution of that activity will 

negatively affect a federal jurisdiction or raise public concern.759 This is so except where a major 

part of the activity has already begun760 or where a federal authority already authorized the 

action.761  

One of the features of this Act is that it allows for public participation (through invitations for 

comments) in the process leading up to the impact assessment of a designated project.762 It also 

requires the Agency to consult with various relevant authorities, influencing the process of 

assessing a designated project, including consulting with Indigenous groups and persons who 

maybe be impacted by the project.763 The report of the concerns and issues raised by the 

consulted relevant stakeholders are also required to be availed to the proponents764 and a copy 

posted on the internet for public purposes.765 This use of the internet and its attendant effect on 

human rights is a difference noticeable in the systems obtainable in the two countries being 

reviewed and it will also be discussed further in Chapter 4. 

After receiving the said report the proponent must provide the Agency with an explanation of 

how it plans to address the issues raised,766 based on which the Agency would decide if there is a 

need for impact assessment.767 If the Agency is unable to decide owing to the incompleteness of 

the information contained in the explanation, the Agency may call for further information from 

the proponents.768 If the Agency believes that the notice containing the plan is adequately 

informative, it must post a copy on the internet for public purposes.769 

Any federal authority having useful technical information concerning a designated project that is 

about to be assessed must avail the Agency of the said available information.770 In deciding 

whether an impact assessment is required, the Agency must consider certain factors which 

                                                           
759 Ibid, s 9(1). 
760 Ibid, s 7(a). 
761 Ibid, s 7(b). 
762 Ibid, s 11. 
763 Ibid, s 12. 
764 Ibid, s 14(1). 
765 Ibid, s 14(2). 
766 Ibid, s 15(1). 
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768 Ibid, s 15(2). 
769 Ibid, s 15(3). 
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include the description of the project and the plan for executing it as provided by the 

proponents;771 chances of the project having a negative effect within a federal jurisdiction;772 any 

adverse effect on the rights of Indigenous persons;773 public comments and concerns;774 studies 

and plans made available to the Agency;775 any other factor that the Agency considers 

necessary776 and a copy of its decision must be posted on the internet for public purposes.777 

When the assessment is commenced, the Agency must inform the proponents within 180 days 

through a notice which may also include a request for further information778 and other documents 

prescribed by regulations made under paragraph 112(1)(a) of the Act. The Agency can extend 

the 180 days duration by a further 90 days779 but the reason for granting it must also be posted on 

the internet.780 The agency must also consider factors contained in section 22(1) in determining 

what information or which studies are required for the impact assessment781 and the scope of 

such factors are to be determined by the agency.782 A copy of the notice of commencement of 

assessment must also be posted on the internet.783 

Within a maximum period of 3 years after the proponents are notified of the commencement of 

the impact assessment, they must provide the agency with any information required in the notice 

of commencement,784 although at the proponent's request the agency may extend the time limit785 

at which time the agency may also request for further information786 and upon receiving the 

required information the Agency must post it on the internet.787 The impact assessment is 

automatically terminated if the proponents fail to provide the required information within the 

                                                           
771 Ibid, s 16(2)(a). 
772 Ibid, s 16(2)(b). 
773 Ibid, s 16(2)(c). 
774 Ibid, s 16(2)(d). 
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stipulated time frame788 in which case the Agency must notify the public through a notice posted 

on the internet.789 

As the assessment progresses, the Agency must offer to consult with jurisdictions having powers, 

duties, or functions concerning that project.790 A typical impact assessment must consider the 

negative or positive effects of the changes that the project will cause to the environment and the 

prevailing health, social and economic conditions.791 This extends to looking into the effect of 

possible malfunction or accident during the execution of the project792 as well as the result of an 

interaction between that and other physical activities that may be performed during the project.793 

To mitigate any adverse effect of the project, the Agency must also consider available impact 

mitigation measures that are technically and economically viable.794 

The Agency must ensure that when required, an impact assessment must be conducted795 and a 

report issued thereafter.796 The Agency is also required to allow public participation in the 

impact assessment process.797 After completing the assessment, the agency must prepare a draft 

report which must be posted on the internet for public comments.798The said public comments 

must be considered in the preparation of a final report that will be forwarded to the Minister.799 

The appropriate Minister may also refer an assessment to a review panel if he or she thinks that it 

is in the public interest to do so800 but not without regard for certain factors like the extent of the 

potential adverse effect of the project,801 public concerns802 , and effect on Indigenous peoples.803 

In any case, the Minister is mandated to refer a project to the review panel if it is regulated under 

                                                           
788 Ibid, s 20(1). 
789 Ibid, s 20(2). 
790 Ibid, s 21(a). 
791 Ibid, s 22(1)(a). 
792 Ibid, s 22(1)(a)(i). 
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795 Ibid, s 25(a). 
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either the Nuclear Safety and Control Act804 or the Canadian Energy Regulator Act805 and it is 

the impact assessment conducted by the review panel that the said regulatory bodies must utilize 

for licensing purposes.806 

A typical review panel is required to conduct an impact assessment of the designated project807 

and make information used for the assessment publicly available808 as well as hold public 

hearings809 and prepare assessment reports that contain the potential effects of the project and 

public comments about it as well as possible remedies.810 The panel is also required to submit the 

impact assessment report to the Minister.811 Thereafter, the Minister shall decide whether the 

effects noted in the report are in the public interest812 or refer the report to the Governor in 

Council for decision.813 To determine what is in the public interest the following factors must be 

considered: the contribution of the project to sustainability,814 the significance of the adverse 

effect noted in the report,815 the implementation of the available mitigation measures,816 the 

possible impact of the project on the Indigenous population,817 and the effect of the project on 

the government's ability to meet its environmental obligations.818 

If the project is determined to be in the public interest, the Minister must create conditions that 

he or she deems fit regarding the adverse effects within federal jurisdiction that the proponents 

must comply with.819 These conditions are those possible remedial plans that the Minister may 

                                                           
804 Ibid, s 43(a). 
805 Ibid, s 43(b). 
806 Ibid, s 45. 
807 Ibid, s 51(1)(a). 
808 Ibid, s 51(1)(b). 
809 Ibid, s 51(1)(c). 
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require by sections 60(1)(a) and 62 to be considered820 as well as the implementation of a follow-

up program and adaptive management plan.821 

The Minister may designate a physical activity, or a class of physical activities, executed on 

federal lands that is not concerning a physical work and is not a designated project, but that, in 

the Minister’s opinion, may have negative environmental effects.822 The Minister may authorize 

the agency or establish a committee charged with the responsibility of assessing the effects of 

subsisting or latter physical activities carried out in a region that is entirely on federal lands.823 

The Minister may even agree with a jurisdiction for the joint establishment of the committee to 

conduct the assessment824 and in this case, the agency must offer to consult with the concerned 

jurisdiction.825 The Minister may also set up a committee or authorize the agency to assess the 

government's impact assessment policies826 with public participation.827 

The Act also provides for the existence of a Canadian Impact Assessment Registry consisting of 

an internet site and project files828 that must also be publicly accessible.829 The President of the 

Agency is empowered to designate persons as enforcers830 and no action may lie against them for 

acts done in good faith in the course of their work.831 The enforcers may enter a place to enforce 

this Act if they believe a designated project is being carried on thereon.832 

If an enforcement officer believes that any part of the IAA has been breached, they may cause a 

notice of non-compliance to be issued to the offender,833 which notice must include inter alia the 

section of the Act being contravened834 and the facts surrounding the alleged contraventions.835 

                                                           
820 Ibid, s 64(4)(a). 
821 Ibid, s 64(4)(b). 
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The enforcement officers are also empowered to halt further execution of contravening acts836 as 

well as take measures necessary to ensure compliance or mitigate non-compliance837 and any 

person to whom an order is given must comply with the order838 failing which the enforcement 

officers may execute the required measures at their discretion but at the offender's expense.839 

The said orders may be enforced as a typical court order emanating from a federal court or a 

Superior Court of a province.840 

If a court realizes that an offense under this Act is about to be committed, it can issue an 

injunction ordering the potential offender to desist from committing the offense.841  Persons who 

know about the commission of offenses are also urged to voluntarily report842 whilst their 

identities are kept confidential.843 Employees are also encouraged to report their employer for 

offenses committed under this Act and they are protected from being retaliated against by their 

employer.844 

When corporations are responsible for an offense, the senior officer that authorized the act is a 

party to the offense and liable to pay the penalty provided for individuals and it is not relevant 

whether or not the corporation was prosecuted.845 Finally, the Act provides that it must be 

comprehensively reviewed after ten years of its coming into force.846 The foregoing provisions 

are particularly important because they provide a basis for the regulation of the oil and gas 

industry in such a manner as to prevent environmental degradation which has been noted in 

chapter 1 as crucial to the enjoyment of other human rights including the right to life. Having 

examined the provisions of the Impact Assessment Act, this thesis will now examine some of the 

challenges noticeable within the Canadian Impact Assessment system below.   
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839 Ibid, s 129(2). 
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3.6.1 Canadian Impact Assessment and Public Participation Experience 

Impact Assessment has been identified as a strategy that affords protection to the values of civil 

groups and improves the level of consciousness associated with the environment and natural 

resources.847 It has been identified as playing a pivotal role in protecting the environment and 

related public interest in relation to the extractive industry.848 It has also been described as an 

opportunity for stakeholders outside the regulators and proponents to communicate their views 

and influence policy decision.849 This is specifically so in Canada because it is generally tailored 

to react, for public purposes, to issues related to the utilization of mineral deposits.850 This 

feature of impact assessment is quite explainable under the subsisting Canadian Impact 

Assessment legislation which in addition to providing for public participation also acknowledges 

Indigenous knowledge in the assessment process.851 Also, environmental assessment involving 

land claims agreements across Canada's North provides for the engagement of Indigenous 

peoples in resource development discussions.852 

Indigenous participation in impact assessment is not new to Canada. It dates backs to 1975 when 

the James Bay and Northern Quebec Agreement, subscribed to by the Cree and Inuit established 

provisions for increased participation of their communities in environmental policy directives.853 

It was, however, the Berger investigation into the proposed Mackenzie Valley energy pipeline 

project that propagated Indigenous participation in environmental assessments especially among 

communities along the Mackenzie River in Northern Canada, bringing to the fore the issues of 

northern hydrocarbon development and Indigenous policy with conclusions and 

recommendations for a moratorium on pipeline development until amicable settlement of land 

                                                           
847 Courtney Fidler & Bram Noble, “Advancing strategic environmental assessment in the offshore oil and gas 

sector: Lessons from Norway, Canada, and the United Kingdom” (2012) 34 Environmental Impact Assessment 

Review at 12.  
848 Manitoba Law Reform Commission, Manitoba’s Environmental Assessment and Licensing Regime under the 

Environment Act (2015) at 6. 
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regulation of hydraulic fracturing in the Bakken Shale Formation” (2018) 36:3 Journal of Energy & Natural 
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claims was reached.854 Berger’s analysis was so far-reaching that it was identified as setting an 

international standard for Indigenous participation in resource-related policy undertakings.855 

Indigenous participation entails the effective interaction between project proponents and other 

stakeholders to determine the potential effects of proposed projects prior to issuing authorization 

permits and subsequently throughout the project implementation856 to provide policymakers with 

the ideas needed to anticipate the effect of proposed projects.857  This allows for inputs from 

Indigenous peoples, which, if effectively implemented, will address their environmental human 

rights concerns. This will in turn affect their other core human rights because as mentioned in 

chapter 1, the environment is key to the enjoyment of other human rights.  

As Udofia notes, “Indigenous participation can be effective and also meaningful.”858 It is 

effective when the aim is attained in a meaningful and inclusive manner, and it is efficient when 

participation does not result in an unreasonable delay of assessment decisions. It is meaningful 

when Indigenous stakeholders are involved in the process leading up to assessment 

determination thus creating a platform for the exchange of ideas. It further entails that project 

proponents are willing to accept required changes and possibly alter, amend, or even abandon a 

proposed project, hence it is necessary for proposed projects to enjoy legitimacy.859   

Notwithstanding the above, the prevalent approach to Indigenous participation in Canadian 

impact assessment practice has been critiqued for being complicated, and simply aimed at merely 

complying with the rules for consultation rather than seeking ideas for planning resource-related 

decisions.860 In response to this, the Canadian government increased budgetary support for key 

government agencies.861 This is so notwithstanding that project proponents have also come to 

view assessments as a difficult process that slows down the licensing process.862 

                                                           
854 D.J. Gamble, “The Berger Inquiry: an impact assessment process” Science, 3 March 1978, 19 9(4332), 946–951.  
855 Ibid.  
856 Jessica McEachren et al, “The controversy of transferring the class Environmental Assessment process to 
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857 Ibid. 
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Assessment, as it is today, started in Canada in 1973 under the Federal government’s 

“Environmental Assessment Review Process (EARP).”863 At inception, participation under the 

EARP was limited to submitting a brief oral or written representation to a review panel that was 

lacking in decision making transparency and failed to recognize Indigenous participation and the 

impacts in its practice.864 

Afterward, Indigenous participation received a boost globally and in Canada especially, between 

the 80s and the 90s partly due to initiatives like the International Labour Convention on 

Indigenous and Tribal Peoples in Independent Countries865 (1989) and the World Commission 

on Environment and Development Summit (1987).866 Canada’s federal government further 

supported Indigenous involvement through the creation of financial support schemes to 

financially strengthen stakeholders.867  

Thereafter, further revisions were made to the assessment process at the federal level to allow for 

the inclusion of Indigenous “traditional knowledge”868 notwithstanding that Canada was not a 

signatory to the International Labour Organization (ILO) Convention 169 which was considered 

to be the only international instrument with binding force on the rights of Indigenous peoples.869 

Subsequently, the EARP was replaced with the Canadian Environmental Assessment Act 

(CEAA) which was enacted in 1995 but was itself replaced with the IAA in 2019. In the CEAA, 

new prerequisites for participation were introduced (and retained in the subsequent IAA) which 

included in the assessment process the issuance of public notice of an assessment application and 

public availability of assessment documentation.870 
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867 Ibid. 
868 Ginette Lajoie & Michel Bouchard, “Native involvement in strategic assessment of natural resource 
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Problems affecting the Canadian assessment process have been identified. They include “lack of 

clarity and understanding concerning participation, the legal duty to consult and the 

responsibilities of industry and government”;871 “late timing of Aboriginal participation and 

relationship building in the project development cycle owing to government’s unwillingness”;872 

non-commitment to participation by proponents of relatively small projects;873 “insufficient 

information available to project proponents regarding right holders and stakeholders”874 thereby 

denying project proponents the opportunity to better outline meaningful participation strategies 

and engage more efficiently;875 unavailability of “documented traditional knowledge”;876 lack of 

easy accessibility to most affected communities;877 leadership tussle;878 fixed nature of timelines 

for answering to assessment inquiry;879 and misconceptions regarding who is responsible for the 

initiation of early Indigenous participation and consultation process.880 From the foregoing it is 

obvious that the Canadian process is not perfect and there are still challenges facing the system, 

thereby requiring some ameliorative actions which will be examined below 881 

3.6.1.1. Impact Benefits agreements  

 

The “Impact and Benefit Agreement”882 is a way of improving the efficacy of public 

participation which may contribute to improvement in the level of environmental human rights 

protection through guarantees made in the agreement. It is a private agreement that creates a 

binding relationship between proponents and stakeholders. It usually confers benefits on 

Indigenous communities in exchange for commitments to support a project883 thereby affording 

affected communities the opportunity of early participation in project planning. Examples of 

projects where this arrangement was utilized include the “Ekati, Diavik, and Snap Lake diamond 
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mines in the Northwest Territories,”884 “the Voisey’s Bay nickel mine in Newfoundland and 

Labrador”,885 and the Horizon Oil Sands Project in Alberta.886 This system was also utilized to 

confer benefits on members of the Tahltan First Nation in British Columbia in exchange for their 

support.887  

3.6.1.2. Investment in training programs to support Aboriginal education 

 

This is an arrangement whereby relevant stakeholders such as governments and industry build 

information and technical know-how within Indigenous communities through the establishment 

of assessment training programs.888 This is so because a limited understanding of the assessment 

procedure often limits the capacity to participate which in turn limits the efficacy of the impact 

assessment. Hence, this arrangement allows regulatory stakeholders to improve environmental 

human rights through impact assessment by encouraging participation. An example of this 

program is the “Northern Labour Market Committee in Air Ronge, Saskatchewan”.889 

3.6.1.3. Improved Financial Resources for Indigenous Engagement Pre and Post 

Assessment Review 

 

This section deals with a method of fulfilling the procedural environmental human rights 

identified in chapter 1 and it entails improving the existing participant funding schemes to 

include “industry investments”890 in Indigenous engagement after assessment decisions, and such 

investments may be deemed a precondition for the “regulatory approval of a proposed 

project.”891 This will also improve the level of public participation which will in turn improve the 

level of environmental human rights through impact assessment. An example is the Canadian 
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Environmental Assessment Agency funding of affected Indigenous communities’ participation in 

assessments and the National Energy Board funding for stakeholders’ participation.892 

Other steps that have been recommended include providing “flexible timelines for assessment 

reviews and establishment of an Indigenous assessment advisory committee”893 which may help 

ensure promptness of community responses to assessment applications,894 as well as that 

government should take the front seat in providing clarity of purpose and expectation in the 

assessment process.895 From the foregoing, it is obvious that there are differences between the 

Canadian and the Nigerian systems (which will be discussed in chapter 4) that are worthy of 

emulation in Nigeria. The Canadian system is nevertheless not perfect thus requiring 

improvements on its own part as suggested above. Having examined the impact assessment 

system in Canada, this thesis will now proceed to examine the Canadian Environmental 

Protection Act. 

3.7. Canada Environmental Protection Act 

The Canada Environmental Act provides for the protection of the environment. It contains inter 

alia provisions regarding environmental regulation and offenses, which makes it specifically 

relevant to the protection of environmental human rights as well as to this thesis in general.    

One way the Act protects the environment is to encourage private citizens (including employees) 

to report actual and potential environmental violations to the appropriate authorities,896 with 

assurances of confidentiality.897 The law envisages that employees may be involved in reporting 

their employers so it protects the employee who reports the employer from possible retaliation 

from the employer.898 Besides reporting, any adult resident of Canada can apply to the Minister 

for investigation of an offense under the Act899 and the appropriate Minister shall be obliged to 

so investigate900 failing which the person requesting for investigation may take appropriate legal 
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actions to compel the investigation.901 There is no doubt that this will positively affect the 

attitude of regulatory officers towards incidents (that have environmental damaging effect) 

which will, in turn, affect the availability of the substantive human rights, which (as identified in 

chapter 1) includes the right to an atmospheric condition that is free from contamination.  

The Act also protects substantive environmental human rights by offering protection to potential 

and actual victims of offenses under the Act. This is done by providing that they are entitled to 

seek a court injunction to order the perpetrator of the contravening act to cease performance902 or 

implement loss prevention measures903 and at the minimum, actual victims are entitled to apply 

to the court to obtain compensation.904 To prevent pollution, the Minister may require 

appropriate stakeholders to prepare and execute a pollution prevention plan.905 In instances 

whereby toxic substances are released or are about to be released into the environment, the 

person in charge of the process shall, in addition to taking measures to protect the environment 

from harm, notify an enforcement officer906 failing which an enforcement officer may take the 

required action even if it requires access to the property907 and persons who help the said officers 

shall not be liable for any act done in good faith.908 The Act protects employees from 

discrimination or retaliation for acting in compliance with the provisions of the Act. This will 

also positively affect the enjoyment of substantive environmental rights by spurring stakeholders 

to take preventive actions.  

In seeking to protect Canada’s vast marine environment, the Act prohibits the importation or 

exportation of substances for disposal at sea within or outside Canadian territory.909 To extend 

protection to the air, the Act provides that if a substance is released into the air which causes air 

pollution outside Canada or violates an international agreement binding Canada910 the Minister 

shall, for nonfederal sources, consult with the government in charge of the source and offer it an 
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opportunity to, if possible, remediate the mess.911 If the source is a federal one or if the 

government in charge of the source is unable to remediate the situation, the Minister may subject 

to approval by the Governor in Council to publish a notice or make a recommendation for the 

control of the pollution.912 

The Act recognizes that managing environmental emergencies is crucial to protecting the 

environment, hence the Act empowers the Minister to require stakeholders to put together an 

emergency plan regarding the management of the emergencies.913 Persons whose properties are 

affected by the emergency914 or who are not otherwise required to report but who acquire 

information regarding a potential emergency may report the impending emergency to an 

enforcement officer915 in which case the reporter's identity shall be kept confidential.916 Where 

an emergency is reported, whoever is responsible for it shall be required to take urgent actions 

failing which enforcement officers may take the required action or cause them to be taken.917 

Where this is the case, those involved in taking the action shall not bear any liability for things 

done in good faith and any cost incurred shall be recoverable from the person in charge of the 

facility.918 This will also positively affect the enjoyment of environmental human rights by 

encouraging stakeholders to be proactive towards potential environmental incidences. 

The Act recognizes that monitoring and enforcement is key to protecting substantive 

environmental human rights such as access to good quality air and land, hence it provides that 

the Minister may designate as enforcement officers, persons whom he or she deems fits919 or 

persons employed in the administration of environmental laws920 and they shall have the powers 

of peace officer subject to the Minister’s direction.921 These enforcement officers are empowered 

to enter and inspect any place (except a dwelling house in which case consent of the occupier or 

a warrant is required)922 they suspect is being used to store substances or equipment that is 
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subjected to the Act923 and they are protected from threats of liability arising from their activities 

so long as activities are done in good faith.924 

The Act also recognizes the relevance of strong punitive measures to sustaining environmental 

human rights protection, hence, the Act is replete with various punishment provisions for 

individual offenders ranging from $15,000.00 to $1,000,000.00 or to a prison term of three years 

or both for first offenders and between $30,000.00 and $2,000,000.00 or three years 

imprisonment or both for subsequent offenses.925 Where the conviction is summary, the fine 

ranges between $5,000.00 to $300,000.00 or imprisonment for a maximum term of 6 months or 

both for first offenders and $10,000.00 to $600,000.00 or a prison term of six months or both for 

subsequent offenses.926 The Act recognizes that big corporate offenders need tougher punishment 

to ensure compliance with the Act, hence the Act distinguishes between big and small 

corporations based on their financial capacity. 

The Act acknowledges that the effectiveness of punitive measures is subject to the financial 

strength of the stakeholders, hence it varies the applicable punishment based on financial worth. 

Big corporations caught contravening the Act will be liable to pay between $500,000.00 and 

$6,000,000.00 for a first offence and between $1,000,000.00 and $12,000,000.00 for subsequent 

offences.927 For summary convictions, they are liable to pay between $100,000.00 and 

$4,000,000.00 for a first offense and between $2,000,000.00 and $8,000,000.00 for the 2nd or 

subsequent offense.928 For small revenue corporations they are liable to pay between $75,000.00 

and $4,000,000.00 for first offence and between $150,000.00 and $8,000,000.00 for subsequent 

offences.929 For summary convictions of small revenue corporations, they are liable to pay 

between $25,000.00 and $2,000,000.00 for a first offense and between $50,000.00 to 

$4,000,000.00 for subsequent offenses.930 

To safeguard investigative procedures, the Act also makes it an offense to negligently file a 

document that contains false or misleading information concerning anything covered by the 
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Act931 and it prescribes steep punishment for offenders.932 The Act also provides that an offender 

under the Act who deliberately causes a disaster occasioning harm to the environment933 or poses 

risk to life shall be liable to pay a fine or a term of 5 years or both.934 For offenses committed on 

more than one day, the offender is potentially liable for a separate conviction for each day of the 

offense.935 

The Act seeks to discourage officers of a corporation from using the corporate veil to indirectly 

violate the Act, hence it provides that where corporations violate the Act, the officers or agents 

of the corporation found to have authorized the act constituting the offense shall be regarded as a 

party to the offense and they shall be guilty and liable on conviction to the punishment 

prescribed for individuals irrespective of whether the corporation has been prosecuted or 

convicted.936 This raises the issue of liability for corporate officers and its attendant effect on 

human rights as obtainable in both countries under assessment and it will be discussed further in 

Chapter 4, and most importantly it will likely improve human rights in the oil and gas industry 

since decision-makers will likely be inclined to avoid any personal liability. 

When any conviction is recorded, the court in imposing punishment may also order that the 

offender put in place a range of measures which include the remedy of the harm, the execution of 

a pollution prevention plan, a plan to ensure environmental effects monitoring, an environmental 

audit or payment of a certain amount to environmental & health groups operating within the 

affected community to aid their work. Lastly, the Act shows an understanding that the industry is 

prone to constant changes hence it provides for a review of the Act by the Senate and House of 

Commons every 5 years after its coming into force.937 

3.8. Canada Oil and Gas Operations Act 

The Canada Oil and Gas Operation Act is one of the many instruments that regulate the 

Canadian oil and gas industry and its provisions relating to human rights in the oil and gas 
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industry shall be examined below. The Act provides that no one shall undertake exploration 

activities unless the person is duly authorized to do so.938 It also provides that before 

abandonment is approved, the appropriate regulator must ensure that the holder or the successors 

or assigns can pay for the abandonment and any cost associated therewith.939 The Commission of 

the Canadian Energy Regulator (CER), aside from being charged with the responsibility of 

issuing operating licenses, is also mandated to issue an authorization for each explorative work 

or activity proposed to be carried on940 subject to requirements like carrying out environmental 

studies941 and clearing the cost incurred in approving the design, assembly, and deployment of 

facilities and platforms.942 

When required, the Act authorizes any person to enter the land and use it to ensure 

environmental safety.943 This entry is also extended to abandoned pipelines944 however such 

entry is subject to the owner's approval if the owner derives title from outside paragraph (1)(b) of 

section 5.945 

Regarding navigable waters, the Act also prohibits the construction of pipelines on navigable 

waters without due authorization,946 and to issue such authorization the regulatory agency must 

consider the effect of its decision on navigation. When a clean-up becomes necessary because of 

an oil spill, the Commission of the CER must ensure that the spill treatment agent to be used 

must be such that it can achieve a positive effect.947 

Prior to issuing authorization of any sort, applicants must declare inter alia that: the equipment to 

be used is fit for purpose, the operating atmosphere is appropriate and the personnel is 

competent;948 and the applicants shall ensure that the required standard is sustained throughout 

the work or activity.949 In situations when the owner of the facility is neither the operator nor the 
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applicant, the CER can accept a similar declaration from the owner rather than the applicant.950 If 

any of the parts of the equipment, operations, or personnel changes a new declaration must be 

made immediately951 and no authorization shall be issued unless the new equipment, procedure, 

and personnel have been certified by an appropriate certifying authority.952 

The Act also confers the CER with some form of adjudicative authority necessary to function 

effectively. This allows the CER exclusive jurisdiction to adjudicate on matters relating to any 

breach under this Act953 and it may do so on its own without being prompted by a complaint.954 

When necessary, the CER may also exercise its power to conduct a public hearing concerning 

the exercise of its powers under this Act.955 

The Act provides for the creation of a special committee known as the Oil and Gas Committee 

which shall be constituted by the Governor in Council.956 The Committee shall when charged 

with the duty to inquire into an appeal, have full jurisdiction to inquire into, hear and determine 

the matter of the inquiry or appeal and make appropriate orders957 which are enforceable as that 

of a Federal Court.958 

The Act expressly prohibits waste which is described to include:959 the inefficient dissipation of 

reservoir energy;960 the drilling, operating or producing in a manner that leads to excessive loss 

of oil and gas;961 the inefficient storage of oil or gas above ground or underground;962 producing 

oil or gas beyond the capacity of available storage and marketing facilities;963 and the escape or 

flaring of gas that could be processed for economic purposes or re-injected underground.964 If the 

Chief Conservation Officer (CCO) believes that waste of any form different from that described 

in subsection 2f (flaring) is being committed then the CCO may order the stoppage of the 
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defaulting operations.965 If necessary, the CCO may authorize entry into the place where the 

waste is taking place and take over the management and control of operations966 and any cost 

incurred during that process shall be covered by the permit or leaseholders.967 

If the waste occurring is gas flaring, then the CCO may apply to the CER to require the operators 

to show cause why the Commission should not take action against them.968 Whenever a spill 

occurs, any person carrying on oil exploration or production activities at the time of the 

occurrence is mandated to report the spill to the CCO969 and the person making the report shall 

immediately take appropriate remedial actions970 failing which the CCO may take necessary 

action971 which includes taking over the management and control of the affected place972 and the 

cost incurred shall be covered by the person who failed to act.973 If the CCO decides to act 

through a third party, such persons acting on behalf of the CCO shall not be personally liable for 

any liability that may arise therefrom.974 All persons negligently responsible for the spill or 

responsible for the supervision of others found negligently responsible for the spill shall be 

jointly and severally responsible for costs and losses arising therefrom.975 

The Act generally provides that any contravention976 or failure to comply with the directions of a 

safety officer977 amounts to an offense and offenders are liable, on summary conviction, to either 

a maximum fine of $100,000.00 or a prison term of 5 years or both.978 For conviction upon 

indictment, the punishment shall be a maximum fine of $1,000,000.00 or a maximum term of 

imprisonment of 5 years or both.979 
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Courts are also enjoined to increase the fine to cover for each aggravating factor related to the 

offense.980 Some of these include: the risk or harm the offense causes to people’s health and the 

environment and whether it is persistent, extensive, or irreparable;981 whether the offender acted 

recklessly and omitted to take preventive measure to increase their revenue or cut cost or if the 

offender is a serial offender;982 and whether the offender attempted to conceal the offense or 

failed to take preventive or remedial measures.983 

Most importantly, when a corporation is found to have committed an offense under this Act, any 

of its officers or agents that directed or approved the violation are liable as parties to the offense 

irrespective of if the company has been prosecuted984 and in proceedings against anybody under 

this Act it is sufficient to prove that the violation was caused by an agent of that person.985 

Finally, defenses of due diligence or honest mistake of facts are unacceptable under this Act986 , 

and violations that continue for more than one day constitute a different violation for each day of 

the violation.987  

3.9. Canada and the Inter-American Human Rights System  

The Organization of American States (OAS) is a regional body that Canada joined in 1990 and it 

is relevant to this thesis because of its human rights-related roles. By joining the OAS, Canada 

accepted to respect the human rights obligation in the OAS Charter988 and the American 

Declaration of the Rights and Duties of Man,989 as well as the jurisdiction of the Inter-American 

Commission which includes providing relevant recommendations to members as well to process 

petitions against member states notwithstanding that prospective petitioners, are required to 

exhaust local remedies before approaching the body.  
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Amongst the organs of the OAS, the Inter-American Commission is the one with the power to 

refer cases to the Inter-American Court of Human Rights which adjudicates human rights issues 

between the Commission and member states. However, since Canada is yet to ratify the 

American Convention on Human Rights as well as recognize the jurisdiction of the inter-

American Court of Human Right, the jurisdiction of the Commission is restricted to considering 

petitions arising out of violations of the American Declaration on the Rights and Duties of Man 

which has, in turn, minimized the Commission’s activities in relation to Canada with emphasis 

placed on the rights related to life and immigration in circumstances that are unrelated to the oil 

and gas industry.990 

Although the Inter-American Declaration of the Rights and Duties of Man was not intended to 

be binding, it is now considered binding on members including Canada because by the time 

Canada ratified it in 1990 it had already acquired legal status through the creation and 

development of the inter-American Commission on Human Rights and it was then referred to as 

a source of legal obligation for members.991 Hence Canada has an obligation to implement in 

good faith the commission's recommendations but cannot be subjected to the court's jurisdiction. 

Although Canada is yet to ratify the American Convention,992 the instrument  nevertheless has 

relevant human rights provisions that will be examined alongside the American Declaration.993  

The Inter-American Declaration of the Rights and Duties of Man in article 1 provides for the 

right to life, liberty, and security of the person. In article XXIII it provides for the right to own 

private property as may be necessary to maintain a decent living and dignity of persons. Although 

Canada is yet to ratify the Additional Protocol to The American Convention on Human Rights In 

The Area Of Economic, Social And Cultural Rights,994 the instrument perhaps has the most 

robust human rights provisions that are relevant to this thesis. In its article 10, it provides for the 

right to health and in article 11 it provides for the right to a healthy environment to include the 
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right to live in a “healthy environment with accessible basic public service”995 It also provides 

that the state parties shall promote the protection, preservation, and improvement of the 

environment.996 In article 12, it provides for the right to food and implores the government to 

take necessary actions to actualize these rights.997 Even though Canada may not have formally 

constitutionally recognized environmental human rights, the foregoing is an indication of 

Canada’s positive disposition towards environmental human rights, particularly at the regional 

level.   

3.9. Conclusion 

This chapter has examined the Canadian system for regulating the oil and gas industry as it 

pertains to protecting human rights (particularly environmental human rights) within the 

industry. The chapter did not examine Canadian institutions because of the need to avoid 

repetition since the relevant Canadian institutions (that apply to this thesis) are largely not 

independent of their enabling statutes some of which have been examined already. On the other 

hand, the primary Canadian human rights institutions which are the Canadian Human Rights 

Commission and Canadian Human Rights Tribunal are not relevant to this thesis because their 

scope only covers protection against discrimination.998 

In the course of conducting this examination, this Chapter briefly traced the history of human 

rights in Canada and examined the circumstances surrounding Alberta’s tar sands as well as the 

Charter of Rights and Freedoms. It identified the relevant sections of the applicable laws which 

include the Canadian Energy Regulator Act, the purpose of which is to guarantee safety for 

stakeholders in oil and gas operation;999 the Impact Assessment Act the purpose of which is to 

ensure environmental sustainability and effective assessment process which in turn affects the 

environment positively;1000 the Canada Environmental Protection Act the purpose of which is to 
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“contribute to sustainable development through pollution prevention”;1001 and the Canada Oil 

and Gas Operations Act which regulates “the exploration, production, processing, and 

transportation of oil and gas”1002 in federal territories, the main purpose of which revolves 

around ensuring “safety” and protecting the environment.1003  

From the foregoing, it is obvious that one common feature of Canada’s regulatory laws is the 

provision for their periodic review and possible amendment.1004 This, as well as other regulatory 

features and their effects on the human rights regime, will be considered in Chapter 4. Overall, it 

is deducible that the Canadian oil and gas regulatory regime provides a considerable level of 

protection of environmental human rights. This thesis will now proceed to a comparison of the 

Nigerian and the Canadian oil and gas regime in the next chapter, with an emphasis on how 

certain elements of the Canadian legal landscape can be usefully applied to the Nigerian context. 
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Chapter 4 

4.1 Introduction  

This thesis has examined the legal and institutional frameworks for protecting human rights in 

the oil and gas industry in Nigeria and Canada. It has examined several Canadian and Nigerian 

oil industry statutes to assess the developments in both countries. This comparison is feasible 

because, just like Canada, Nigeria is a democracy with a federal system of government and a 

common-law heritage.1005 The federal system results in complex cross-jurisdictional regulatory 

systems in both countries. This chapter’s purpose is to identify the high and low points of both 

systems as well as to suggest to Nigeria which Canadian practices may be emulated to reduce 

human rights violations. This chapter includes a section on the comparison of impact assessment 

laws, a section on comparison of other laws, and a final section on recommendations and 

conclusion. 

4.2. Comparative Review of Impact Assessment Laws 

This section will compare the relevant Nigerian and Canadian impact assessment laws. This is 

done in light of the acknowledgment in chapter 1 of this thesis that access to environmental 

information and participation in environmental decision-making are procedural environmental 

human rights. It is believed that strengthening the Nigerian assessment process will contribute to 

better safeguarding procedural environmental human rights in the country. 

The comparison will extend to the process adopted under the laws of both countries. To do this, 

it is necessary to acknowledge that, although public participation issues are common to both 

jurisdictions, Nigeria does not recognize Indigenous rights and peoples like Canada does, hence 

the issue of public participation will be considered in a general context. It is also necessary to 

mention that impact assessment is considered particularly important to Nigeria’s oil and gas 

industry because it allows the government, the project proponents, and the host communities to 

evaluate the potential effect of proposed projects before they are executed and if properly 

executed, it will have the effect of protecting the environment from harm which will, in turn, 

improve the level of respect for other environment-dependent human rights.      

                                                           
1005 Judy Stewart et al, supra note 844 at 344 
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4.2.1 The Recognition of Indigenous Rights and Public Participation 

Although this thesis discusses the recognition of Indigenous peoples in Canada, it is necessary to 

state that it does not advocate for the recognition of this category of people in Nigeria. Rather it 

advocates for public participation in Nigeria which is why a discussion of public participation is 

very important to this thesis. This is because the existing legal framework regulating the oil and 

gas industry in Nigeria fails to recognize the host communities as necessary participants 

deserving of major roles in impact assessment thereby disqualifying them from participating in 

decision making and policy formulation processes; this is a contributory factor to conflicts and 

unrest.1006 As John Rawls notes, society’s failure to confer recognition where necessary, amounts 

to depriving the unrecognized group of the desired participatory rights which in turn contributes 

to unrest; hence, he argues for even access to “equal basic liberties as well as fair equality of 

opportunity and equal division of income and wealth.”1007 

Addressing the issue of recognition of host communities as necessary participants, as well as 

public participation, in general, is necessary to address environmental injustice and human rights 

violations in Nigeria. This is because increased levels of recognition promote increased 

participation. This in turn improves the quality of the available environmental human rights by 

allowing the affected communities to partake in deciding their environmental affairs. Addressing 

lack of recognition is necessary because it partly accounts for the apathy shown by affected 

communities towards participating in regulating environmental issues that concern them. There 

is therefore a need to emphasize removing the institutional oppression represented by the laws 

that put the oil-producing communities at a disadvantaged position regarding participation vis-à-

vis the Federal Government. 

A 2013 report issued by the office of the UN High Commissioner for Human Rights1008 indicates 

that laws that lack the requirement to inform the public in an “adequate, timely and effective 

                                                           
1006 Olubayo Oluduro, supra note 98 at 390. 
1007 John Rawls, A Theory of Justice, Revised ed (Harvard: Belknap Press, 1971) at 118 cited in Olubayo Oluduro, 

supra note 98 at 390. 
1008 Mapping Human Rights Obligations Relating to the Enjoyment of a Safe, Clean, Healthy and Sustainable 

Environment, Individual Report on the Convention on Access to Information, Public Participation in Decision–

Making and Access to Justice in Environmental Matters (Aarhus Convention) Report No. 11 online: 

https://www.ohchr.org/Documents/Issues/Environment/Mappingreport/11.Aarhus-18-Aug.doc. According to page 1 

of this document, its purpose is to “examines States’ obligations related to the environment under the  UNECE 

Convention on Access to Information, Public Participation in Decision-making and Access to Justice in 

Environmental Matters [Mapping Human Rights Obligations]. 

https://www.ohchr.org/Documents/Issues/Environment/Mappingreport/11.Aarhus-18-Aug.doc
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manner about public participation”1009 or that do not require the provision of the public with 

“effective remedies”1010 and reliefs may affect the implementation of the Aarhus Convention’s 

requirement for public participation.1011 The report also indicated that where public participation 

is necessary, the same should be provided in a timely manner to allow for the consideration of 

multiple options and to guarantee “effective participation”.1012 The report went further to state 

that when required, the concerned public authorities should adopt methods of information 

dissemination that is far-reaching with the tendency to reach the target section of the public.1013 

Just as it is in Nigeria, the immediate environment usually affected by the operations of the oil 

and gas industry in Canada is largely inhabited by Indigenous peoples and, although 

environmental rights are not expressly included in Canada’s Constitution, the Constitution 

recognizes specific rights held by Indigenous peoples while Nigeria does not. This affords the 

usually affected Canadians a measure of environmental rights where it is constitutionally non-

existent. 1014 Although this thesis acknowledges that Nigeria, unlike Canada, does not recognize 

Indigenous rights, it is nevertheless advisable to provide a measure of constitutional protection to 

those vulnerable to harm resulting from the operations of the oil and gas industry operations1015 

This measure of protection could be similar to the type afforded by Canada’s section 35 which 

can be said to be protective of the immediate environment of the Indigenous people’s by granting 

them the right to do environmentally dependent activities like fishing, hunting, and the exclusive 

use of land all of which will be negatively impacted if the environment is not protected.1016  

The said right to do environmentally dependent activities which section 35 affirms have been 

noted to align with the Canadian Impact Assessment Act (IAA) since the latter appears to be an 

avenue for the government to execute the commitments pledged in the former to Aboriginal 

                                                           
1009 Mapping Human Rights Obligations, supra note 1003 at para. 36. 
1010 Ibid. 
1011 Ibid. 
1012 Ibid.  
1013 Ibid, at 40. 
1014 Constitution Act, 1982 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK, 1982, c11)  at s 

35.  
1015 Impact Assessment is a legal requirement for designated projects in Canada. See section 2 of the IAA for the 

meaning of “designated project”; Impact Assessment Act, supra note 746 at s 9(1) & 109(b); See also Physical 

Activities Regulation (SOR/2019-285) for a full list of activities that have been designated as requiring assessment 

pursuant to section 109 of the Impact Assessment Act some of which includes oil and gas industry operations as 

contained in section 30 – 38. 
1016 R v. Powley 2001 53 OR (3d) 35 (CA); R v. Sparrow 1990 1 SCR 1075; Delgamuukw v British Columbia 1997 3 

S.C.R. 1010. 
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people, and public participation is one of the ways the government is achieving this 

commitment.1017 This pledged commitment explains the reference to Canada’s commitment to 

protecting Aboriginal rights in the preamble to the IAA.1018 

The engagement of the public in the process of impact assessment also affirms or indicates the 

government’s commitments to reconciliation by making necessary tools available for efficient 

and relevant participation of Indigenous peoples and the public during assessment processes.1019 

This explains why the Canadian IAA elaborately provides for public participation1020 which is 

desirable because of the traditional knowledge that Indigenous peoples bring to the impact 

assessment process.1021 

Beside this, public participation in impact assessment has been described as desirable and 

beneficial because of the many benefits that come with it, some of which includes that: it 

reinforces democracy by encouraging citizens to exert their democratic privilege which results in 

better representation and increased accessibility;1022 it increases public accountability and level 

of government’s responsiveness to issues of public interest since the public is linked to the 

decision-makers;1023 it allows public officers to be better informed of the available varying 

opinions thereby affording them the opportunity to take informed decisions based on facts that 

have been tested through public scrutiny and trusted; it reduces the instances of “social 

conflicts”1024 by uniting competing interests at the negotiation table; since this process engages 

“public scrutiny”,1025 it may draw the attention of decision-makers to hidden problems that may 

                                                           
1017 McCarthy Tetrault, “Indigenous Interests in Focus – Impact Assessment Act introduces substantive measures for 

a renewed relationship with Indigenous people” (09 February 2018), online: 

https://www.mccarthy.ca/en/insights/blogs/canadian-era-perspectives/indigenous-interests-focus-impact-assessment-

act-introduces-substantive-measures-renewed-relationship-indigenous-peoples#17552734-v1-

Impact_Assessment_Act_-_Indigenous_Matters_Blog_Post.DOCX; Native Women Association of Canada “Bill C-

69: Impact Assessment Legislation and the Rights of Indigenous Women in Canada” 2018 at 3.   
1018 https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-

assessment-act/assessment-potential-impacts-rights-indigenous-peoples.html. 
1019Government of Canada, online: https://www.canada.ca/en/impact-assessment-agency/services/policy-

guidance/practitioners-guide-impact-assessment-act/interim-guidance-indigenous-participation-ia.html. 
1020 Impact Assessment  Act, supra note 746 at  s 3. 
1021 Peter Usher,“Traditional Ecological Knowledge in Environmental Assessment and Management” (2000) 53:2 

Arctic at 183. 
1022 Stella Bastidas, The Role of Public Participation in The Impact Assessment Of Trade Process (2004) at 1, 

online: http://www.cielap.org/pdf/publicparticipation.pdf [Stella Bastidas]. 
1023 Ibid. 
1024 Ibid at 2. 
1025 Ibid. 

https://www.mccarthy.ca/en/insights/blogs/canadian-era-perspectives/indigenous-interests-focus-impact-assessment-act-introduces-substantive-measures-renewed-relationship-indigenous-peoples#17552734-v1-Impact_Assessment_Act_-_Indigenous_Matters_Blog_Post.DOCX
https://www.mccarthy.ca/en/insights/blogs/canadian-era-perspectives/indigenous-interests-focus-impact-assessment-act-introduces-substantive-measures-renewed-relationship-indigenous-peoples#17552734-v1-Impact_Assessment_Act_-_Indigenous_Matters_Blog_Post.DOCX
https://www.mccarthy.ca/en/insights/blogs/canadian-era-perspectives/indigenous-interests-focus-impact-assessment-act-introduces-substantive-measures-renewed-relationship-indigenous-peoples#17552734-v1-Impact_Assessment_Act_-_Indigenous_Matters_Blog_Post.DOCX
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/assessment-potential-impacts-rights-indigenous-peoples.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/assessment-potential-impacts-rights-indigenous-peoples.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/interim-guidance-indigenous-participation-ia.html
https://www.canada.ca/en/impact-assessment-agency/services/policy-guidance/practitioners-guide-impact-assessment-act/interim-guidance-indigenous-participation-ia.html
http://www.cielap.org/pdf/publicparticipation.pdf
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otherwise be overlooked but are capable of destabilizing the polity in the future; and finally, it 

confers “legitimacy”1026 since stakeholders will naturally see the end decision as a output of their 

participation.1027 

At the onset, the IAA provides in its purpose section that it shall facilitate and promote 

interaction with Indigenous peoples as well as protect the rights accorded them by section 35 of 

the Constitution Act.1028 The Act further recognizes Indigenous interests in its definition section 

where it describes environmental factors capable of being impacted and thereby governed by the 

Act to include physical and cultural heritage, lands and resources used for traditional purposes, 

historical, archaeological, paleontological or architectural sites, and structures; or changes to the 

health, social or economic conditions of the Indigenous population.1029 The Act requires that 

important issues to be considered in the process of conducting assessments should include inter 

alia the anticipated adverse impact of the designated project on the Indigenous population and 

their rights as affirmed by section 35 of the Constitution Act of 1982;1030 and the available 

Indigenous expertise regarding the project.1031 

These provisions are obvious indications that the IAA which governs impact assessment at the 

federal level attempts to recognize the rights and roles of Indigenous peoples. Another pointer to 

the recognition of the rights of Indigenous peoples is Canada’s endorsement of the UNDRIP1032 

and its subsequent affirmation that it will implement the instrument per the country’s 

constitution.1033 Overall, public participation has been recognized by a number of other 

international instruments like the Aarhus Convention on Access to Information, Public 

Participation in Decision-Making and Access to Justice in Environmental 

                                                           
1026 Ibid at 3. 
1027 Ibid at 2. 
1028 Impact Assessment Act, supra note 746 at s 6(1)(f)&(g);Chongatera Godfred Tigawuve, Environmental 

Assessment through Comprehensive Studies and Review Panel Process Options under the Canadian Environmental 

Assessment Act: A Comparative Review of Public Influence in the EIA Process (LL.M. Thesis, Dalhousie 

University, 2012) at 29 [unpublished] [Tigawuve]. 
1029 Impact Assessment Act, supra note 746 at s 7(1)(c)(i)(ii)(iii) & (d). 
1030 The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK). 
1031 Impact Assessment Act, supra note 746 at s 22(1)(c)&(g). 
1032 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples: resolution/adopted by 

the General Assembly, 2 October 2007, A/RES/61/295, available at: 

http://www.refworld.org/docid/471355a82.html.  
1033 Tim Fontaine “Canada Officially adopts UN Declaration on Rights of Indigenous Peoples” CBC News (2 

August, 2016), online: http://www.cbc.ca/beta/news/aboriginal/canada-adopting-implementing-un-rights-

declaration1.3575272. 

http://www.refworld.org/docid/471355a82.html
http://www.cbc.ca/beta/news/aboriginal/canada-adopting-implementing-un-rights-declaration1.3575272
http://www.cbc.ca/beta/news/aboriginal/canada-adopting-implementing-un-rights-declaration1.3575272
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Matters1034 the Stockholm Declaration on the Human Environment,1035 and the Rio Declaration 

on Environment and Development.1036 In fact, it is necessary to ensure the protection of the right 

of persons to live in an environment adequate to their health and well-being.1037  

In Nigeria, the reverse is the case as there is no recognition of Indigenous peoples or other 

special recognition of oil-producing communities. The Nigerian Constitution does not recognize 

Indigenous rights.1038 The reason for this seems to be the perception that specifically recognizing 

certain groups differently from others would amount to discrimination amongst citizens which 

may lead to increased disaffection and a possible disintegration along ethnic lines.1039 As a result, 

the issue of participation in decision making in the oil and gas context in Nigeria will be 

discussed in the context of the affected public. 

This also explains Nigeria’s opposition to UNDRIP when Ambassador Chijioke Wigwe (the then 

Head of Social, Humanitarian and Cultural Committee at Nigeria's Permanent Mission to the 

                                                           
1034Aarhus Convention, supra note 171; Note that Canada is yet to ratify this instrument, see Government of Canada, 

Convention on Access to Information: Public Participation in the Aarhus Convention and the Kiev Protocol”, (27 

April 2020) online: https://www.canada.ca/en/environment-climate-change/corporate/international-

affairs/partnerships-organizations/convention-access-information-public-participation-aarhus-convention-kiev-

protocol.html.   
1035 Declaration of the United Nations Conference on the Human Environment, 16 June 1972 at Principle 

1[Stockholm Declaration]; Canada played a strong and indispensable role in the adoption of this instrument 

notwithstanding that it is not legally binding. For an analysis of the said role, see Michael Manulak, “Multilateral 

solutions to bilateral problems: The 1972 Stockholm conference and Canadian foreign environmental policy” (2015) 

70:1 Canada's Journal of Global Policy Analysis at 9-14. 
1036 Rio Declaration on Environment and Development, 14 June 1992,  31 ILM 874 at principle 10 [Rio 

Declaration]; It must be mentioned that both the Rio and the Stockholm declarations are not designed to be legally 

binding, see Gunther Handl, “Declaration of the United Nations Conference on the Human Environment Stockholm, 

16 June 1972  and Rio Declaration on Environment and Development Rio de Janeiro, 14 June 1992” (2020) United 

Nations Audio Visual Library of International Law, online: https://legal.un.org/avl/ha/dunche/dunche.html ; they 

have nevertheless formed the basis for the enactment of some Canadian laws like the Alberta Environmental 

Assessment Regulation and the repealed Canadian Environmental Assessment Act. See Regional Aquatics 

Monitoring Program, “Rio Declaration on Environment and Development ” online: http://www.ramp-

alberta.org/management/framework/treaties/rio.aspx     

Canada’s commitment to the Rio declaration was also exemplified in the preamble to the Agreement on 

Environmental Cooperation Between Canada and the Republic of Honduras. See Global Affairs Canada,   

“Agreement on Environmental Cooperation Between Canada and the Republic of Honduras”,  (4 November 2013) 

online: 

<https://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/honduras/env.aspx?lang=eng>. 
1037Dinah Shelton, Human Rights, Health and Environmental Protection: Linkages in Law and Practice  at 29 online: 

<https://www.who.int/hhr/information/Human_Rights_Health_and_Environmental_Protection.pdf>; see also 

German NGOs, “Principles for the Conduct of Company Operations within the Oil and Gas Industry”, online: 

https://www.business-humanrights.org/sites/default/files/reports-and-materials/Principles-oil-gas-industry.htm.  
1038 CFRN, supra note 17 at s 15(4).   
1039 Omolola Anuoluwapo Fasina, Environmental Impact Assessment for Oil and Gas Projects: A Comparative 

Evaluation of Canadian and Nigerian Laws (LLM Thesis, The University of Western Ontario faculty of Law, 2016) 

at 125 [Omolola Anuoluwapo Fasina]. 

https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/convention-access-information-public-participation-aarhus-convention-kiev-protocol.html
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/convention-access-information-public-participation-aarhus-convention-kiev-protocol.html
https://www.canada.ca/en/environment-climate-change/corporate/international-affairs/partnerships-organizations/convention-access-information-public-participation-aarhus-convention-kiev-protocol.html
https://legal.un.org/avl/ha/dunche/dunche.html
http://www.ramp-alberta.org/management/framework/treaties/rio.aspx
http://www.ramp-alberta.org/management/framework/treaties/rio.aspx
https://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/honduras/env.aspx?lang=eng
https://www.who.int/hhr/information/Human_Rights_Health_and_Environmental_Protection.pdf
https://www.business-humanrights.org/sites/default/files/reports-and-materials/Principles-oil-gas-industry.htm
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UN) stated that the UNDRIP indirectly recognizes Indigenous peoples’ right to self-

determination with the tendency of being interpreted as vesting secessionist rights upon a section 

of the population thereby threatening the country’s territorial unity and integrity.1040 He 

explained that the foundation of the Declaration includes ethnicity, culture, and language which 

can easily become grounds for other groups with secessionist tendencies within the country. He 

further explained that the Declaration allows the strengthening of Indigenous people along 

political, legal, economic, social, and cultural divides which is a contradiction of the 1999 

Constitution of Nigeria and capable of creating a constitutional crisis for Nigeria.1041  

Ambassador Chijioke Wigwe also opposed the Declaration because of its provision for States to 

consult and cooperate with the Indigenous communities through their representatives to obtain 

their free, prior, and informed consent before endorsing and executing legislative measures that 

affect their interest. According to Wigwe, this is so because of Nigeria’s concern that it can be 

utilized by a group within Nigeria to arrogate to themselves veto powers over the laws of the 

country. He also expressed concerns over the Declaration’s provisions that allow Indigenous 

peoples to claim ownership of lands, territories, and resources that they have traditionally owned 

because Nigeria’s Constitution vests the control over land and natural resources in the State for 

the common good of all.1042 

Public participation has been recognized internationally as vital to the process of giving effect to 

law and improving the legitimacy enjoyed by the government’s regulation which in turn affects 

the obtainable level of compliance.1043 Legitimacy has been said to depend on participation 

because it confers a sense of empowerment on the participants, reduces the tendency for conflict 

amongst competing interests, and facilitates holding public officials accountable amongst 

others,1044 all of which will contribute towards improving the level of human rights compliance 

in Nigeria’s oil and gas industry.1045 

                                                           
1040 Note that Nigeria is yet to endorse the United Nations Declaration on the Rights of the Indigenous Peoples. See 

“Ogoni: Nigeria Opposes Indigenous Rights Declaration”, (28 May 2007), Unrepresented Nations and People’s 

Organisation, online: <https://unpo.org/article/6763>.  
1041 Ibid. 
1042 Ibid. 
1043 Olubayo Oluduro, supra note 98 at 388. This recognition is deducible from its inclusion in the Aarhus 

Convention and the Rio Declaration. 
1044 Ibid at 395. 
1045 Ibid at 396. 

https://unpo.org/article/6763
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In the context of this thesis, public participation is a system that involves stakeholders who are 

considered vulnerable to environmental rights violations in resource development-related 

decisions. It is a means for the regulators to achieve respect for rights (whether Indigenous or 

otherwise) and which in the context of this thesis are mostly environmental rights. 

Notwithstanding the benefit of recognizing Indigenous rights, it is pertinent to state that they are 

not a pre-condition for public participation as the latter can exist without the former. This is so 

because while Indigeneous rights are rights in itself, public participation is only a means of better 

achieving respect for Indigeneous rights and other environmental rights as well as human rights 

generally. Since public participation can be utilized to achieve respect for environmental human 

rights without necessarily recognizing the environmental rights as Indigeneous rights, just as this 

thesis has noted is the case in Nigeria, this thesis deems it fit in its latter parts to recommend 

public participation for Nigeria without necessarily recommending the recognition of 

Indigeneous rights.       

Based on the positive effects of the policy of recognizing Indigenous peoples and public 

participation in Canada, which includes inter alia increased public participation and less 

resource-related conflicts, as well as the fact that Nigeria does not recognize Indigeneous 

peoples, this thesis suggests that the public participation policy may be successfully implemented 

in Nigeria in relation to the affected general public. To do this, this thesis further suggests that 

great impetus be given to the participant funding scheme which will serve as a form of necessary 

support for the successful implementation of public participation in Nigeria. Also, since there are 

already many administrative and regulatory agencies in the industry, this thesis suggests that the 

program may be put under the administrative control of an existing regulatory agency within the 

industry. To this end, this thesis suggests that the most suitable agency is the Niger Delta 

Development Commission. This is because this institution as discussed in chapter 2 is a 

specialized institution operating exclusively in the oil-producing communities. 

It is the view of this thesis that public participation will indicate the government’s desire to 

respect the unique situation and the human rights of the Niger Delta peoples, and their main 

demands of protection from oil spillage, gas flaring, and excessive military actions. This is why 

this thesis argues that embracing the Canadian practice of protecting the oil-producing 

communities will go a long way in reducing the level of violent agitations that exist in the Niger 
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Delta. However, notwithstanding this thesis’ view of the accruable benefit of recognizing the 

Indigenous peoples and public participation in Canada1046 and the view that public participation 

may be successfully implemented in Nigeria, it must be mentioned that the limitation to this is 

that it is not likely to function effectively in Nigeria. This is due to the manifest differences 

between the perspectives of both countries as discussed above (in that Canada recognizes 

Indigenous peoples while Nigeria does not) and the high incidence of corruption in Nigeria.1047    

4.2.2 Overlaps and Substitution 

Although Canada has a federal constitutional structure like Nigeria, the impact assessment 

legislation in both systems differ. While the IAA exists at the federal level in Canada, the 

federating units also have their laws that regulate the impact assessment process. However, in 

Nigeria, impact assessment statutes only exist at the federal level to regulate impact assessment 

throughout the country. 

Although it may seem that the Nigerian impact assessment process would be more reliable and 

quicker because only one law is applicable, this is sadly not the case as the process is usually 

affected by overlapping jurisdiction amongst relevant agencies at the federal level. Hence, it is 

necessary for Nigeria to ensure that relevant federal regulatory bodies operating within the oil 

and gas industry are coordinated in the discharge of their functions to avoid instances of policy 

conflict.  

One notable feature of Canada’s IAA is how it treats potential overlaps between agencies and 

levels of government by providing that when an overlap between the Federal and a provincial 

IAA is imminent, the provincial IAA will apply.1048 Also, the Canadian Act provides for 

                                                           
1046 Although it must be mentioned that the Canadian system is not without its issues as the Indigenous population 

still believe that the inclusion in the constitution of a special human rights protection for them is at best constructive 

and does not automatically transform into actual protection from human rights violation. See Larry Chartrand, 

“Indigenous Peoples: Caught in a Perpetual Human Rights Prison” (2016) 67 University of New Brunswick Law 

Journal at 171. This is especially so in the light of section 1 of the Charter which empowers the government 

reasonably limit the application of the charter as maybe prescribed by law and justifiable in a democratic society.  
1047 Corruption has been identified as a factor that is responsible for the underfunding and underutilization of the 

agencies responsible for ensuring compliance with human rights in the oil and gas industry in Nigeria as public 

funds allocated for the said agencies have in some instances been traced to private pockets. As of January 2020, 

Nigeria was ranked at bottom 116th out of a total ranking of 180 countries “Country Ranking”, 2020 Index of 

Economic Freedom, online: <https://www.heritage.org/index/ranking?version=273>. For a detailed analysis of the 

effect of corruption on public participation and the Nigerian oil and gas industry see Olubayo Oluduro, supra note 

98 at 351 to 381.  
1048See Impact Assessment Act, supra note 746 at s 6(1)(e) & s 31 - 33; Meinhard Doelle & Chris Tollefson, 

Environmental Law: Cases and Materials, 2nd ed (Toronto: Thomson Reuters, 2013) at 514 [Doelle and Tollefson]. 

https://www.heritage.org/index/ranking?version=273
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substitution in that where the Minister believes that a provincial assessment process would be an 

appropriate substitute, the Minister may subject to an extant request from the concerned province 

approve the substitution of the impact assessment for that process,1049 so long as the project 

under consideration is within the category of those normally assessed by the Canadian 

Environmental Assessment Agency.1050 

This procedure for substitution and the associated Minister’s discretionary powers encourages 

the Canadian federating units to participate in the assessment process. Although this thesis 

already acknowledged in Chapter 1 that Nigeria’s oil resources are concentrated in the federal 

government, it argues further that the assessment regulation may nevertheless be properly 

delegated to the Nigerian federating units in the oil-producing regions, which are closer to the 

affected people, thereby permitting them to participate in the assessment process and where 

necessary the Minister should defer to their recommendation on a proposed project. In this case, 

the appropriate Minister would remain in control of decision making in compliance with the 

Nigerian system of centralizing the control of oil resources in the central government, however, 

the Minister will have the benefit of receiving necessary inputs (that are required to make 

informed decisions) from the affected communities. However, it remains doubtful whether the 

government will be willing to put in place the appropriate structure required to implement this 

policy.   

4.2.3 Independent and Effective Bodies in Charge of Impact Assessment 

In Canada, before 2019, the Canadian Environmental Assessment Act (CEAA) was in force.1051 

Under the CEAA, certain regulatory bodies had impact assessment related to regulatory 

functions. These bodies included the Canadian Nuclear Safety Commission (CNSC), the 

National Energy Board (NEB), and the Canadian Environmental Assessment Agency CEAA.1052 

However, the IAA was enacted to repeal the CEAA following controversies surrounding the 

involvement of specialized agencies in the assessment process. Doelle explains this issue as 

follows:   

                                                           
1049Impact Assessment Act, supra note 746 at 31(1). 
1050Doelle & Tollefson, supra note 1043 at 1040518. 
1051Canadian Environmental Assessment Act, 2012, S.C. 2012, c. 19, s. 52 as repealed by Canadian Impact 

Assessment Act, supra note 746. 
1052 Canadian Environmental Assessment Act, supra note 1046 at s 15(a)-(d). 
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[E]xperience over the years has often shown that regulatory agencies are more focused on 

technical issues, and less interested in the big picture planning issues so fundamental to 

effective EAs. There are also legitimate concerns that some regulators may be captured 

by their industry, making it difficult for them to consider whether the industry sector they 

regulate offers the most sustainable long-term solution to the need or purpose being 

pursued with the proposed project.1053 

In Nigeria, the situation differs as the Department of Petroleum Resources (DPR) is charged with 

issuing exploration and production licenses alongside the responsibility to regulate 

environmental issues relating to the oil and gas industry in Nigeria.1054 Although it is involved, it 

is not the primary agency charged with assessment responsibilities. This nevertheless allows for 

the likelihood of bias since there is a possibility that the DPR will be positively disposed to 

granting licenses to stimulate economic growth at the detriment of the environment.1055  

Thus, this thesis argues that the need exists for an independent body to be charged with the 

responsibility of administering the Nigerian EIA Act in relation to the oil and gas industry 

without interference from other agencies. This will positively affect and possibly improve the 

prevalent human right situation in Nigeria because independent regulatory bodies allow for 

increased efficiencies which will in turn improve output.1056 

Furthermore, the review of the various legislations and the framework for environmental 

protection in Nigeria in chapter 2 reveals that, unlike in Canada, many of the statutes create 

overlapping jurisdiction. This was affirmed by Echefu and Akpofure who noted that duplications 

and overlapping jurisdiction exist and that it has led to bottlenecks and waste of financial 

                                                           
1053 Meinhard Doelle, “The End of Federal Environmental Assessment as we know it” (2012) 24 Journal of 

Environmental Law and Practice 1 at 5 [Meinhard Doelle] cited in Omolola Anuoluwapo Fasina, supra note 1034 at 

127. 
1054 Damilola Olawuyi, supra note 211 at  173-174 7 191-192; C.I. Anyadiegwu, “Overview of Environmental 

Impact Assessment of Oil and Gas Projects in Nigeria” (2012) 1:3 An International Journal of Science and 

Technology, 66 at 73. 
1055 Omolola Anuoluwapo Fasina, supra note 1034 at 127. 
1056 This proposition that increased independence of human right institutions increases their efficiencies has been 

acknowledged. See Dunja Mijatovic, “Paris Principles at 25: Strong National Human Rights Institutions Needed 

More Than Ever”, (18 December 2018), Council of Europe Portal, online: 

<https://www.coe.int/en/web/commissioner/-/paris-principles-at-25-strong-national-human-rights-institutions-

needed-more-than-ever>; “Independent Human Rights Institutions for Children”, UN Special Representative of the 

Secretary-General on Violence Against Children, online: 

https://violenceagainstchildren.un.org/content/independent-human-rights-institutions-

children#:~:text=Independent%20human%20rights%20institutions%20play,children%20or%20commissioners%20f

or%20children).  

https://www.coe.int/en/web/commissioner/-/paris-principles-at-25-strong-national-human-rights-institutions-needed-more-than-ever
https://www.coe.int/en/web/commissioner/-/paris-principles-at-25-strong-national-human-rights-institutions-needed-more-than-ever
https://violenceagainstchildren.un.org/content/independent-human-rights-institutions-children#:~:text=Independent%20human%20rights%20institutions%20play,children%20or%20commissioners%20for%20children).
https://violenceagainstchildren.un.org/content/independent-human-rights-institutions-children#:~:text=Independent%20human%20rights%20institutions%20play,children%20or%20commissioners%20for%20children).
https://violenceagainstchildren.un.org/content/independent-human-rights-institutions-children#:~:text=Independent%20human%20rights%20institutions%20play,children%20or%20commissioners%20for%20children).
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resources.1057 In support of this argument, it has also been said that having many regulatory 

bodies (like the Federal Ministry of Environment, the DPR, the Nigerian Environmental 

Protection Agency, the National Emergency Management Agency, and the Nigerian Maritime 

Administration and Safety Agency, among others) with closely identical roles in the regulatory 

process is one of the factors militating against the conduct of effective impact assessment in 

particular and environmental regulation in general in Nigeria.1058  

Hence, this thesis argues in favor of the coordination of all the regulatory agencies in the 

discharge of their duties as this will render the process more efficient. To achieve this, it might 

be necessary to reorganize the existing assessment process. For instance, NESREA which is 

primarily charged with the responsibility of regulating the impact assessment process in Nigeria 

may be empowered to bear the overall and complete environmental protection responsibility. 

Also, the body should be required to make compliance with environmental laws a condition for 

license renewal1059 as this will improve respect for the substantive human rights (like the right to 

a good quality atmospheric condition) identified in chapter 1 as being impacted by the oil and 

gas industry because environmental human right is crucial to the enjoyment of those other human 

rights.     

4.2.4. Use of an Internet Site 

In Canada, the IAA provides for the establishment and maintenance of an internet site to allow 

for effective public participation in the process.1060 Internet-based participation in impact 

assessment has witnessed development since its introduction partly because of the desire for a 

new and more interactive method for communicating information to attract more participants. Its 

benefits, in that it allows for ease of communication through the electronic dissemination of 

                                                           
1057 Nerry Echefu & E. Akpofure, “Environmental Impact Assessment in Nigeria: Regulatory Background and 

Procedural Framework” (1998) UNEP EIA Training Resource Manual at 64 [Echefu and Akpofure]. 
1058 Allan Ingelson and Chilenye Nwapi, “Environmental Impact Assessment Process for Oil, Gas and Mining 

Projects in Nigeria: A Critical Analysis” (2014) 10 Law, Environment and Development Journal at 54 [Ingelson and 

Nwapi]. 
1059 Omolola Anuoluwapo Fasina, supra note 1034 at 128. 
1060 Impact Assessment Act, supra note 746 at s 105. 
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information regarding proposed projects, explains the increasing utilization of the internet / 

online platforms by governments and assessment policymakers.1061 

Also, aside from its utilization in Canada, electronic platforms for information dissemination 

have been utilized in countries like  Germany, Iceland, and Hong Kong1062 because it is a 

cheaper way of disseminating important information to many disperse people with far-reaching 

effects.1063 It also allows for timely public access to crucial information, and, as particularly 

noted in Hong Kong, it provides a platform for pulling forces together and public expression 

with far-reaching effects.1064 In Hong Kong, for instance, the Environmental Protection 

Department (EPD) maintains a website that explains the applicable assessment process, and the 

time frame for stakeholders to present their concerns.1065  

Since the purpose of this thesis is to compare the Nigerian and Canadian systems, it is important 

to examine the challenges facing Canadian practice as it relates to the use of the internet to 

promote assessments. One challenge facing the Canadian system is related to connectivity and 

the cost of wireless communication which has led to unencouraging numbers in some of the 

biggest Canadian cities in Manitoba, Alberta, and British Columbia.1066 In Nigeria, internet 

subscriptions have reached 138 million subscribers as of April 2020 and the cost is relatively 

cheap when compared with developed countries. 1067 

The 2014 Keeyask hydroelectric project development proposal in Manitoba affords a good 

example.1068 Provisions were made for public involvement, including government-led 

consultation on the assessment with potentially affected local communities. For that project, the 

                                                           
1061 A. John Sinclair, Timothy J. Peirson-Smith & Morrissa Boerchers, “Environmental assessments in the Internet 

age: the role of e-governance and social media in creating platforms for meaningful participation” (2016) 35:2 

Impact Assessment and Project Appraisal at 148. [Sinclair, Peirson-Smith & Boerchers]. 
1062 Ibid.  
1063 Ibid. 
1064 Ibid at 150. 
1065 Ibid. 
1066 Wayne Kelly & Scott McCullough, “Research Brief: State of Rural Information and Communication 

Technologies in Manitoba”, (2016) University of Brandon Rural Development Institute, online:< 
https://www.brandonu.ca/rdi/publication/research-brief-state-of-rural-information-and-communication-technologies-

in-manitoba/>. 
1067 Emmanuel Paul, “The cost of Internet data in Nigeria seems to have increased in the last five years”, (23 June 

2020), Techpoint Africa, online:https://techpoint.africa/2020/06/23/internet-data-nigeria-increased/. 
1068“Keeyask Hydropower Limited Partnership”, online:< https://keeyask.com/the-project/>; “Manitoba Sustainable 

Development”, (20 March 2020) online: < https://www.gov.mb.ca/sd/eal/registries/5550keeyask/>;Manitoba 

Conservation and Climate, “Public Registry”, online:< https://www.gov.mb.ca/sd/eal/registries/?-in_process>. 

https://techpoint.africa/2020/06/23/internet-data-nigeria-increased/
https://keeyask.com/the-project/
https://www.gov.mb.ca/sd/eal/registries/5550keeyask/
https://www.gov.mb.ca/sd/eal/registries/?-in_process
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Manitoba Conservation and Water Stewardship maintained an online Public Registry that made 

the filings from the impact assessment readily available to the public with the opportunity for 

public comments.1069  Manitoba’s Clean Environment Commission also had a website that was 

used to apply for and receive participant funding, process requests for public presentation, 

provide public access to hearing transcripts, and providing reports and updates as well as detailed 

information throughout the decision-making process.1070 It also contained materials like technical 

memos, maps, and photos. The utilization of electronic means by the Clean Environment 

Commission also extended to the use of traditional internet-based video conferencing tools like 

skype.1071 

Another instance of utilizing the internet was the Enbridge Northern Gateway Project which was 

proposed by Enbridge Inc., as a twin pipeline to run from northern Alberta Oil Sands (tar sands) 

to Kitimat, British Columbia as well as a marine terminal in Kitimat.1072  The proposed pipelines 

which are about 1,170 km in length would carry bitumen petroleum products from the oil sands 

westbound while it would carry condensate to thin the bitumen for pipeline transport 

eastbound.1073 The project was embroiled in controversies involving over 60 First Nations who 

were organized in part through the internet and signed the ‘Save the Fraser Declaration’, which 

recognizes the potential threat of oil spill to the environment and the First Nations’ right and 

responsibilities to protect the area.1074 Individuals and organizations across the country were 

united through social media and other internet platforms to oppose the project for reasons 

connected with environmental protection. To reach a decision, the project underwent a Joint 

Panel Review (JPR) under the National Energy Board for which hearings were conducted in 

multiple locations which allowed for extensive public participation.  

The effective use of internet platforms would have a very good effect on promoting human rights 

through impact assessment in Nigeria because it allows for effective participation by creating an 

                                                           
1069 Ibid.  
1070 Ibid. 
1071 Ibid. 
1072 Sinclair, Peirson-Smith & Boerchers, supra note 1056 at 151.  
1073 Ibid at 152. 
1074 David Ball, “Nations sign Save the Fraser Declaration” (2012) 30:5 Aboriginal Multimedia Society; Gathering 

of Nations, “Save the Fraser Declaration”, online: < http://savethefraser.ca/fraser_declaration.pdf>; Tsleil-Waututh 

Nation, “Tsleil-Waututh Nation Signs Save the Fraser Declaration”, (08 July 2012), 

online:https://www.newswire.ca/news-releases/tsleil-waututh-nation-signs-save-the-fraser-declaration-

510456401.html. 

http://savethefraser.ca/fraser_declaration.pdf
https://www.newswire.ca/news-releases/tsleil-waututh-nation-signs-save-the-fraser-declaration-510456401.html
https://www.newswire.ca/news-releases/tsleil-waututh-nation-signs-save-the-fraser-declaration-510456401.html
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avenue for communicating project details to the public which also allows proponents to respond 

almost in real-time to expressed public concerns.1075 Although Nigeria’s IAA has a similar 

provision,1076 this thesis argues that the provision, when compared with the Canadian equivalent, 

is too vague as it fails to provide in clear terms the mode of public disseminating of information. 

This thesis argues in support of the use of an internet site by the Nigerian agency for public 

information dissemination as this will provide easy accessibility of information and possible 

feedback from the public. This is part of what Canada does differently and it will go a long way 

in protecting the environment which will in turn aid the protection of affected human rights 

within the oil and gas industry. 

Nevertheless, the use of online or electronic means of communication may not always work 

effectively because of privacy concerns which may threaten the process of accessing required 

documents through the internet.1077 Another limitation that must also be acknowledged is that, 

although the internet sites and online platform supports information dissemination, it does not 

largely encourage as much interactive participation. Indications are also rife that the relevant 

internet tools are not being fully utilized to promote the two-way dialogue that is no doubt 

required for meaningful participation.1078  

4.2.5. Participant Funding Scheme  

The project proponents that are usually involved in impact assessment are multinational oil 

corporations with economic power that is sometimes superior to that of the public and the 

government. Since the cost of public participation is quite high, potential public participants get 

excluded from the process,1079 thus leaving the proponents who are usually better economically 

positioned to hire the experts to prepare and submit potential impact facts that are favorable to 

their projects. This uneven economic power is not peculiar to developing countries like Nigeria, 

it is also present in Canada1080 and it is in a bid to ensure that Canadian public stakeholders are 

also able to participate effectively in the impact assessment process that efforts were made to 

                                                           
1075 Sinclair, Peirson-Smith & Boerchers, supra note 1056 at 154.  
1076See Environmental Impact Assessment Act, supra note 356 at s 38 which provides that “on receiving a repo rt 

submitted by a mediator or a review panel, the Agency shall make the report available to the public in any manner 

the Council considers appropriate and shall advise the public that the report is available.” 
1077 Sinclair, Peirson-Smith & Boerchers, supra note 1056 at 148. 
1078 Ibid at 154. 
1079 Omolola Anuoluwapo Fasina, supra note 1034 at 130. 
1080 Ibid. 
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address the issue of economic imbalance through the establishment of the participant funding 

scheme.1081 The participant funding scheme provides economic support for large (usually 

minority) groups who are not effectively represented in a normal representative system that is 

based on political and economic basis rather than environmental basis.1082 Through this program, 

the Canadian government provides funds to cover impact assessment related expenses incurred 

by local and Indigenous communities1083 and in 2019, the Canadian government went a step 

further to improve the scheme by expanding the categories of eligible beneficiaries.1084 

This is not obtainable in Nigeria for reasons attributable to poverty as Nigeria is ranked the 20th 

poorest country in the world based on available data 1085 with around 40% of its population living 

below the poverty line.1086 This is partly why there has been a lack of effective public 

participation in the EIA process. Hence, this thesis argues that Nigeria should include the 

implementation of this program in its impact assessment policy as doing so will provide the 

affected Niger Delta communities with the funds required to cover attendant participation 

expenses. The suggested funding does not have to be in cash; it may take the form of education 

and research materials as well as effective transportation which is particularly required in the 

Niger Delta’s marine environment.1087 This will go a long way in reducing the wide gap in the 

economic resources available between the proponents and the public stakeholders and it will 

have the effect of empowering and enabling the public stakeholders to effectively participate in 

the assessment process which will, in turn, improve the available human rights protection.1088 

                                                           
1081 Impact Assessment Act, supra note 746 s 75. 
1082 Judith Cooper, Public Participation in the Environmental Assessment and Review Process: The Role of 

Intervenors Funding (MSC Thesis, University of British Columbia, 1988) at 24 [unpublished] as cited in Chongatera 

Godfred Tigawuve supra note 1023 at 33 
1083 Government of Canada, “Funding Programs”, (15 October 2020) online:https://www.canada.ca/en/impact-

assessment-agency/services/public-participation/participant-funding-application-environmental-assessment.html.  
1084 Government of Canada, “Funding to Support Indigenous Participation in the New Impact Assessment System”, 

(10 July 2019), online: https://www.canada.ca/en/impact-assessment-agency/news/media-room/funding-support-

indigenous-participation-impact-assessment-system.html. For an example of projects that are currently under 

assessment and for which funds are being provided for public participation see Government of Canada, “Participant 

funding opportunities during an impact assessment” (01 November 2020),  online: <https://iaac-

aeic.gc.ca/050/evaluations/participation?type=2&culture=en-CA%20>.     
1085 “The Poorest Countries in the World” Focus Economics, online: <https://www.focus-economics.com/blog/the-

poorest-countries-in-the-world>.  
1086 Nigeria, National Bureau of Statistics, 2019 Poverty and Inequality in Nigeria: Executive Summary (May 2020) 

at 5. 
1087 Meinhard Doelle & John Sinclair, “Time for a New Approach to Environmental Assessments: Promoting 

Cooperation and Consensus for Sustainability” (2005) Environmental Impact Assessment Review 2 at 14. 
1088 Omolola Anuoluwapo Fasina, supra note 1034 at 131. 

https://www.canada.ca/en/impact-assessment-agency/services/public-participation/participant-funding-application-environmental-assessment.html
https://www.canada.ca/en/impact-assessment-agency/services/public-participation/participant-funding-application-environmental-assessment.html
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Notwithstanding the above, this thesis argues that Nigeria needs to improve its level of public 

participation through a participant funding scheme because it is the foundation of good 

“democratic governance”1089 and the precursor to achieving “sustainable development”1090 which 

exceeds traditional ways of “public consultation”1091 through the creation of opportunities for 

transparency, and well-informed decision-making process.1092  

4.2.6. Definition of Environmental Effect  

One more defect noticeable in the Nigerian Environmental Impact Assessment Act, when 

compared with its Canadian counterpart, is that it appears to focus on the environment while it 

excludes the social, economic, and cultural impacts from its scope of assessment. This is as a 

result of the narrow construction of the term “environmental effect”1093 which is considered 

important because it is central to the overall aim of the assessment process, in that it partially 

dictates the extent to which the assessment process will go.1094 

According to the Nigerian EIA Act, the environmental effect of a project is the modification or 

alteration that the execution of a project may cause to Nigeria’s internal or external environment 

including possible changes to health and socio-economic conditions. From the foregoing, it 

seems the germane effect to be wary of is an adverse environmental effect. It then means that the 

cultural impacts that a project may cause to the local communities are irrelevant and unworthy of 

assessment.  This is contrary to the belief that the environment exists for humans and the criteria 

– health and socio-economic – adopted in the definition appears to be too myopic and less 

imaginative. Thus, this thesis argues for the adoption of an expansive and wider definition of 

environmental effect like that contained in the Canadian IAA which inter alia includes 

culture.1095  

                                                           
1089 Stella Bastidas, supra note 1017 at 1. 
1090 Ibid. 
1091 Ibid. 
1092 Ibid. 
1093 Olubayo Oluduro, supra note 98 at 158. Also note that Nigeria’s Impact Assessment Act in section 61(2)(c) 

defines environmental effect as “in respect of a project‐   (a)   any change that the project may cause to the 

environment;   (b)   any change the project may cause to the environment, whether any such change occurs within or 

outside Nigeria, and includes any effect of any such change on health and socio‐economic conditions; 
1094 Ibid. 
1095 Canada Impact Assessment Act, supra note 746 at s 2(b)(c) &(d).  
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4.2.7. Summary  

Based on the foregoing, it is deducible that a well thought out impact assessment process is both 

multifaceted and necessary for reduced conflict in resource management. It involves certain 

factors like the recognition and participation of local community stakeholders which has been 

identified in this section as one of the key elements for addressing environmental justice, 

promoting reconciliation, and achieving improved human rights in the affected industry. 

Participation in resource-related decision-making furthermore relates to the realization of 

procedural environmental human rights.  

The section has also identified the need to reduce functional overlaps between regulatory 

agencies as well as promote deference to the technical knowledge of the people in the oil-

producing communities as this will promote efficiency in the regulatory process as well as 

encourage the local communities to bring their knowledge to bare to assist the government in 

regulating the industry.  

This section also identified the benefit of putting independent bodies in charge of impact 

assessment which includes placing less burden on specialized regulatory bodies so that they can 

effectively concentrate on their primary regulatory functions. The section further examined the 

utilization of the internet as a way of promoting effective information dissemination and overall 

public awareness. The analysis in this section also covers the participant funding scheme which 

is necessary for a sustainable impact assessment procedure because it encourages participation 

through the financial incentive it provides to stakeholders. The definition of basic statutory terms 

like “environmental effect” was also examined to identify the possible negative effect of 

excluding basic contexts from the assessment procedures. 

Overall, these measures suggested for incorporation into the Nigerian context are primarily 

aimed at improving the enjoyment of environmental human rights. They are capable of having a 

lasting effect on the other categories of human rights that were identified in chapter 1 as falling 

within the category of those rights that are typically impacted by the oil and gas industry.   
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4.3 Other National Law Features Compared 

4.3.1 Periodic Review of Legislation and Regulation 

The oil and gas industry services the world’s energy demands. Since the world is prone to 

changes so is the oil and gas industry operations and with this comes expected changes to the 

industry’s regulatory framework. Canada recognizes the need to prepare for these changes, hence 

its regulatory laws provide for periodic review and possible amendments by the Parliament.1096 

In Nigeria, subsisting regulatory laws do not have similar provisions. Over time, the magnitude 

of the operations of the oil and gas industry players that the regulatory laws seek to regulate have 

increased in size and so has their revenue. These regulatory laws including the punishments 

imposed therein, which were once considered adequate, have thus become largely inadequate 

and generally moribund. 

This situation has led to the description of the punishments imposed for violation of the oil and 

gas industry regulatory laws in Nigeria as being at best a slap on the wrist.1097 Thus, this thesis 

argues for the need to devise a means for mandating periodic reviews and possible amendments 

of the industry regulatory laws by the parliament as this will go a long way in bringing the 

regulatory laws to the acceptable standard. 

4.3.2 Clear Prohibition of Problematic Conduct: Canada Oil and Gas Operation 

Act and the Nigerian Associated Gas Reinjection Act Compared 

To have an effective comparison of this point, it is necessary to mention important facts 

regarding the production capacity of both jurisdictions. Canada is the fourth-largest producer of 

natural gas in the world at 6, 751,698 million cubic ft,1098 and its current production levels are 

sustainable for over 300 years.1099 Nigeria is the 12th largest producer of gas in the world with a 

                                                           
1096 Canadian Energy Regulator Act, supra note 652 at s 392; Impact Assessment Act, supra note 746 at s 167; 

Environmental Protection Act, supra note 891 at s 343(1). 
1097 Olubayo Oluduro, supra note 98 at 136, 139, 141, 149, 150, 159. 
1098 World Odometer, “Canada Natural Gas” online:https://www.worldometers.info/gas/canada-natural-gas/#gas-

production .  
1099 Government of Canada, “Natural Gas Facts”, online:https://www.nrcan.gc.ca/science-data/data-analysis/energy-

data-analysis/energy-facts/natural-gas-facts/20067. Nick Snow, “World Bank: Worldwide gas flaring increased in 

2015”, (16 October 2016) Oil and Gas Journal, online: https://www.ogj.com/drilling-

production/article/17250472/world-bank-worldwide-gas-flaring-increased-in-2015. 
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production capacity of 3,009,650 million cubic ft.1100 Although the problem of an insufficient 

market for the gas produced in Nigeria is outside the scope of this thesis, it must be 

acknowledged that insufficient market and infrastructure is one of the critical causes of poor 

environmental human rights compliance in the context of gas in Nigeria.1101  

As introduced in the previous chapter, the Canada Oil and Gas Operations Act is one of the laws 

that regulate the oil and gas industry in Canada. Notable among its provisions is the prohibition 

of waste which it describes as including inefficient exploration practice leading to excessive loss 

of oil and gas;1102 the inefficient storage of oil or gas above ground or underground;1103 

producing oil or gas beyond the capacity of available storage and marketing facilities, and the 

escape or flaring of gas that could be processed for economic purposes or re-injected 

underground.1104 These provisions effectively prohibit and criminalize gas flaring among 

others1105 without necessarily giving a way out to offenders. It also provides for the taking over 

of premises where waste occurs.1106 

The situation in Nigeria is quite different. Although the effective law requires oil corporations to 

develop a plan for utilizing gas by 1980 with an eventual ceasing of waste in the form of gas 

flaring by 1984,1107 it became obvious around the end of 1984 that oil corporations were ill-

prepared for compliance with this legal requirement neither was the Minister in charge interested 

in enforcing the law solely for economic and national revenue reasons.1108  Thus, rather than 

enforce the law to stop waste, the Minister appears to be promoting it by making a regulation that 

provides exemptions to the general ban on flaring that was put in place by the substantive 

Act.1109 The Act in empowering the Minister to “make regulations prescribing anything requiring 

                                                           
1100World Odometer, “Nigeria Natural Gas” online: https://www.worldometers.info/gas/nigeria-natural-

gas/#:~:text=Gas%20Production%20in%20Nigeria&text=Nigeria%20produces%203%2C009%2C650.25%20millio

n%20cubic,ranking%2012th%20in%20the%20world.  
1101 For a complete analysis of this issues see Ikechukwu Diugwu et al, “The Effect of Gas Production, Utilization, 

and Flaring on the Economic Growth of Nigeria” (2013) 4:4 Natural Resources 341-348. 
1102 Canada Oil and Gas Operations Act, R.S.C. 1985 c.O-7 s 18(2)(c). 
1103 Ibid, s 18(2)(d). 
1104 Ibid, s 18(2)(f). 
1105 Ibid,  s 18(1). 
1106 Ibid, s 20(1). 
1107 Associated Gas Re Injection Act, supra note 342 at s 1- 3.   
1108 Olubayo Oluduro, supra note 98 at 140. 
1109 Gas Regulation, supra note 347 at regulation 1. 
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to be prescribed for the purposes of this Act”1110 appears to have conferred the Minister with 

excessive powers such that the office can make regulations to challenge the very essence of the 

Act. 

Notwithstanding the above, it is necessary to mention that the Nigerian government has recently 

put in place certain measures aimed at reducing the environmental and social impact of gas 

flaring in Nigeria. One of these is the Flare Gas (Prevention of Waste and Pollution) 

Regulations1111 which confers the ownership of flare gas on the federal government at no 

cost.1112 The regulation also empowers the government to grant access permits to interested 

parties1113 for commercial purposes.1114 

Another initiative of Nigeria’s federal government aimed at addressing gas flaring is the 

Nigerian Gas Flare Commercialization Program. Its major objective is to stop gas flaring via 

sustainable utilization measures and it mainly entails the commercial sale of gas through 

competitive processes.1115       

The effect of these initiatives remains to be seen and this explains the public perception that gas 

flaring has continued in Nigeria because its unlawfulness is yet to be demonstrated,1116 and the 

situation is unlikely to change completely. Hence, this thesis argues that for the desired result to 

be achieved the government must be seen to be interested in demonstrating the ill effect of gas 

flaring through an amendment to the existing law to include a date by which flaring must stop or 

possibly impose fines that make it uneconomical to continue flaring.   

4.3.3 Dedicated Enforcement Officers and Power of Entry 

One more problem plaguing the effective implementation of the regulatory regime in Nigeria’s 

oil and gas industry is the disposition towards granting enforcement capacity to regulatory 

bodies. The examination of the Canadian oil and gas regulatory regime in chapter 3 indicates that 

it is replete with provisions that allow for the operations of enforcement officers to include 

                                                           
1110 Gas Act, supra note 342 at s 5. 
1111 Flare Gas (Prevention of Waste and Pollution) Regulations 2018, online 

<https://assets.kpmg/content/dam/kpmg/ng/pdf/tax/Flare-Gas-Regulations-2018.pdf> 
1112 Ibid s 2. 
1113 Ibid s 3(1). 
1114 Ibid s 8. 
1115 “Nigerian Gas Flare Commercialization Program” Department of Petroleum Resources online: 
https://ngfcp.dpr.gov.ng/ . 
1116 Olubayo Oluduro, supra note 98 at 141. 

https://ngfcp.dpr.gov.ng/


149 
 

entering into premises or lands on the suspicion of a violation for inspection and enforcement 

purposes.1117 

Nigeria’s regulatory regimes have a similar policy at the surface1118 but the policy is yet to be 

fully utilized to achieve the maximum possible positive effect on the regulation of human rights 

within the Nigerian oil and gas industry. This is owing to challenges related inter alia to 

“inadequate human and institutional capacity, inadequate baseline information data, inadequate 

budgetary provision…”1119 Thus, this thesis argues that Nigeria should consider the creation of a 

special regime of enforcers that will be charged with the responsibility of enforcing applicable 

provisions of the regulatory laws as well as respond to the challenges facing the institution. This 

can be achieved by expanding the scope of the NESREA to cover the oil and gas industry. 

Overall, these measures will assist regulatory bodies to better implement regulatory laws, they 

will help improve the level of environmental human rights compliance which will by extension 

positively affect the level of compliance with the other human rights indicated in chapter 1 as 

falling in the categories of those typically affected by the oil and gas industry.  

4.3.4 Liability of Corporate Officers  

In a bid to discourage officers of corporations from using the corporation to perpetrate violations 

of the laws regulating the oil and gas industry in Canada, provisions for personal liability of 

corporate officers were included in its Environmental Protection Act.1120 The effect of these 

personal liability provisions is that where a corporation is found to have violated the regulatory 

laws, it shall be punished alongside the officer that authorized the acts constituting the violation 

and the officer shall be so punished irrespective of whether the company has been prosecuted or 

not.1121  

                                                           
1117 Canadian Energy Regulator Act, supra note 652 at s 102(2)(a)-(c) & (3); Impact Assessment Act, supra note 

746 at 122(1); Environmental Protection Act, supra note 891 at 218(2); Canada Oil and Gas Operations Act, supra 

note 1097 at s 5.01(1.1). 
1118 NESREA Act, supra note 467 at s 30 which similarly provides for power of enforcement by the agency. 
1119 Olubayo Oluduro, supra note 98 at 146. 
1120 Environmental Protection Act, supra note 891 at s 280(1). 
1121 An example of this is the case of Alpha Manufacturing Inc. v British Columbia,  [2005] B.C.T.C. 1644 (SC) 

where the principal of a corporate landfill operator was rightly convicted of introducing waste into the environment, 

by depositing waste into a sensitive bog without a permit. See also the case of Midwest Properties Ltd. v 

Thordarson, 2015 ONCA 819 at paragraph 42 – 43 where the court  dispensed with the need to proof the 

defendant’s fault, intent, duty of care, or reasonable foreseeability but found that establishing the defendants control 

of the property is sufficient to establish liability. 
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This regime of holding corporate officers liable partly explains the difference in the levels of 

compliance in the Nigerian and the Canadian oil and gas industry.1122 Hence this thesis argues 

for the adoption of the same as part of the regulatory laws for the Nigerian oil and gas industry 

especially since both Canada and Nigeria practice the common law legal system which endorses 

corporate personality that was affirmed Salomon v. Salomon.1123 

This recommendation would most likely work effectively to help reduce corporate acts that 

violate human rights in Nigeria because of a similar practice already in place in the Companies 

and Allied Matters Act (CAMA) which provides for instances where courts are allowed to pierce 

the corporate veil to hold officers and directors liable, including cases of membership 

irregularity,1124 fraud,1125 and ultra vires acts.1126 However, the CAMA provision is limited in its 

applicability because it only applies when company officers are found wanting regarding illegal 

corporate management acts1127 that may not necessarily be related to human rights.  

Also, this recommendation may work in Nigeria because a similar rule exists under the National 

Environmental Standards and Regulation Enforcement Agency (NESREA) Act1128 which 

provides that the corporate veil may be pierced to hold members accountable for the breach of 

the Act. Unfortunately, the NESREA excludes the oil and gas industry from the applicability of 

the Act.1129 

The implementation of this recommendation in Nigeria will help improve the level of human 

rights compliance in Nigeria’s oil and gas industry because corporate officers take operational 

decisions that impact human rights and making them personally liable will affect their 

disposition towards acts that violate human rights in the oil and gas industry  

 

                                                           
1122 UNEP Report, supra note 10 at 8 – 17. 
1123 Salomon v Salomon & Co Ltd [1896] UKHL 1, [1897] AC 22. 
1124 Companies and Allied Matters Act Cap C20, LFN 2004 at section 93 [CAMA]. 
1125 Ibid, s 290. 
1126 Ibid, s 300.  
1127 Torti O.E. Oyidiya, Piercing the Corporate Veil to Hold Foreign Multinationals Liable for the Act of Their 

Local Subsidiaries: A Case Study of the Shell Petroleum Development Company of Nigeria Limited (SPDC (LLM 

Thesis, Central European University Faculty of  Law, 2018) at 16 [Unpublished]. 
1128 NESREA Act, supra note 467 at s 20-30. 
1129Ibid,  ss 7(g)(h)(j)(k)(l),8(g)(k)(l)(m)(n)(s). 
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4.4 Conclusion and Recommendations 

Although this thesis examined other core human rights, the main argument centers on 

environmental rights, including procedural environmental human rights. This is so because in 

many cases other human rights cannot be effectively enjoyed without environmental rights. 

Overall, this thesis has shown that one of the factors responsible for the continued violation of 

human rights and the poor regulation of the oil corporations operating in Nigeria is the 

inadequacy of the existing applicable legal framework. Other factors include disrespect for 

environmental concerns, poor or lack of enforcement of regulatory laws, excessive oil 

dependence, military dictatorship, corruption, non-justiciability of environmental rights, and 

weak institutions.    

Chapter 2 of this thesis discussed the Petroleum Industry Bill that is pending before Nigeria’s 

National Assembly. Since most of the arguments in this thesis can be implemented through a 

reform of the oil and gas industry’s legal framework, this thesis recommends that the National 

Assembly should seize the opportunity presented by the Petroleum Industry Bill by including in 

it, the said arguments, specifically those relating inter alia to the expansion of the scope of 

certain elements in the NESREA to cover the oil and gas industry and the improvement of the 

impact assessment process to improve participation. This will help to revolutionize the available 

legal framework for the industry which will in turn bring about increased human rights 

compliance in the Nigerian oil and gas industry.  

Also, this thesis has argued for improvement in a number of the regulatory instruments that 

constitute the regulatory framework in Nigeria’s oil and gas industry to ensure that human rights 

compliance within the industry is further bolstered. Out of the many instruments that regulate the 

industry in Nigeria which were examined in this thesis, one that is considered very important is 

the EIA Act. This is because of its tendency to anticipate potential issues as well as proffer 

potential prevention measures. This Act occupies this unique position because of its 

environmental management strategies like public participation, which, in addition to being 

integral to the assessment process, also has the potential to substantiate decisions reached 

regarding proposed projects within the industry. 



152 
 

This thesis in comparing the Nigerian EIA Act with its Canadian counterpart identified a major 

area of disparity in a bid to recommend the aspects where Nigeria can borrow ideas from Canada 

to make improvements. This most importantly includes inter alia the level of public participation 

in the impact assessment process, including the use of the internet and online tools and 

participant funding schemes. Overall, a contrast in the assessment landscapes of Canada and 

Nigeria suggests that deepening the recognition of local community status in resource-related 

decision making, addressing overlap amongst agencies, promoting independent review bodies, 

and ensuring that statutory definitions are appropriate are all recommended options towards the 

improved realization of environmental human rights in Nigeria in areas affected by the oil and 

gas industry. 

This thesis also examined other areas of difference in national laws and made the following 

suggestions. First, a periodic review of statutes would assist in keeping the law current and the 

penalties a deterrent to breach of the law. Second, it is suggested that a clear prohibition of 

problematic conduct (e.g. flaring) be affirmed by statute. Third, improved enforcement including 

by deepening enforcement powers of officers in the statute is suggested. A fourth idea suggested 

is that of holding corporate officers personally responsible whenever they are found wanting, in 

the hope that their potential exposure to liability will endear them to act in compliance where 

necessary. 

This comparative analysis leads to the inference that much still needs to be done, particularly 

with regard to Nigeria’s assessment processes, especially as it pertains to encouraging public 

participation. Although public participation is quite challenging owing to the multiplicity of 

ideas and perception that it entails, the duty nevertheless rests on the appropriate authorities to 

aggregate the varying views and select the best option to ensure environmental sustainability and 

development. 

Since the issues raised in this thesis are yet to abate, and they are related to private actors, i.e. oil 

corporations, the need to emancipate those affected remains relevant to the ongoing discussion 

on human rights in business in Nigeria. Hence it is necessary to promote a rights-based approach 

to environmental rights in the Niger Delta.1130 Consequently, all the relevant actors in the 

                                                           
1130In the words of Wolfgang Sachs: 
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industry (including the oil corporations, home and host states, intergovernmental organizations, 

professional associations, non-governmental organizations, and the various local communities 

should cooperate to ensure the protection of environmental human rights which is necessary for 

the enjoyment of the other categories of human rights that are identified in this thesis as 

dependent on the environment.1131 

    

  

                                                                                                                                                                                           
The reference to rights – even human rights – strengthens the position of the poor, since rights can be 

claimed before the court … Rights generate duties, needs and – in the best cases – active solidarity. Anyone 

who speaks of rights asserts that certain institutions and authorities have an obligation to give an account of 

themselves; the language of rights strengthens the power of the marginalized. Besides, rights cannot be so 

easily suspended, whereas the needs of some can always be thrown into the balance with the needs of 

others. Human rights, in particular, are inalienable they cannot be set off against the greatest utility for the 

greatest number. In an age when the poor are often casually sacrificed for tomorrow’s hypothetical utility, a 

rights centered approach definitely strikes a nerve. In fact, it is the only approach that allows us to derive 

the claim to a dignified life here and now – and not only in the future. 

Wolfgang Sachs, “Environment and Human Rights” (2003) 137 Wuppertal Institute for Climate, Environment, and 

Energy at 32. 
1131 Koen De Feyter, World Development Law: Sharing Responsibility for Development, (Antwerp-Groningen- 

Oxford: Intersentia, 2001) at 191. 
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