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ABSTRACT

This thesis examines the factual and theoretical

arguments behind the use of legislation to achieve pay

equity and in that context makes recommendations for the

form of legislation for pay equity in Saskatchewan. The

approach followed is identification of the problem, a study

of theories which attempt to explain why the problem exists,

an understanding of relevant legal theory and finally,

development of legislative guidelines.

In Chapter Two, the statistics relate the economic

position of women in comparison with men in the specific

area of relative average wage earnings. In Chapter Three, a

series of theories from sociology and economics that attempt

to explain the circumstances of women that result or

contribute to their earnings profile and position in the

labour force are examined. Certain theories, together with

the understanding of equality and discrimination in Canadian

law reached in Chapter Four, lead to the endorsement of

legislative action on pay equity. Chapter Five is an

exposition of subjectivity and its impact on the particular

problem of legislated pay equity. Recommendations on the

substance of pay equity legislation within the context of a

critique of present similar Canadian efforts, in Chapter

Six, comprise the final result of the thesis.

i



ACKNOWLEDGEMENTS

I gratefully acknowledge the guidance and enthusiasm of

my supervisor, Professor Donna Greschner. For their

comments and participation, I acknowledge the members of my

committee, Professors Ken Norman and Wanda Wiegers. Members

of the Pay Equity Coalition of Saskatchewan provided both

information and insights. Each for their own special

contributions, I thank my parents, Marigold Cribb and Peter

Cribb, as well as Alina Cribb and Giselle Marcotte. For his

unwavering support of this as well as other endeavours, I

thank my spouse, Paul Marcotte.

ii



C HAP T E R 1

INTRODUCTION



2

CHAPTER ORE IBTRODUCTlOR

The term pay equity, as used in this thesis, refers to

the goal of equivalent wage reward for men and women, a goal

based on the principle that women should be paid the same as

men when they do work that is equal in value to that done by

men. Pay equity is a reform measure seeking to change a

present state of affairs.

Disparity exists between the remuneration paid to women

and that paid to men.

female worker earned, on

In 1989, the full-time full-year

average, 65.8% of the remuneration

the full-time full-year maleearned, on by

worker.1 The earnings ratio of all employed women to that

of all employed men was, in 1989, 59.0%.2

Another obvious pattern is the uneven distribution of

women and men across the spectrum of occupations. Women

dominate and are concentrated in a few occupations. Men

engage in the entire range of occupations. The pattern of

unequal earnings occurs across the spectrum of occupations

in which women are found.3

The main premise of pay equity is that women's work is

undervalued, a concept supported by studies showing that

even though women exhibit the same productivity-related



characteristics as men, such as

3

education level, job

experience, and job tenure, they are paid at a lesser

rate.4 Pay equity also relies upon the perception that the

work associated with women depends upon a variety of skills,

requires a degree of effort, draws upon a set of

responsibilities, and is performed in working conditions

that do not consistently occur in work done by men.

Although employers no longer use separate wage scales

for their male and female employees performing the same

work, the segregation of men and women into separate

occupations permits a similar result. Habits of societal

organization, such as those which denied women the vote,

property ownership, and education, continue occupational

segregation and presage an undervaluation of women's work.

Theories that seek to explain the phenomenon of

occupational segregation and the present reward paid for

women's work are grouped in this thesis in the oategories of

'social factors' and 'economics'. Their consideration is

related to the proposal for legislated action. The better,

or more accurate, an appreciation we have of the cause and

effect chain, the greater likelihood the resultant proposals

will be effective.

The domestic role held by women goes far in explaining
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why women are in the labour force less than men and why a

greater number of those in the labour force work parttime.

Many scholars therefore recommend policies relating to day

care and flexible work schedules. Recognition of the

influence of the domestic role does not deny the

undervaluation thesis. The resultant policies however,

implicitly accept the economic value presently ascribed to

women's work. The value of work is a crucial element to pay

equity. A separate chapter discusses neutrality,

subjectivity and objectivity in the problematic

interpretation of the value of work.

Where does pay equity fit within the current legal

landscape? Discussion of equality and discrimination

pervades and dominates much of our present social and

political debate. This thesis concentrates on their

appearance and interpretation in legal theory in the

Canadian context. Decisions of the Supreme Court of Canada

are promising in their emphasis on substantive equality and

pluralism rather than on formal equality and conformity. As

the catalyst for change under consideration is legislation,

the context within which it will be interpreted is relevant.

Finally, the chapter on legislative format endeavours

to define guidelines which, translated into statutory

provisions, should guide us to pay equity. Legislation
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imposing processes towards pay equity is justifiable on the

basis that it will advance women towards an actual state of

equity through the achievement of fairness in remuneration.



CHAPTER 2

IDHIUC DUllJALITY
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... the problem is inequitable pay practices throughout the
work force rather than isolated cases of wage
discrimination.

Judge R.S. Abella1

2.1 INTIlDUCTl(1f

The theory that the work done predominantly by women is

undervalued and underpaid now receives widespread, although not

complete, acceptance in Canada. Many people believe that reform through

legal requirements for change is an important and necessary step. Five

Canadian provinces have instituted legislation which requires active

measures and establishes implementation and enforcement bodies aimed at

achieving "pay equity". A sixth province, one territory, and the

federal government have prohibited discriminatory wage practices under

truman rights legislation. Two provinces have agreed through collective

bargaining to implement a pay equity program. "Pay equity is an idea

whose time has come. "2

The term pay equity does not have an undisputed definition.

Writers and scholars studying pay equity academically tend to use the

term differently than lobbyists and activists. Over the last two

decades, the meaning of "pay equity" has evolved as it has become a

public issue. In the sense of 'equal value,' usually preferred by

academics, pay equity is used to refer to a principle and to a technique

for determining wage compensation. The principle is "equal pay for work

of equal value," meaning that all women employed by the same employer

should be paid equally to the men employed by that employer when they do
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work which is equal in value to that done by the men. Women are

entitled to be paid the same as men when they are performing work that

is of the same value to the employer. The principle, when applied,

becomes a technique for setting wages.

Lobbyists and activists tend to use the term broadly, in a way

which captures alternate mechanisms, such as increased unionization and

increased minimum wage, for improving the economic position of women.

Pay equity has evolved from its origins in the principle of equal pay

for work of equal value, into a rallying cry which covers demands for

minimum wage reforms, a variety of collective bargaining initiatives,

cross-establishment and even cross-industry comparisons.3

Pay equity is about equality and fairness. It is concerned with

the relative positions of men and women in the workplace and the problem

of discrimination based on sex. It is considered a human rights

issue4, arising from the concept of the equality of men and women and

the rights contingent thereto.

Pay equity is legislatively defined in Canada as a method of wage

compensation practice. The approved wage compensation practice will

ensure that the remuneration paid by an employer to men in male

dominated jobs is equal to the remuneration paid to women in female

dominated jobs where the value of the work performed is equal.5 The

'pay equity process' identifies differences in the relative wages paid

to male and female employees attributable to discrimination against

women. In the comparison, the factors which describe the job and the

conditions in which the work is performed, are compiled and analyzed,

all in a 'gender neutral' manner. The total score received by a job on
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the analysis reveals its "value" to the employer. The typical factors

considered are skill, responsibility, effort and working conditions.

Different jobs comparable on an overall analysis, that La, jobs which

are equal in value, are to receive the same wage reward.

The term, pay equity .. as used in this thesis, refers to the goal

of equivalent wage reward for men and women based upon the equal value

principle. Neither the narrow legislated definition nor the broad

lobbyist's meaning is intended.

This chapter reviews statistics on the present position of women

in the Canadian labour market and provides a brief history of previous

attempts to improve the wages of women relative to men. Both

demonstrate the need for reform as well as problems connected with

reform.

2.2 STATISTICS

The following statistics are intended to be nan-controversial

statistics on the relative positions of Canadian men and women. There

have been significant changes over the course of this century. The

statistics included concentrate on the present situation with reference

to trends over the last twenty years. Statistics are often used to

"prove" a state of affairs that is otherwise only suspected, and vice

versa, through the process of interpretation. Inevitably statistics

indicate different things to different viewers and are subjected to

different manipulations. For example, the fact that women on average

earn less than men on average may be interpreted as evidence that women
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are undervalued and underpaid or alternatively, that women do not work

as hard nor as well as men.

2.2.1 THB EARNINGS RATIO

In 1989, the full-time full-year female worker earned, on

average, 65.8% of the remuneration earned, on average, by the full-time

full-year male worker. There has been a continuing gradual improvement

in this earnings ratio. In 1967, full-time working women were earning

on average only 58.4% of that earned by men. Since 1971, the ratio has

improved thirteen times and declined seven times. The average of the

ratios for the last five years (1985-1989) is 65.5%.6

The earnings of other female workers have improved from 50.6% of

other male workers' earnings in 1967, to 73.9% in 1989. A low of 46%

occurred in 1969 and a high of 76.8% was noted in 1987.7 It has been

suggested that the significant influx of women into part-time employment

may have kept the wages of part-time workers low and had the effect of

bringing the two figures closer together.

The ratio of the earnings of all employed women to the earnings of

all employed men, which includes all part-time and full-time workers,

was 59.0% in 1989, up from 46.1% in 1967. e There has been some

change in the distribution of earnings. In 1989, 41.1% of men earned

more than $30,� a year compared to 14.0% of women. A total of 33.8%

of men earned less than $15,� a year while 52.3% of women were in that

range. Using constant 1989 dollars, in 1979, 42.4% of men earned

greater than $30,� while only 10.0% of women were in this category.



In the under $15,00.0 category, the respective ratios were, 18.3% and

59.6%.9

The most noticeable change is in the percentage of women earning

more than $30,00.0 although 14% is still considerably smaller than the

male figure of 41.1%. Stephen Peitchinis1.0 has identified significant

changes in the representation of women in professions over the period

1971 - 1981: for example, an increase in 'lawyers and notaries' of

556. 1%, in 'physicians and surgeons' of 139.6%, and in
.

architects' of

352.2%. The male to female ratio in each of these professions has

dropped dramatically: for lawyers and notaries, from 20:1 to 6:1, for

physicians and surgeons from 9:1 to 5:1, and for architects from 37:1 to

12:1.

2.2.2 (lHlOSm<lf OF THB WORK FOlCE

The overall composition of the work force has also changed. In

1975, men comprised 67.5% of the full-time work force, and women, 32.5%;

in 1988, the full-time work force was 61.3% male, and 38.7% female.11

The proportion of the total labour force made up by women

has increased from approximately one third in 1970 to 44% in
1988, with large gains in labour force participation noted
for married women and women with young children. 12

Men are employed full-time at a far greater rate than women.

Seventy four point eight per cent (74.8%) of women in the labour force,

in 1988, were employed full-time; the remainder, 25.2%, were employed

part-time. For men, the respective figures are 92.3% and 7.7%.13

This is a matter of preference for some but not all women. A Labour

Force Survey, by Statistics Canada, shows that approximately twenty-four

11
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percent of women worked part-time because they could not find full time

work. Forty-one percent worked part-time by choice and the remaintng

thirty-five percent did so because of personal or family

responsibilities, schooltng, or other reasons.14

"The transformation that the labour market has undergone in the

past two decades has shattered any myth regardtng women's role as

"marginal" workers, having only a temporary hold on employment and

easily displaced from the labour force due to household

responsibilities. "15 Women have taken to the market place with

determination and commitment despite men's failure to assume household

responsibilities with the same fervour and enthusiasm.

It has been suggested that the increase in the number of working

women distorts the average earnings figures by creating a sample bottom

heavy with junior employees.16 It is postulated that job tenure and

experience on the job have significant effects on the earnings of

employees; thus a large number of junior employees would lower the

overall average earnings.

the majority of working

hypothesis. The jobs in

An examination of the occupations in which

women are employed does not support the

which women predominate are typically jobs

where the possibilities for promotion are minimal. Unlike an articling

student, the opportunities for advancement available to a secretary or

even a nurse are minimal. Increased job tenure or seniority will not

have a significant impact on earnings when the top dollar remains

relatively low. Moreover, according to Statistics Canada, job tenure

does not appear to impact much of the earnings ratio and men and women

do not have hugely different patterns of job tenure:



*The female to male earnings ratio for those who had been
with their current employer less than one year (68.3%) was

little different from the ratio of those with more than 20
years tenure (69.2%).
*Three out of ten (27.5%) females and four out of ten
(39.5%) males had been with the same employer for more than
ten years.17

A recent study done by the Bank of Montreal, as reported in the

Globe & Mail showed that "Women have longer service records than men at

every level of the Bank up to senior management. "18 The average age

of male employees was 38, and for women employees, 37.

2.2.3 CXllJPATI� DIS'1'RIBlrI'I(Jf

Both men and women commonly work primarily with members of their

own sex; however, women are concentrated in fewer occupations than men.

The absolute increase in numbers of women workers has not led to a

significant change in the distribution of women throughout all

occupations although there has been a shift in the types of occupations

in which women predominate.

The statistics on occupation and occupational groups are not easy

to deal with. Individual jobs may be difficult to classify. Often an

occupational grouping covers a range of occupations, some of which are

predominantly female and some predominantly male. The grouping of

"medicine and health" is an excellent example for within that group are

found both physicians and nurses.

According to Statistics Canada, in 1988, 30.8% of employed women

worked in the 'clerical' occupational group in which they were 79.8% of

all employees in that classification. The following five occupations

are classified as
•

clerical
'

and account for five of the ten main

13
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occupations of women: secretaries and stenographers, bookkeepers and

account� clerks, cashiers and tellers, general office clerks,

receptionist and information clerks. The occupational group�,

'services', employs 17.e% of work� women. Women comprise 57.e% of the

total workforce in the services classification. Two of the top ten

occupations employ� women, 'food and beverage serv�', and 'janitors,

charworkers and cleaners', are included in the 'services group.

The occupational group�s 'managerial, administrative', 'sales'

and 'medicine and health' are roughly equal employers of women, stand�

at 10.4%, 10.0% and 9.0% of the female work force, respectively. Women

as a percentage of all employees in these groups comprise 36.2% of

employees in 'managerial and administrative', 45.9% in 'sales', and

79.0% in 'medicine and health.' Two 'top ten' occupations: sales clerks

and salespersons, and nurses, are included in these occupational groups.

The remain� 'top ten' occupation is teach� which employs 6.1% of all

employed women, for 62.2% of all teachers.

Men, on the other hand, are more widely distributed throughout the

occupational groups. 'Managerial and administrative' ranks as the top

employer, with 14.3% of the male work force. 'Product fabricat�,

assembling, and repair�' at 11.4% is next, with all other groups at

10.0% or less.19

The pattern of unequal earnings by men and women occurs across the

spectrum of occupational groups. Even in the occupational groups in

which women are most highly represented, women earn less than men. The

ratio of earnings of full time workers in the 'service' occupational

group is one of the poorer ratios at 52.9%. In 'medicine and health',



the ratio is 53.5%. Women's earnings come closest to men's earnings in

the occupational groups of teaching (78.1%), artistic and recreational

(81.8%), and agriculture (76.7%).20

2 _ 2 _ 4 INDUSTRIAL DISTRIJWl'UI{

The tendency of women to occupy lower paying jobs in the typical

hierarchical job structure is known as horizontal segregation. The

pattern is seen across industry boundaries; however, women are more

heavily concentrated in service-producing industries. In 1988, 83.6% of

employed women were working in this sector, where they comprised 52.5%

of all employees. Men comprised 47.5% of the work force of the service-

producing sector work force. The male labour force is more evenly

distributed with fifty nine point one percent (59.1%) of men working in

the service-producing industries, and 40.9% in the goods-producing

industries. In the goods-producing sector, men provide 76.1% of the

work force, women, 23.9%.21 Sixteen point four percent (16.4%) of

working women are employed in the goods-producing sector.

The major area of growth in the Canadian economy recently has been

in the service-producing sector. It has been suggested that the

increase in women:

seeking and finding work in the 1970's, often at lower wages
than men, was probably both a cause and a result of the
proliferation of jobs in commercial services (particularly
Accommodation and Food Services, Retail Services, and

Finance, Insurance and Real Estate), in which women

predominate. 22

15
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2.3 UNDERVALUATI(J{

The premise which underlies pay equity and equal pay for work of

equal value is that work associated with women is paid lessl relative to

work associated with men, not because it is actually worth less but

because it is done by women. Women are discriminated against in the

workplace and this discrimination is expressed economically in the

remuneration they receive for their work in occupations associated with

women (referred to as female-associated or female-dominated work). The

division of the work force into jobs or work associated with men and

jobs or work associated with women is known as occupational segregation.

The historical fact that women were systematically paid less for

doing the same work as men supports the premise that work associated

with women pays less because it is done bYI or associated with,

women. 23 Women were perceived as less capable or were regarded as

less entitled even when performing the same job as a man. This history

and the struggle required to change this practice highlights the

likelihood of the existence of less obvious discrimination. However 1 in

a scientific age, historical trends are not sufficient. A series of

social scientific studies have ensued to prove or disprove the thesis of

the existence of a discriminatory effect on wage rates related to the

gender of the employee performing the work.

Canadian and American researchers continue to work on, "[S]orting

out the extent to which observed differences [between male and female

earnings] reflect discriminatory versus non-discriminatory

factors ...
"24 The standard approach is to choose a set of data, and

then subject it to a variety of manipulations intended to isolate and
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evaluate the effect of various factors on the wage rate. Common wisdom

accepts that factors known as productivity-related factors, such as

education, experience, and training, are predictors of performance and

will have an impact on earnings. This is generally known as human

capital theory.25 Thus, "Labour

market discrimination will reveal itself in terms of different wages or

earnings for equally productive groups of workers. "28

Women and men with the same characteristics - type of occupation,

education, experience, and seniority - have an improved earnings ratio

yet it still does not reach unity. When occupation is deleted as a

matching factor, in other words when female-dominated and male-dominated

jobs are not separated from each other, the ratio deteriorates

significantly.

The difference remaining after the productivity-related factors

have been controlled for is generally attributed to the effects of

discrimination. This interpretation, although the dominant one, is

controversial. The residual difference has been called "essentially a

measure of our ignorance".27 Other explanations are suggested. For

instance, the residual may be the result of a pattern of differing

career aspirations or the effect of a personal choice made years

earlier. 28 The validity of thes8 alternative explanations remain

largely unmeasurable. There is strong evidence that a portion of the

residual does reflect discrimination while other factors affect a

further portion of the residual or can be related directly or indirectly

to productivity factors.

Morley Gunderson is a Canadian economist who has done extensive
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work in the field of the labour market and women. After a review of

Canadian studies on the wage gap, Gunderson concluded:

In summary, the amount of the overall male-female earnings
gap of 0.40 that can be attributed to discriminatory
occupational segregation is likely to be larger than the .05
to.10 attributable to wage discrimination within the same

occupation, but smaller than the.20 attributed to wage
differences between predominantly male and predominantly
female jobs of the same job evaluation point score. A
magnitude of .10 was suggested as plausibly attributable to

discriminatory occupational segregation, in part because
this was consistent with the magnitude of wage adjustment
that actually occurred when equal value was implemented
through job evaluation procedures that made comparisons
across occupations. This suggests that of the overall
earnings gap of 0.40, approximately 0.05 to 0.10 can be
attributed to wage discrimination within the same

establishment, 0.10 to earnings differences arising out of
occupational segregation across occupations, and the
remaining 0.20 to 0.25 to differences in other productivity
related characteristics, an indeterminant amount of which
may reflect discrimination outside the labour market .

... A large discriminatory gap is unlikely to prevail, given
the forces of competition; however, a gap of something like
0.15 to 0.20 reflecting both wage discrimination and
occupational segregation does seem to be believable in a

labour market riddled by market imperfections and non

economic constraints. 29

The first point in Gunderson's breakdown is that 0.20 to 0.25 of

the gap is probably due to productivity-related factors (such as lower

educational attainment or less seniority due to job changes) including

the effect of discrimination outside the labour market. The remaining

gap of 0.15 to 0.20, that is, one-half of the gap, includes the effect

of direct discrimination within an occupation and the effect of

occupational segregation and related pay differentials.�

2.4 LmISIATIVR HIS'l'ORY OF lUJAL VALUE

The existence of a differential between the wages paid to women
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and those paid to men is something of a tradition in Canada. In the

past, it was not questioned that women would be paid less than men. For

instance, the 1858 salary scale of the Toronto Common School System set

the salary range for men at from $520 to $700, and for women at from

$240 to $400.31 The highest paid woman could not earn as much as the

lowest paid man. When this practise was challenged, a number of

rationales were proposed to justify the difference. It was asserted

that women did not in fact do the same job as men or that they did not

do as well as men. Also commonplace was the "understanding" that women

did not have the financial responsibilities of men and therefore should

be paid less. Robert Malarkey and John Hogan record the efforts of

women's groups in the late 1800's to change wage differentiation on the

basis of sex.32 When min� wage legislation was enacted in 1918, it

only applied to women because it was understood women needed legal

protection from low wage rates. Men had trade unions through which to

protect themselves. When men's wage rates began to fall below women's

during the depression, the legislation was extended to men. The men's

minimum wage rate was set higher than the women's rate. A differential

in min� wage rates existed in some provincial jurisdictions in Canada

until 1972.33 To the extent that equal pay for equal work

legislation has changed the acceptability of such differential wage

scales, there has been significant change in the labour market.

The concept of equal pay for equal work or work of equal value

appeared internationally in 1919 as a statement of principle in the

labour section of the Versailles Peace Treaty. In 1948, work directed

specifically at developing an equal remuneration standard was underway.



The International Labour Organization adopted Convention �, the Equal

Remuneration Convention, and Recommendation 921, on June 6, 1951.34

Canada eventually ratified the Convention on November 16, 1972.35

Meanwhile, Ontario adopted the Female Employees Fajr Rep10eratjon

Act. 195136 which prohibited employers from pay� "a female employee

at a rate of pay less than the rate of pay paid to a male employee ...

for the same work done in the same establishment." Many of the same

objections that are now raised against equal pay for work of equal value

and pay equity were raised against EEBA. Robert Malarkey and John Hogan

have paraphrased a 1955 article by Jack McArthur which appeared in the

Financjal Post:

McArthur then outlines some of the "sincere contentions"
about equal pay legislation held by people within
government, management, and labour about equal pay
legislation. <sic> There is the old problem of determin�
whether a women is in fact do� equal work, especially when
it comes to aspects like the exercise of responsibility.
Secondly, there is the difficulty of determin� if a wage
differential is due to sex discrimination or to some other
factor. Thirdly, enforcement of an equal pay law could
result in the shutdown of a business because of increased
labour costs. A job with lower pay is better that no job at
all. Lastly, the "most powerful weapon" to counteract wage
discrimination is for women themselves to refuse to accept
lower wages for equal work. The importance of this article
is in its indication of the attitudes and perceptions that
were still very much alive after FEFRA became law. The law
did not eradicate deeply held opinions, values, and
prejudices of men about women workers.37

Malarkey and Hogan examine the impact of equal pay legislation in

Ontario, on the male-female wage differential, from 1952 through to

1979. The authors conclude that the legislation had a "selective and

modest impact."38 The FEFRA legislation is also credited as a factor

contribut� to the elimination of different pay scales for men and

women teachers which, in 1951 in Ontario, still existed in 26% of the
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high schools.

The federal government entered the equal pay legislative field

with the Female Employees Equal Pay Act, S.C. 1956, c. 38, which called

for equal pay for "identical or substantially identical work".3B Most

of the remaining provinces enacted similar equal pay legislation during

the 1950's. Newfoundland was last to do so, in 1977.

In 1970, the Royal Commission on the Status of Women made a number

of recommendations equally pertinent to the development of a pay equity

law. These recommendations included:

therefore, we recommend that the federal Female Employees
Equal Pay Act, the federal Fair Wages and Hours of Work
Regulation, and equal pay legislation of provinces and
territories require that:
a) the concept of skill, effort and responsibility be used
as objective factors in determining what is equal work, with
the understanding that pay rates thus established will be
subject to such factors as seniority provisions;
b) an employee who feels aggrieved as a result of an alleged
violation of the relevant legislation, or a party acting on

her behalf, be able to refer the grievance to the agency
designated for that purpose by the government administering
the legislation;
c) the onus of investigating violations of the legislation
be placed in the hands of the agency administering the equal
pay legislation which will be free to investigate, whether
or not complaints have been laid;
d) to the extent possible, the anonymity of the complainant
be maintained;
e) provision be made for authority to render a decision on

whether or not the terms of the legislation have been
violated, to specify action to be taken and to prosecute if
the orders are not followed;
f) where someone has presented the aggrieved employee's case

on her behalf and the aggrieved employee is unsatisfied with
the decision, she has the opportunity to present her case

herself to the person or persons rendering the decision who

may change the decision;
g) the employee's employment status be in no way adversely
affected by application of the law to her case;
h) where the law has been violated, the employee be
compensated for any losses in pay, vacation and other fringe
benefits;
i) unions and employee organizations, as well as employer
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organizations, be subject to this law;
j) penalties be sufficiently heavy to be an effective
deterrent; and
k) the legislation specify that it is applicable to part
time as well as to full-time workers.4e

The federal Female Employees Equal Pay Act was amended shortly

after the release of the Royal Commission report to refer to "the same

or similar work on jobs requiring the same or similar skill, effort and

responsibility. "41 In 1975, Quebec passed the first legislation in

Canada stating the principle of equal pay for work of equal value as a

legal requirement, when it enacted the Charter of human rights and

freedoms42• The Canadian Human Rights Act was passed by S. C . 1976-

77, c. 33, and included a prohibition against paying different wages to

men and women "who are performing work of equal value. "43 In 1984,

Judge Rosalie Abella completed the Royal Commission on Equality in

Employment which counted among its recommendations the following:

31. Any limitations to seniority rights should be left to
collective bargaining. Employment equity legislation should
not include provisions restricting or further protecting
seniority rights.
32. The provinces and territories should enact equal pay for
work of equal value legislation to comply with international
obligations to do so. Wages should be defined as total
remuneration received, including all forms of benefits,
direct or indirect.
33. Equal pay for work of equal value should be part of all
employment equity programs
34. Greater resources should be allocated for the
enforcement of section 11 (the equal pay provisions) of the
Canadian Human Rights Act, both through the Canadian Human
Rights Commission and through section 38.1 of the Canada
Labour Code.
35. Section 11 of the Canadian Human Rights Act should be
amended to delete the requirement that job comparisons be
made only within the same establishment.
36. Employers should give consideration to using alternative
methods of narrowing the income gap. These other methods
include equalizing base or entry pay levels; eliminating the
use of separate seniority lists for men and women; reducing
the steps within job classifications, or at least making
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sure that "female" jobs have no more steps than do "male"
jobs; expressing wage rates for men and women in the same

way, either by the hour or month; giving similar wage
increases across the board; bottom-end loading increases to
benefit lower paid workers; and eliminating "rug-ranking."
�. Childcare providers should be paid adequately.
103. Part-time workers should receive on a prorated basis
the same protection, rights, and benefits as those now

guaranteed to full-time workers.
106. Paid domestic workers should be protected by human
rights and employment standards legislation.44

Manitoba enacted the first Pay Equity Act in Canada on July 11,

1985 with compliance in some sectors required by January 1, 1990.45

Its preamble reads:

WHEREAS many women in the Manitoba labour force work in
traditionally female occupational groups, where their work
is undervalued and underpaid;
AND WHEREAS Canada's international obligations commit this
country to implementing the principle of equal pay for work
of equal value;
AND WHEREAS section 15 of the Canadian Charter of Rights and
Freedoms guarantees individuals equality before and under
the law and the right to the equal protection and equal
benefit of the law without discrimination;

In 1987, Ontario introduced the Pay Equjty Act. 198748, with the

following:

Whereas it is desirable that affirmative action be taken to
redress gender discrimination in the compensation of
employees employed in female job classes in Ontario;

Nova Scotia, Prince Edward Island, New Brunswick and the Yukon

followed with legislation in rapid succession.47 The Yukon, in the

style of Quebec and the federal government, passed an amendment to its

human rights Act while the other provinces opted for pro-active pay

equity legislation. In Newfoundland, the provincial government entered

into a collective agreement respecting pay equity with several unions

including The Association of Allied Health Professionals, the

International Brotherhood of Electrical Workers, the Canadian Union of
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Public Employees, the Newfoundland Association of Public Employees, and

the Newfoundland and Labrador Nurses Union. However, in 1991 the

Newfoundland provincial government passed a Bill which suspended the pay

equity commitment it had made.48 An arbitration action has been

commenoed by the unions in response. A similar agreement involving the

public service union in British Columbia exists. Alberta and

Saskatchewan remain without legislation nor stated policy.

2.5 CDHCLUSION

Statistics do not explain why a particular situation exists. In

the following chapter, I present and consider theories concerned with

the patterns of employment revealed by the statistics.

chapters address relevant legal developments.

The latter
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CHAPTER THREE OCCUPATIONAL SEGREGATION

It seems that purely economic frameworks will not get
us far in understanding segregation.

H. Bradley1

3.1 INTRODUCTION

The concentration of women and men in different types

of paid work has been identified as a factor in women's

lower average earnings. In Chapter Three, I review several

theories which have been proposed to explain the situation

of women in the labour market. My concern is that pay

equity be defensible under these theories. The

persuasiveness of a particular theory determines to a

significant extent one's assessment of the potential for

change, the appropriateness of legal intervention, and the

possibility of negative side effects. Initially, I examine

theories concerned with the effect of certain social factors

on the existence of occupational segregation. Theories on

the unequal participation of women in the paid labour force

and in unpaid work may assist in assessing the merits of pay

equity as a reform program. A review of economic theories

respecting the wage gap follows. These theories are known

generally as the competitive market theory, the

institutional theory, and the statistical discrimination

theory. An appreciation of these is essential to an

understanding of the criticism of pay equity as a practical

policy.
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3.2 SOCIAL FACTORS THEORIES

Why are women and men segregated into different

occupations? Why do women and men do different work when, by

and large in our society, each sex is equally capable of

performing the majority of the work normally associated with

the other? This is a "flourishing area of research"2 in

our postmodern times. Historical studies reveal that the

precise expression of sex segregation in employment has

varied through time and place yet the fact of sex

segregation, with men perceived as superior, and women

bearing the greater domestic role, is consistent across time

and cultures:

International surveys of women in both
industrialised and industrially developing
societies ( ... ) reveal a striking consistency in
the overall pattern: women concentrated into
certain occupations and sectors; the extensive
sex-typing of jobs as 'men's' or 'women's' work;
some variation in what particular jobs are

assigned to women, but a tendency for certain work
to emerge as 'women s allover the world
(nursing, school teaching, cleaning, typing,
operating sewing machines); the concentration of
women in lower grades; and, above all, the
exclusion of all but a rare handful of women from
posts of power and authority. Around the world,
women work. Men give orders.S

3.1.1 THE PERSISTENCE OF OCCUPATIONAL SEGREGATION

Women have entered non-traditional fields of work in

substantial numbers yet occupational segregation
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continues.4 This persistent pattern has been studied by

Jane Gaskell, Joan Acker and Harriet Bradley, among others.

It forms part of the debate over the meaning of choice in

the lives of women. When women choose to have children or

to enter certain occupations and these choices have economic

consequences, can those consequences be characterized as

discriminatory?

In the American case, EEQC v. Sears,s the testimony

included contradictory interpretations of the

interrelationship between expectations and choice. First,

Professor Rosenberg:

As historical evidence shows, it is not surprising
that men and women differ in their expectations
concerning work, in their interest as to the types
of jobs they prefer or the types of product they
prefer to sell, and in the continuity of their
participation in the labour force. It is naive to
believe that the natural effect of these
differences is evidence of discrimination by
Sears.s

Alternatively, Professor Kessler-Harris:

This new historical information calls into
question the idea that women can "choose" not to
work in certain areas, and insists that choice can

be understood only within the framework of
available opportunity.7
History's evidence clearly indicates that
substantial numbers of women have been available
for jobs at good pay in whatever field those jobs
are offered, and no matter what the hours.
Failure to find women in so-called non-traditional
jobs can thus only be interpreted as a consequence
of employers' unexamined attitudes or preferences,
which phenomenon is the essence of
discrimination.s

These two speakers employ the term 'discrimination'

differently. The former, by Professor Rosenberg, has an
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"immediate consequences" base and implies the need for

intention on the part of the discriminator. The latter, by

Professor Kessler-Harris, uses a broader definition of

discrimination, including both an examination of the effects

and an awareness of the broader social context in which the

actors operate.

Jane GaskellB examined the formative experiences of

young adults in an effort to understand the continuing

pattern of occupational segregation. From a series of

interviews with eighty-three Grade XII Vancouver students

(36 male, 47 female) planning to immediately enter the

workforce, Gaskell noted:

These interviews give some insight into the way
this pattern begins in the expectations of young
people about to embark on adult life and into the
factors that begin to produce change in their
expectations. A few girls accept happily, indeed
glorify, the traditional role of women .... They see

advantages in the traditional pattern; they
appropriate the traditional ideology ....

But most girls do not embrace these
traditional tasks so cheerfully. The majority do
not particularly like housework, and they see

being at home with children as

confining .... However, incorporating domestic
duties into their lives seems necessary, given the
way they see the men around them behaving, the
state of child care, and the incomes they can

expect. Elements of the domestic ideology still
shape the way they see acceptable options. The
social organization of child care, the nature of
men, and the fact of segregated labour markets
make change unlikely. They therefore determine to
cope with their lack of alternatives with good
grace, not asking the impossible, not complaining
about the inevitable.

Facing up, as they feel realistically, to the
constraints of their lives, they accept them and
constrain themselves accordingly ...
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... Life choices come not merely from some abstract
principles of what should happen, but from an

assessment of the way the world works, what
opportunities are open, what paths are possible.
In this construction of how the world works,
ideological elements incorporated from outside are

critical. Young people with more liberal
attitudes thought little change seemed
realistically possible. Instead of expressing
much anger about this, or trying to combat it,
which might begin a process of change, they resign
themselves to it and resolve to get on with life
as it presents itself.10

Joan Acker studied the process of the reproduction of

the hierarchy that includes and maintains men's "superiority

of claim", in an analysis of the interrelationship between

gender and class.11 Acker was directly involved with the

development of comparable worth in Oregon and used this

attempt to create comparable worth as a case study. In

Oregon, the pursuit of comparable worth evolved from an

effort to implement "true" comparable worth - defined as a

single, bias-free, sex-neutral job evaluation system applied

to all state jobs in order to rank-order jobs and set

salaries into a compromise aimed at raising the wages of

the undervalued without reference to any plan for wages

equitable in comparison to each other.12

On the subject of the interrelationship of gender and

class, Acker states:

Yet, to me at least, the intractable problem of
gender and class seems to be a barrier over which
we must go if we are to make further progress in
understanding the continuing re-creation, within
widely differing and rapidly changing social and
economic conditions, of the subordinate and
disadvantaged position of women.13
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To say that an organization or class is gendered
means that its fundamental structure of advantage
and disadvantage, exploitation and control, action
and emotion, meaning and identity are constructed
through, and in terms of, distinctions between
male and female, masculine and feminine. Gender
is not an addition to ongoing processes, conceived
as gender neutral. Rather, it is an integral part
of those processes, which cannot be properly
understood without an analysis of gender. 14

In Oregon, conflict arose between management and the

trade unions, between trade unionists and feminists, and

within trade unions and feminist groups. Class interests

intrinsic to a hierarchical structure were too strong and

too pervasive, the conflicts between class and gender

interests too problematic, for true comparable worth to

emerge. Acker explains:

Of most theoretical interest is that processes
that on the surface seem to have little to do with
gender, such as technical decisions about how to
construct a new job classification and
compensation system and business-as-usual
interunion competition, contributed to a complex
process of maintaining women's low wages through
marginalizing women's interests and creating
barriers to the success of this change process.15

... at least a small part of the answer depends on

a better understanding of the connections between
gender and class, for women's situations are not

just the product of strongly held gendered beliefs
and long-established habits of living, but are

rooted in the economic realities of survival.18

These "economic realities of survival" include looking

after the children, paying for food and shelter and

"get[ting] on with life as it presents itself."17

Gendered beliefs interact with practical decision-making,

ego who can earn more. This necessity is reflected in the
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quote from Gaskell, preceding, and in the experience of

reformers who must compromise with each other in the effort

to gain at least some measure of progress.

Acker recognizes the radical potential of comparable

worth. It implicitly threatens the status of male jobs in

relation to female jobs and has the potential to open the

issue of "what our society really values and who has the

power to set those values."18 Comparable worth - in the

sense of true comparable worth is a threat to the

gender/class hierarchy. It is unlikely to be widely

accepted unless its transformative potential is controlled.

Harriet Bradley convincingly demonstrates a complex

interrelationship of economic and ideological rationales

which perpetuate the sexual division of labour and sex

typing. In Men's Work. Women's Work, Bradley undertakes an

extensive review of historical and sociological theories on

the nature of segregation, class, and gender in an

exploration of the process by which men and women become

associated with certain types of work. The phenomena of the

sex-typing of emerging occupations illustrates the

continuing influence of these forces.

Bradley's text is concerned with observation and

deduction, not with reform. However, she does offer some

comment. Bradley is essentially pessimistic about the

likelihood that segregation by sex will diminish through an

evolutionary process. She does not find anything inherent
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in our 'capitalist' and 'masculist' systems which must

produce this evolution. Change will only be achieved

through concerted effort, the most effective of which, she

suggests, is changes in child care. Changes in the

availability of childcare can most immediately alleviate the

burden of women's double-day, permitting women to compete

more effectively with men's work force behaviour. She

implies that this would be a more effective and immediate

remedy than measures aimed directly at adjusting male

attitudes. Changing child-care should indirectly lead to a

change in men's attitudes. Bradley notes:

The thrust for change will have to come from
women's groups and their representatives in
parliament or other decision-making bodies. Walby
(1988) is quite right to see feminist politics as

very largely responsible for the improved position
of women in Britain and America this century
(rather than ascribing this to the necessary
developments of either capitalism or

industrialism). Women will have to go on fighting
both to maintain that improved situation and to
advance upon it.19

Bradley does not discuss equal pay/equal work theory

although she does comment that:

The other positive hope must be for a concerted
attempt by trade unions to fight for an upgrading
of all types of work so that there are no jobs
seen as so ill-paid and demeaning that they are

'only fit for women. '20

Pay equity has been touted as a reform which will

upgrade the status of work done by women. In turn, the

change in status should make women's work more attractive to

men and lead to reductions in the segregation of work by
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sex.21

3.2.2 THB DOMESTIC ROLE

Many researchers stress the significance that the

domestic role of women has on their participation in paid

work.22 This domestic role, whether engaged in on a full

time basis or as part of a double-day23, is part of

occupational segregation. Women are segregated into the

unpaid household labour market. While significant numbers

of women remain in the labour force after marriage or return

to it after having children, women's role in the home

remains relatively unchanged. "Having it all" means "doing

it all".24 Stephen Peitchinis, Victor Fuchs and Paul Weiler

all argue that women's domestic role is the significant

factor in the determination of women's earnings. The effect

of discrimination in the labour market is not considered

significant enough, especially compared to the effect of the

domestic role, to justify intervention in the labour market.

In Women at Work: Discrimination and Response,25

Stephen G. Peitchinis, a Canadian economist, repeats the

familiar story of the concentration of women in a limited

number of low-pay occupations and in the lower levels of the

job hierarchy in both traditional and non-traditional

occupations. The term "employment discrimination" refers to
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differences between men and women in their "access to

employment opportunities and to the assignment of

responsibilities upon the securing of employment. "26

Peitchinis favours active intervention via employment equity

policies, rules, and even legislation to promote increased

integration. Voluntarism will not, he says, achieve the

desired result, although neither will strong policies unless

they have the effect of bringing about a change in attitudes

and assumptions about women workers. The 'ethic of

discrimination' must be rejected.27

Peitchinis concludes from a review of Canadian studies

on the effect of productivity-related factors, that

... the indicated differences in average earnings,
whether in the economy at large, in broad
occupational groups, or in individual occupations
may be more the result of occupational choices and
occupational segregation than the result of pay
discrimination. If such is the case, the
application of equal pay for work of equal value
will not have much effect on the difference in
average earnings between men and women.28

This conclusion contradicts the conclusions drawn from the

studies on the interrelationship between pay equity,

occupational segregation and the wage gap discussed in

Chapter One.

Peitchinis rejects equal pay for work of equal value on

the basis of supply-demand and economic efficiency

arguments.

The underlying assumption is that with the
establishment of criteria for the determination of
'work of equal value' and the requirement that
work assignments of equal value should be paid
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equal wages, the monetary rationale for
occupational segregation will be eliminated.29

Peitchinis disagrees with this assumption and argues that

the difference in the pay received by women can be justified

by differences in productivity and in the value added30

and by differences in the employee's actual and potential

contributions to the employer's operationsj employment

discrimination, defined above, is not justifiable from an

economics standpoint because it fails to utilize the

productive capacities of women.31 The objective of

reforms should be to eliminate discrimination by employers

in the assignment of work responsibilities:

Equal pay for work of equal value looks at the
jobs men and women do, not at what they can do.
It does not look at the critical question: why are

men and women with the same qualifications
assigned different work responsibilities, which
then influence their current pay and their
potential earnings? The critical question is
whether all workers are given equal opportunity to

compete for the assignments that will bring the
highest returns.32

Peitchinis calls the elimination of employment

discrimination the second phase of desegregation, the first

being represented by the movement of women into occupations

from which they were previously either explicitly or

implicitly barred. The second phase will see women moving

up from the lower rungs of the hierarchy. Peitchinis does

not propose specific action to address this type of

workplace discrimination beyond joining those who, in

response to evidence on the effect of the double day on
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women's energies, abilities and availability for work,

advocate expanded daycare and childcare policies to assist

women in dealing with the home/work conflict.33

A similar view is expressed by Victor R. Fuchs, an

American economist, in his work entitled, Women's Quest for

Economic Egyality.34 Fuchs maintains that he is

supportive of the participation of women in paid work and of

attempts to improve their economic status. In his opinion

the economic well-being of women in the United States

relative to men is no better in 1986 than it was in

1960.35 He also notes that women's efforts to close the

"gender" gap are closely related to the low birthrate and to

the problems facing young children.

Fuchs concludes:

The hypothesis most consistent with the facts is
that, on average, women have a stronger demand for
children than men do, and have more concern for
them after they are born. In short, there is a

major difference on the side of preferences, and
this difference is a major source of women's
economic disadvantage.38

This is directly related to the concentration of women in

low-pay occupations. His further comments on this

connection include:

The evidence concerning a gender difference with
respect to children is not air-tight, but its
appearance in so many different contexts makes
this explanation more credible than any other that
has been proposed.37

Anyone interested in gender equality must be
careful about invoking biological explanations
(they have often been misused to justify
inequality), but in this case it seems unlikely
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that the special concern of most mothers for their
children is simply something society thrusts upon
them.58

It is only the extraordinary woman

in a demanding career while doing
the needs of spouse and children.
never even tried.59

who can succeed
full justice to

Most men have

Women's concern for children, Fuchs determines, creates

a stronger conflict between career and family, resulting in

life-long economic disadvantage. This desire and concern

determines their choices: women want or need to have

flexible hours, or shorter hours, or to work near home, and

in order to do so choose, or must accept, lower wages.

Many, if not most, jobs which are well paid, even in the

most modest sense, require a commitment to work that is

incompatible with the schedules of children.40 These

observations and analysis draw Fuchs to the conclusion that

child-centered policies are to be preferred. Child-centered

policies address more directly than programs such as

comparable worth, the root disadvantages of women. And,

besides, "they help children directly."41

Important to assessing the strength of Fuchs'

conclusions is an understanding of his interpretation of the

concept of discrimination. Fuchs considers that being a

woman is causally connected to earning less yet disagrees

that employer discrimination is a major source of the

earnings differential. Pinpointing employers'

discrimination, he argues, ignores the effects of

discrimination by other employees and by customers, and the
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effects of social and familial forces. Fuchs, although

acknowledging that some employers discriminate,42

maintains it is a matter of far less importance and effect

than the other forces he discusses.

Discrimination is, as Fuchs acknowledges, a term which

"lends itself to a variety of conflicting

interpretations. "43 Fuchs uses it in the narrow sense of

active prejudice and exploitation.

In asserting that employer prejudice or desire to

exploit does not account for sex segregation of the

workforce, Fuchs argues that the lower Duncan indices44

for race than for sex, and lower indices at higher levels of

schooling, contraindicate these explanations.

The pattern of sex segregation by educational
level also argues against this explanation
[employer prejudice or exploitation]. If the
prejudice of male employers were the principal
cause of sex segregation, it should be most
evident for workers with high levels of schooling,
because then women should be intruding on the
employer's own domain.4�

This interpretation is contrary to the general experience

that education broadens a person's point of view and is

associated with increased tolerance. One of the most

commonly espoused methods for ending discriminatory

attitudes, especially from those who desire less active

pursuit of equality goals, is "education." A lower index at

higher educational levels is consistent with this

interpretation of the effect of education.

Fuchs' reasoning on the proper interpretation of the
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lower index for race appears to be that there must be a

reason other than discrimination for segregation on the

basis of sex because sex could not possibly result in a

higher index than race where race obviously has been and

continues to be a basis for discriminatory treatment.

Perhaps Fuchs fails to appreciate the pervasive existence of

confining and lowering attitudes about the place and

capabilities of women. These attitudes are more subtle than

historic racism, their pervasiveness often effectively

obscuring them from view. That such attitudes should cling

to both black women and white women, while black men improve

their relative position through movement into a greater

variety of male jobs, is not improbable.

A fair summary of Fuchs' position on comparable worth

is that the benefits to women from comparable worth are too

uncertain in light of its practical difficulties and too

inconsistent with a market wage system,

as generally non-discriminatory,

which he perceives

be a desirableto

reform.46

Paul Weiler is a scholar who has

of marriage on the

women.47 Men, Weiler

labour behaviour

emphasized the effect

and performance of

points out, experience an "earnings

premium" with marriage.

freedom from domestic

This may be attributable to the

duties and to a desire or duty to

provide for the family which, for men, accompanies marriage.

Conversely, a woman's ability to earn is restricted by her
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desire or duty to provide for the domestic needs of the

family. In addition, the limited range of occupations

readily open to women, particularly in the past, has meant

that a man's earning potential was nearly always higher than

a woman's. It was clearly advantageous for the family as an

economic unit, for the husband to be the primary earner.

Thus, the husband would continue to increase his experience,

his job tenure, and his relative strength of earning power.

Statistics indicate that married men have the highest

rate of participation in the workforce and the highest

average earnings per working member. Single men are second

on both counts. Single women have an average rate of

participation similar to single men's and earn an estimated

91% to 96% of a single man's earnings. Married women have

the lowest rate of participation and the lowest

earnings.4e

Weiler states in his article "The Wages of Sex":

... to the extent that the interaction between
marriage and the labour market is a source of the
bulk of the gender wage gap, one cannot infer that
the jobs predominantly filled by women are

inherently undervalued and underpaid.49

However, considering the circumstantial evidence supporting

the claim that occupational segregation by sex has resulted

in underpayment in female jobs, he states:

Based on this evidence, it would seem reasonable
to conclude that some significant portion of the
gender wage gap is caused by the practise of
underpaying work done primarily by women.50

Nevertheless, Weiler recommends policies, such as day care
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and flexible work schedules, primarily to deal with the

affects of marriage,51 rather than comparable worth

action.

The domestic role held by women contributes

significantly to the predominance of women in part-time work

and to their lower labour force participation. Its

existence does not explain why women are absent from better

paying male-associated jobs that are no more demanding in

either their performance or on their time than jobs

associated with women.52 Neither does it approve or

disapprove the undervaluation thesis and in that sense is

not antithetical to the pay equity project. It does appear

however, to accept the present wage structure as a system to

be worked within.

3.3 ECONOMIC THEORIES

The human capital theory of wage determination, at the

individual level, was discussed in Chapter Two. The

economic theories reviewed here are concerned with the

position of women of the labour market.

3.3.1 COMPETITIVE MARKET THEORY

The competitive market mode153 asserts that free
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competitive market place activity through pursuit of profit

maximization will result in the most advantageous position

for the economy and what is most advantageous for the

economy is most advantageous for those who rely on that

economy. The competitive market theory holds that wage

rates result from the operation of forces of supply and

demand. Greater demand means higher wages and vice versa.

Similarly, a large supply of labour reduces demand and wages

are also reduced. The crowding of women into a few

occupations is said to result in reduced demand and lower

wages. As the demand for, and the availability of, labour

fluctuates, the price paid by employers for that labour

should also fluctuate. This reflects efficiency, a

cornerstone of competitive market theory; the most

efficient participants should achieve the most success.

The competitive market model cannot explain the wage

gap without acknowledging discrimination. The theory

explains that discriminatory preferences, such as the

preference by an employer for men over women, or for white

men over visible minorities, or the preferences of other

employees or customers operating through the employer,

results in a higher demand for the preferred group and a

lower demand for other groups. The reduced demand for the

other groups, ego women, translates into reduced wages.

Despite the existence of discrimination, devotees of the

competitive market theory decry legislative intervention
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requiring equal pay for work of equal value. It is believed

that the damage done by interfering with the market place

mechanism for setting wages will outweigh any benefit

attained.

The competitive market theorist argues that the market

will, with time and the increasing influx of female workers,

become non-discriminatory. In their scenario, the lower

wage cost of hiring women (and minorities) will prove

profitable. Individuals or companies who act

discriminatorily pay for their prejudices. Thus in order to

compete, firms need to look to these groups of workers and

increasing demand for the female and minority worker. Their

wage rate increases until equilibrium is reached with that

of the formerly preferred group.

Competitive market economists are concerned that using

job evaluation to compare jobs and determine wages does not

take into account the effect of supply and demand. They

postulate that pay equity could lead us down the slippery

slope to a centrally controlled economy. Ellen Frankel

Paul, an American writer, expresses these concerns:

In contrast to centrally planned economies, which
have proven notoriously inefficient, market
systems produce bounty undreamt of in past
centuries. Comparable worth seems to require
courts or wage boards to intervene continuously in
the operations of all firms. With all the
disruptions and inefficiencies such intervention
would cause, a movement to explicit central
planning of the economy would be the next logical
step. Something would have to provide a cure for
the dislocations caused by perpetual comparable
worth evaluations, and since the market is out,
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central planning would
alternative.54

be the only logical

The labour market is the only device which can

efficiently sort out the many millions of workers
with varying skills and interests among the
multitude of different jobs. Any attempt to do
this by administrative methods such as Pay Equity
Bureaus would be inefficient, cumbersome, and
would encroach on personal freedom.55

Paul envisions a perpetual process in which an

evaluation prescribes an increase in the wage paid for a

job, which "arbitrary" increase makes the job more

attractive and thus increases the supply of labour

interested in that job. The increased supply causes the

wage to fall again, which creates the need for another round

of intervention. Alternatively, wage increases in the

target jobs set off a round of increases in the previously-

higher valued jobs, triggering another evaluation, and on

and on. Underlying many of these objections is a distaste

for government intervention and regulation. It is a

philosophical stance beyond the pale of whether the theory

accurately describes present labour markets.

R.A. Posner in considering economic efficiency and

discrimination starts with the assumption that:

Man's and woman s utility functions are

interdependent, and specifically that women derive
a benefit from an increase in the income of a

husband or other male relative (son, father,
brother, etc.) even if no part of the increased
income is consumed by the woman. This
qualification is necessary because of the
importance of joint consumption in the
household.58
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Posner regards most forms of discrimination as

economically efficient, including sex discrimination.

Posner argues that laws aimed at eliminating discrimination

are not aimed at achieving efficiency and therefor the cost

of administering them is a clear economic loss. This loss

must be considered in deciding whether a "particular law or

set of laws furthers the public interest."s7

Posner hypothesizes that women as a group have suffered

rather than benefited from the decrease in discrimination in

employment. Particular groups of women may have benefited

but they have done so at the expense of other women, causing

a reduction in the aggregate social welfare. And, although

comparable worth would increase the wages in traditional

women's jobs, as a consequence the employment of women would

be reduced. Men's earnings would decrease to compensate

for the effect of increasing women's wages to the detriment

of women who stay at home. Women in non-traditional jobs

would suffer a similar reduction in earnings and, if they

are childless, they would not benefit from related policies

such as maternity leave.

Posner states:

It is possible that the economic costs of sex

discrimination law are offset by gains not
measured in an economic analysis -gains in self
esteem, for example. But it is not clear that, if
the canvas is broadened in this fashion, the
picture brightens. For example, if by reducing
the wages of men sex discrimination law propels
more wives into the job market, with the result
that (since they still bear the principal burden
of household production) they work harder, have
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fewer children, and have less stable marriages, it
is not clear that they are better off on balance
than they were when their husbands had higher
wages and they stayed home. The social, like the
economic, consequences of sex discrimination law
are murky, and not necessarily positive. In any
event it is important to know what the sex

discrimination laws cost; the price tab for an

increase in women's self-esteem, if known, might
be thought too high by society.58

Posner minimizes the importance of the self-worth of

women. He engages in the same undervaluation that is the

main thesis of pay equity theory. Posner in effect asserts

that (1) the value of women self-esteem is likely not

sufficient to offset the unproven, speculative costs of

comparable worth; (2) higher divorce rates are a clear cost

to society of women's increased position in the world; (3)

marriages made stable by financial necessity contribute to

aggregate social welfare. In each case, the welfare of

women is overlooked or its contribution to the aggregate

social welfare minimized.

Donahue, in his response to Posner,5S argues that

efficiency in the economy could be increased by the

prohibition of sex discrimination, Donahue addresses the

individual woman's equitable position:

I have offered two arguments that
antidiscrimination laws may be efficient - one

based on the dynamic efficiency of driving
discriminators from the market more quickly and
one based on the added productivity (enhancing
labour demand) and improved working conditions
(leading to increased labour supply) to be gained
by shielding employees from employer animus.
The focus on efficiency may seem a needless
exercise, however, to those who deem equity rather
than efficiency to be the guiding principle in the
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area of employment discrimination .

... But vague assertions of efficiency losses will
not likely overcome the now deeply ingrained
notion in American jurisprudence, indeed in the
very concept of modern day America, that every
individual should be free to advance as far as her
talents will permit - a view quite at odds with
the notion that discriminatory males should be
able to close off employment opportunities for
women because of misogynistic preferences. While
such equitable concerns would not likely overcome

an efficiency loss measured in the hundreds of
billions of dollars, I have never seen any
evidence to suggest the cost of prohibiting sex

discrimination could impose a burden anywhere near

this amount.6"

The competitive market model is familiar to many

people, including those without formal training in

economics; however, there is a lack of awareness of the

strong criticisms of it as an accurate model. Firstly, the

real world is at odds with the world portrayed by the

competitive market model. The ideal incorrectly assumes

that:

individual workers are freely mobile, perfectly
informed, and constantly willing to exchange jobs
and occupations. Workers face totally flexible
wage rates and adjustable conditions of
employment. Men and women face identical
constraints and opportunities, and organizations
such as trade unions have no role in determining
pay.61

The point is powerful: "mobility" and "adjustable

conditions of employment" are fairy tales to all but a very

few workers, both male and female. Unions are inconsistent

with the ideal of a free competitive market. They exist

precisely because of the powerlessness of the average

individual worker bargaining for a fair wage or better
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working conditions. The market economy has, to date,

survived interferences from trade unions and a miscellany of

labour laws such as health and safety regulations and

minimum wages.

Secondly, empirical data does not support the theory

that market forces will erode discriminatory behaviour.

M.A. Denton and A.A. HunterB2 observe that, contrary to

the results predicted by competitive market theory, women's

earnings relative to men's are highest in the public sector,

followed by the non-competitive private sector. The ratio

is lowest in the competitive private sector. It would

appear that the 'erosion' theory misjudges the power of the

beliefs and misconceptions which motivate and characterize

discrimination.

Thirdly, researchers have argued that the forces of

supply and demand do not operate in the area of wages for

women. Robert Buchele and Mark AldrichB3 conclude from

their study of the potential effect of equalizing women's

returns to job requirements and job tenure, to those

experienced by men, that women's earnings do not reflect the

operation of the laws of supply and demand:

The principle of comparable worth does not violate
the laws of supply and demand; rather it asserts
that women's earnings do not reflect the operation
of these laws. Hence, comparable worth, as we

have defined it here, would improve, not impair,
the efficiency of the labour market.B4

Other evidence of the inadequacy of supply/demand

theory is that during times of high unemployment wages have
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not fallen, contrary to theory. Lay-offs have proven to be

a more likely response (than salary cuts) when demand for

labour drops relative to supply.s5

In summary, the competitive market model cannot explain

the wage gap without reference to discriminatory practices.

The acceptance of the competitive market model of the

economy does not foreclose pay equity reform measures.

3.3.2 INSTITUTIONAL MODELS

Institutional models are often referred to as non-

competitive' models. Several types of institutional models

pose different theories about the relationship between

discrimination and the labour market. Institutional model

theory in general explains that wages within each sector

"are determined more by administrative procedures and

traditional hierarchical relations of the internal labour

market of each firm than by forces of competition. lOSS

Wage rates are regarded by the institutional model as

arbitrarily established and "irrationallyadministered."S?

Acceptable profit margins or non-profit objectives of

companies may play a greater role in wage setting than

factors of supply and demand.

The dual labour market model considers the labour

market to be divided into two main sectors: the primary

sector and the secondary sector. The primary sector
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consists of the jobs with better remuneration and working

conditions. The secondary market consists of jobs requiring

little training, poor

wages. According to

difficulty moving out

prospects for promotion and lower

this theory, workers have great

of the secondary market and into the

primary market. A worker in the primary market immediately

begins to acquire firm-specific skills which separate

him/her further as a desired employee. In the secondary

market, employees begin to acquire characteristics such as

absenteeism which are undesirable in an employee. The low

wages and negative working conditions of the secondary

market are poor motivators. The division results in

productivity differentials developing between the two groups

of workers, perpetuating and justifying the structure.

Female-dominated jobs, such as bank teller or

secretary, are usually considered secondary sector jobs.

Women in these jobs become trapped by their development of

secondary sector characteristics, regardless of whether they

entered the jobs through conscious or unconscious

channelling by employers, or by their own socialization or

personal preference. Crowding in the secondary sector may

also affect wage rates.

Other non-competitive theories of discrimination

include the

perspective

described

systemic discrimination Dodel and the radical

theory.ss The systemic discrimination model

by Gunderson notes discrimination "which appears
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to be unintended, resulting more as a by-product of the

system that as conscious acts."SS It includes word-of-

mouth recruiting, which tends to perpetuate the

characteristics of the work force, and height and weight

requirements that are not essential for performance of the

work. Both of these operate to maintain the pattern of

occupational segregation. The "radical perspective"

theory perceives a deliberate attempt by employers to divide

the work force into definitive groups which must then

struggle against each other. The institutional theories

are generally more descriptive than explanatory:

However, it [dual labour market theory] does not
in itself appear to provide an explanation for how
men and women came to be segregated in different
job sectors, much less how it is that men and
women who are similar in their earnings-related
attributes differ in their earnings.70

Since institutional theories do not perceive the

process of wage setting as linked to supply and demand,

equal pay legislation is not offensive per se.

3.3.3 STATISTICAL DISCRIMINATION

The statistical discrimination model describes

behaviour based on assumptions about groups where those

assumptions can be supported statistically. Statistical

discrimination may be a component in both competitive market

and institutional theories. In the former, depending on the

theorist, it is regarded either as efficient71 or as
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inefficient and subject to erosion.72 In the latter, it

is considered a factor in the arbitrariness of wage

determination. Theoretically, statistical discrimination is

profitable for employers. Although the assumptions may not

be true about each individual within the group, they are

more likely to be true about that person than about an

individual in a statistically different group. For example,

women are more likely than men to opt out of the work force

to raise children. Acting on this information, an employer

seeking a stable workforce finds it makes better economic

sense to hire and train a man and avail of his

statistically-probable higher labour force attachment than

to hire and train a women.73 Economists call this use of

an easily observable trait such as gender or race,

"rational". The practice is known as "signalling" or

"tagging".74 Such labels disguise or ignore the attitudes

of superiority, condescension, distaste and even hate which

underlie discriminatory practices.

Statistical discrimination may also have the effect of

increasing the relative value of the job occupied by the

preferred employee. It reduces the number of potential

workers available for that job while increasing the number

available for the remaining jobs.75

Hum argues that the statistical determination model

requires policies aimed at equalizing the signalling factors

between the groups and then ensuring the changes are brought
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When the belief about a

group is not correct, or the facts originally supporting it

have changed (such as the increasing numbers of women with

young children who are in the work force), education is

required to correct the misconception. Educative measures

are known as a non-labour market intervention strategy.

The treatment of employees and potential employees

based on statistical probabilities creates a self

perpetuating situation. For instance, women may experience

difficulty in obtaining satisfactory employment. They are

not likely to stay in an unsatisfactory position any longer

than necessary. When they leave, they prove the

stereotype. If women are not offered the training necessary

to advance (because they are expected to quit), they do not

advance, lessening their incentive to stay. This maintains

stereotypes about women's ability and inclination to advance

or to stay in the work force. And if women are not hired in

the first place, they have little opportunity to develop a

lifetime attachment to the labour force.?? Permitting

labour market practices based on statistical discrimination

is inconsistent with the anti-discrimination law principle

that individuals should be assessed on, and succeed or fail,

based on their individual merit, and that they have a right

to this treatment. Statistical discrimination theory

tangentially affects pay equity as a factor in the attitude

and treatment of women workers, perpetuating the phenomenon
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of horizontal and vertical segregation.

3.4 CONCLUSION

The established pattern of rewarding female job skills

and skills used in female-associated jobs at a lower rate

than male skills is both a cause and a symptom of women's

economic inequality. Receipt of a lower wage keeps women's

economic position lower than men's resulting in perpetuation

of women s unequal and relatively powerless state.

Advocating pay equity does not require rejection of the

evidence that the responsibilities of home and children

affect women's market position nor of the home-centered

policies. The reforms are complementary, each contributing

to an improved position for women.

The continued segregation of work by gender has the

potential to remain an important factor even if, through pay

equity, women's work is 'paid what it's worth'. Consider

Bradley's observation that a job performed by women is

"inevitably considered inferior".78 Will increasing the

wages of these jobs proye that women's work is not inferior,

or will a change in that attitude only occur if men actually

enter women's occupations in significant numbers? Can

saying it 'make it so if supported with money? If a

condescending attitude towards women's work continues, the

work necessary to maintain pay equity will be substantial.78
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As Bradley observes, male power in the employment

sphere is a concern:

... it is at least feasible to argue ... that not
only are current work arrangements androcentric,
they are also correctly described as patriarchal
at least if we apply the analogy of the household
and authoritari�n father to the enterprise or

organization.B0

Dominant social
yield their
voluntarily.B1

groups of
privilege,

whatever
prestige

kind do not
and power

Does the process of achieving pay equity perpetuate the

power of the male, be he employer or worker, or challenge

that power? The statement of principle, equal pay for work

of equal value, does not explicitly raise a challenge.

However, the re-ordering of jobs into new hierarchies or

changing the relative positions of jobs in the hierarchy

based on the comparative results, does exactly that. The

re-evaluation of jobs has been experienced in the workplace

as a cause of considerable tension.B2 Pay equity can

challenge the status and position of men. However, because

men are most likely to be in charge of the implementation of

that very threat, maintenance of the integrity of the

process will be problematic. Job evaluation was originally

a management tool and has been regarded as a system that

provides the employer with information the employer can use

to increase the control of the (predominantly male) employer

over all workers.

Pay equity can be defended within theories,
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sociological and economic, describing the present operation

of the labour market. Pay equity has an immediate goal of

achieving fair remuneration for women and the more radical

potential of increasing the status and power of women in

relation to men. A sense of the strength of the forces

which perpetuate the status quo should convey the magnitude

of the problem that galvanizes reformers. Women in the work

force provide the impetus and continued momentum behind the

issue. The number of women affected by manifestations of

discrimination creates a critical mass of determination,

strength, and influence.

Madame Justice Rosalie Abella, in the 1984 Royal

Commission Report on Equality in Employment, noted:

If we do not act positively to remove barriers, we wait
indefinitely for them to be removed.

Given the seriousness and apparent intractability of
employment discrimination, it is unrealistic and
somewhat ingenuous to rely on there being sufficient
public goodwill to fuel a voluntary program.

It is not that individuals in the designated groups
are inherently unable to achieve equality on their own,
it is that the obstacles in their way are so formidable
and self-perpetuating that they cannot be overcome

without intervention.83

In a similar vein, the Canadian Human Rights

Commission, in its 1981 Annual Report, stated:

Two things are clear: if a genuine equal pay program is
to be realized, voluntary action on the part of
employers will never be enough in itself; and relying
solely on employee and union complaints to galvanize
the process is a forlorn hope. Even education,
praiseworthy as it Day be, will not generate
administrative change. Employee cODpensation is too
complex, too bound up in traditional practices, and too
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subject to other uncertainties, to expect that
employers and unions will take the leap toward reform
simply because they are exhorted to do so. A more

judicious combination of voluntary and mandatory
measures is required, and the Commission will continue
to urge these changes upon the Government.84

Labour market intervention is justified because:

It is not inconsistent for society to adopt measures

that require people to be judged on their own

individual merit, even if doing so involves a loss of

efficiency.8s
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CHAPTER FOUR Equality and Discrimination

Pay equity, by removing gender bias from pay
practices, will contribute not just to fairer and
consequently more productive workplaces, but also
to the creation of a society which treats women

and men equally.1

4.1 EQUALITY

I have repeated the oft-made statement that women as a

group are not economically equal to men. Does equal mean

'the same as' - women do not earn the same as men? How will

we know women have achieved economic equality? When the

earnings ratio is 1:1? When any difference in the ratio can

be statistically accounted for without attributing any

difference to discrimination?

The ultimate goal of this thesis is development of

recommendations for the form of legislation. Legislation

operates within current legal theory and practice. This

chapter is devoted to an understanding of the area of

primary importance - equality rights theory.

The word equality implies comparison. 2 It does not,

however, contain direction as to who to compare to whom, or

what kind of treatment should be the subject of the

comparison. The process of comparison involves searching

for both similarity and difference. Pay equity looks for an

express comparison between men and women in an employment

situation. Statistical studies which identify the number of
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hours of work, education, and type of employment involve a

search for similarly situated persons to compare.

The traditional jurisprudence of formal equality

focuses on whether similarly situated people have received

the same treatment. Each similarly situated person treated

the same way has received the equal treatment required by

formal equality. If each job applicant must take the same

test, each has been treated the same, or, in another word,

equally. Alternatively, and more extremely, if all people

of color must meet one set of job requirements and all other

people must meet a different set, each similarly situated

person is treated equally.

Formal equality is based on a classical liberal model

of equality, focusing on the individual. The essential

comparison is between individuals and the wrong being

addressed is the unjustified ascription of group

characteristics to an individual. Classical liberal theory

calls for each person to be judged solely on their own

merits. The definition of merit has evolved. Certain

defining aspects, for example, race and religion are now

seen as unrelated to merit under classical liberal theory.

Katherine O'Donovan writes:

This question of whether equality is viewed as

competition between women and men starting from
the same point, or as a pluralistic recognition of
different qualities and needs, is fundamental to
theories of sex equality. The first approach, of
an equal starting point, may fulfil the criteria
defined for equality of opportunity. But it does
rest on the twin assumptions that women do start
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from the same point as men; or that if not, they
can do so. The starting point is, as it were,
open to all. Differences between men and women

are ignored.3

The major alternative model of equality requires a

contextual approach to the analysis of similarly situated

people and equal treatment. It recognizes as relevant

matters that would not be identified under formal equality

analysis, such as the relationship between the job

requirements and the job and the exclusionary effect of such

job requirements on groups of possible applicants. These

differences in situation call for differences in treatment

in order for people to be treated equally. The focus is

shifted from immediate effects to the longer-term

consequences for the relevant groups of the action, policy,

or law under scrutiny. Thus, with respect to a screening

test administered to determine entry to a job training

program, the question asked is not 'did all applicants

receive the same test' but was the purpose of the test -

the demonstration of an ability to succeed in the program-

"achieved in equal measure for all participants?"4

Similarly, a broader based substantive equality would defend

a "selection process designed to ensure that different

groups will be proportionately represented among those

selected."S The formulation of substantive equality

theory may be linked to the emergence of women into public

life and public discourse. During the latter part of the

last century and the first half of this century, the
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equality sought by women was to be treated in the same way

as men in a variety of situations, such as the right to vote

and to hold property after marriage. Women successfully

fought for the freedom to be educated in, and practice,

professions such as medicine and law, from which they had

been excluded by both tradition and law.6 The concept of

equality in liberal theory with its avowed respect for the

individual served women well in their struggle for many of

these specific rights. The emphasis was the similarities

between women and men. Matters not previously problematic

have become issues as more women exercise their new

'rights'. By way of example, can pregnant women and non-

pregnant men be considered similarly situated in determining

an equality question? Jill Vickers finds that today's major

equality issues involve "inequalities which, until very

recently, would not be seen by most people as violating the

'rules of the game' sanctioned by custom and tradition and

would have been seen as unavoidable or for the common

good."7 Lynn Smith comments, "Issues in this area are not

easily resolved, in part because of the challenge to our

mental flexibility in thinking about them in new ways, and

in part because of the rather complicated practical problems

they pose."e

Many feminists maintain that the extent to which being

"equal" has been based on a male standard and on men's

perception, experience, and position in the world, has
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limited our visions of a society in which women and men are

equals. Catharine MacKinnon argues that situations

encountered almost exclusively by women are not encompassed

by traditional equality theory. The search for similarly

situated persons with which to compare a woman's position

has inevitably led directly to an examination of the

position of men. A lack of similarly situated men has

stymied equality claims. MacKinnon cites spousal rape and

pornography as examples of problems in which the lack of a

male standard obscures equality issues.10 MacKinnon

argues that equality should be redefined in relation to the

existence of domination and subordination in a relationship:

... an equality question is a question of dominance
and subordination. The fundamental issue of
equality is not whether one is the same or

different. It is not the gender difference, it is
the difference gender makes. In this perspective,
equality is not exclusively or even primarily an

issue of irrational differentiation ... (It leads
to) the principle that to be equal is to be non

subordinate: not to be subordinated... This
principle is not voided by difference; it is only
voided by parity. If systematic delegation to

inferiority is what is wrong with inequality, we

are not going to be spending the rest of our

jurisprudence looking for conditions under which
inequality can be justified.11

The recognition of the components of female-associated

work not characteristic of male-associated work required by

pay equity is consistent with an equality theory which notes

difference and accommodates it.
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4.2 DISCRIMINATION

4.2.1 SYSTEMIC DISCRIMINATION

Can a situation of inequality exist without the

operation of discrimination? The answer depends on how

broadly discrimination and discriminatory behaviour are

defined. Often, discrimination and equality are treated as

if they were the two sides of one coin. In the context of a

discussion of legal theory, the word "discrimination"

usually implies prejudicial treatment although that is only

one of its dictionary meanings. The following comment by

Dale Gibson, made in reference to s. 15(1) of the

Charter,12 is helpful:

Most situations of inequality no doubt involve
discrimination of some sort. Given a very
generous view of "discrimination", this might
always be so. In such circumstances it would not
matter whether "equality" had an independent
existence. It is possible, however, to conceive
of circumstances in which, if the courts adopted a

narrower interpretation of "discrimination",
individuals or groups of individuals who found
themselves in positions of inequality would be
unable to attribute their positions to

"discriminatory" treatment, in that narrower

sense, and would therefore be deprived of a

constitutional remedy.13

A simple definition of a discriminatory act is one in

which the action in question is or was based on an

irrelevant factor. The determination of which factors are

relevant or irrelevant is the same problem as the choice of

the appropriate comparison to make in an equality issue.

For example, race has long been considered by our society as

an factor irrelevant in nearly all situations. Portraying
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gender or sex as an irrelevant factor is a more recent

development. It is

appears to show that

also more problematic. Experience

sex is a relevant factor in certain

circumstances: in issues involving pregnancy, for instance,

and in those matters which society (rather than biology)

appears to have made it relevant, such as child care and

sexual harassment.14 With the advent of anti-

discrimination laws, there was concern and confusion over

the importance of the presence of intent to commit the

discriminatory act.15 This evolved into the recognition

of two types

(d irect) and

discrimination.

of discriminatory behaviour: intentional

unintentional (indirect) or systemic

Intentional discrimination occurs when the

action taken was consciously based on one of the identified

prohibited grounds, for instance, refusing to hire or rent a

room to a native person because negative stereotypes of

native people are applied to the individual.

Intentional discrimination receives the widest

condemnation, at a general level of

levels. It

discrimination

is also the more

societally accepted

still at significant

difficult type of

of the problem of

behaviour. Yet, its incidence is

to establish because

proving intent. Unless the discriminatory act has taken a

blatant form, for example, the posting of a "No Natives Need

Apply" sign or an admission from the party involved, proof

of the mental element is often impossible. Too many other
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explanations which are either equally plausible or plausible

enough to defeat the onus of proof required in a legal

action exist.16

Systemic discrimination, also referred to as indirect

discrimination, avoids the problem

only into the effect of the

behaviour. 17 The facts in the case of

of intent by inquiring

alleged discriminatory

Singh y Security

and Investigation Services Ltd.1B (Ont. Sd. of Inquiry)

provide a good example.

consider a Sikh for

The defendant company refused to

employment because of company

regulations requiring employees to be clean shaven, to have

short hair, and to wear a company hat, all conditions which

Singh could not agree to fulfil because of Sikh religious

dress-codes. The company's requirements, in effect, barred

Sikhs from the job although the company did not intend to

act with malice towards members of that particular religious

faith. The policy was held to be discriminatory because of

its effect on the religious group.

Systemic discrimination commonly refers to situations

in which an institutional process operates to

disproportionately exclude members of the protected groups.

The standard example is that of height and weight

requirements for applicants to positions in

or fire department. Far fewer women than men

a police force

can meet the

type of requirements which were popular. If all male and

female applicants were treated exactly the same, fewer women
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than men could succeed in becoming police or firefighters.

In the shift from intentional to unintentional

behaviour, the focus of the investigation of discrimination

shifts from individuals to groups. In the case of

intentional discrimination against an individual, the

incorrect ascription of the perceived characteristics of the

group to the individual and the failure to treat the

individual on the basis of their individual merits is the

wrong committed. A refusal to consider women for a job

which has height and weight requirements or requires an

electrician's certificate, directly discriminates against

the individual woman who possesses those traits. In

systemic discrimination, certain statistically correct

characteristics of the group are acknowledged in the

abstract, that is, without reference to a particular

individual. For example, compared to the male average,

women are on average shorter and lighter and get pregnant

more often. Physical requirements are discriminatory if

they are not necessary to do the job and would exclude a

significant number of women. Individual treatment and group

membership conflict when group membership entitles the

member to favourable, differential treatment on the basis of

a trait, such as sex or race, otherwise deemed irrelevant.

As Gibson noted "most situations of inequality will

involve discrimination if a "very generous view" of

discrimination is taken." MacKinnon's analysis indicts much
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of the present structure of society. Morley Gunderson and

Frank Reid write:

The broadest definition [of discrimination] would
include differences in productive attributes
resulting from such factors as the traditionally
unequal division of household responsibilities
between married couples, and conditioning to sex

roles in the family and educational institutions.
Under this definition, virtually all the observed
female-male wage differential would be labelled
sex discrimination.18

4.2.2 THE SUPREME COURT OF CANADA

A wide definition of discrimination has emerged in

decisions of the Supreme Court of Canada. Mr. Justice

McIntyre, in Andrews y Law Society of Britjsh Columbja,

[1989] 1 S.C.R. 143, 91 N.R. 255 (S.C.C.) wrote:

... discrimination may be described as a

distinction, whether intentional or not but based
on grounds relating to personal characteristics of
the individual or group, which has the effect of
imposing burdens, obligations, or disadvantages on

such individual or group not imposed on others, or

which withholds or limits access to opportunities,
benefits, and advantages available to other
members of society. Distinctions based on personal
characteristics attributed to an individual solely
on the basis of association with a group will
rarely escape the charge of discrimination, while
those based on an individual's merits and
capacities will rarely be so classed.20

In the Andrews case the Court was considering the

concepts of 'equality' and 'discrimination' expressed in s.

15 of the Charter in the context of a claim by a British

citizen and an American citizen that their equality rights
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had been violated by the refusal of the Law Society of

British Columbia to admit them to the practice of law until

they obtained Canadian citizenship. Citizenship was

regarded by all the judges to be an analogous ground covered

by s. 15.

Mr. Justice McIntyre, although dissenting in the

result, advanced a theory of equality and discrimination

which was adopted by the five other members of the Court.

McIntyre, J. rejected the similarly situated test and

endorsed a contextual approach to equality issues. Among

his comments:

It must be recognized at once, however, that every
difference in treatment between individuals under
the law will not necessarily result in equality
and, as well, that identical treatment may
frequently produce some serious inequality.21

To approach the ideal of full equality before and
under the law - and in human affairs an approach
is all that can be expected the main
consideration must be the impact of the law on the
individual or the group concerned. 22

As noted above, for the accommodation
differences, which is the essence of
equality, it will frequently be necessary to
distinctions.23

of
true
make

According to Mr. Justice McIntyre, equality, under

section 15, has a remedial component aimed at promoting a

society based on concern, respect, and consideration for the

individuals of which it is comprised.24 Bearing in mind

that the Charter is concerned with the formulation and

application of the law and is not a general guarantee of
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equality, Mr. Justice McIntyre clearly recognized the

obvious need for an effective government to make legislative

distinctions between individuals and groups. Not all

distinctions will violate s. 15, the legal concept of

discrimination being different from the dictionary

definition of the word.

Consideration must be given to the content of the
law, to its purpose, and its impact upon those to
whom it applies, and also upon those whom it
excludes from its application.25

Mr. Justice McIntyre's definition of discrimination

covers both direct and systemic discrimination. Evidence of

burdens, obligations, and disadvantage is evidence of

inequality and evidence of discrimination. Catharine

MacKinnon called this decision "world historic" ,28 and

claimed that the equality theory enunciated therein "offers

the possibility of addressing some of the deepest roots of

social inequality of the sexes".27

An excellent example of the influence the equality

debate has had on legal theory is the reversal by the

Supreme Court of Canada on whether an action based on the

fact of a woman's pregnancy, which action affects her

negatively, is discrimination on the basis of sex. In Bliss

y Attorney General of Canada [1979] 1 S.C.R. 183, an action

under the Canadian Bill of Rights,2B Mr. Justice Ritchie,

for the Court, quoted with approval Mr. Justice Pratte of

the Federal Court of Appeal: "If s. 46 treats unemployed

pregnant women differently from other unemployed persons, be
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they male or female, it is, it seems to me, because they are

pregnant and not because they are women. "29 Ten years

later, in Brooks v Canada Safeway Limited, [1989J 1 SCR

1219, a decision which dealt with the Manitoba Human Rights

Act, the Court explicitly overruled Bliss and held that

discrimination on the basis of pregnancy was discrimination

on the basis of sex, by virtue of the link between pregnancy

and femaleness. The purpose of anti-discrimination

legislation, the Court noted, is the removal of conditions

of unfair disadvantage imposed on certain individuals or

groups in society.3�

The Canadian Human Rights Commission in its 1989 Annual

Report commented on the implications of the decisions in

Andrews and Brooks:

Too often the rights of women have been measured
by some supposedly neutral (but implicitly male)
standard. By focusing on the different realities
of men and women, and on the discriminatory
results of pretending the two are equivalent, the
Court has opened a new chapter in human rights
law. The notions of equality or equivalence
suggest that there are concrete comparisons to be
made. We now appreciate that not all equality
comparisons are equally appropriate.31

In Turpin v R, [1989J 1 S.C.R. 1296, Madame Justice

Wilson, in the decision of the Court reiterated Mr. Justice

McIntyre's approach to discerning discrimination.32 She

approved an examination of the "larger social, political and

legal context"33 to "determine whether differential

treatment results in inequality or whether, contrariwise, it

would be identical treatment which would in the particular



73

context result in inequality or foster disadvantage."s4

The characteristics itemized in section 15 (race, national

or ethnic origin, colour, religion, sex, age or mental or

physical disability) are characteristics exhibited by

individuals which also define groups of people. Such groups

will not necessarily be under any disadvantage in our

society rather the place of a group within the "entire

social, political and legal fabric of our society"S5

informs us whether there is discrimination. Indicia of

discrimination include "stereotyping, historical

disadvantage or vulnerability to political and social

prej ud ice. "S6

In the decision of Janzen y Platy Enterprises Ltd.

[1989] 1 S.C.R. 1252S7, the Supreme Court of Canada found

sexual harassment to be sex discrimination:

To argue that the sole factor underlying the
discriminatory action was the sexual
attractiveness of the appellants and to say that
their gender was irrelevant strains credulity.
Sexual attractiveness cannot be separated from
gender. The similar gender of both appellants is
not a mere coincidence, it is fundamental to
understanding what they experienced.s8

These Supreme Court decisions dealt with particular

interpretive problems under the Charter and Human Rights

Codes. However, the effect of their pronouncements will be

felt beyond the confines of the particular legislation and

the particular issues addressed. The interpretation of

discrimination and equality by the Court is important to the

formulation of public policy issues involving government
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action through legislation.

4.2.3 EQUALITY OF OPPORTUNITY / EQUALITY OF RESULT

Equality of opportunity requires that every person have

the same opportunity to succeed on his or her own merits and

without the handicap of characteristics ascribed because of

membership in a particular group. For example, the removal

of the prohibitions against women entering medical school

has theoretically given women have an equal opportunity to

gain admission to medical school, graduate, and practice

medicine. Equality of opportunity proclaims merit the

standard for achieving success. Equal opportunity requires

the standards be applied uniformly to all. Conversely, all

must meet the same standards.

competitors must conform.

One critique of equal opportunity is that it presumes

To meet the standards, the

once the major discriminatory barriers have been eliminated,

everyone starts at the same point. Critics argue that this

ignores the implicit barriers faced by women such as social

conditioning of role expectations and learned behaviourial

traits. "Pre-existing conditions which ante-date the

competition determine the outcome."as

Equality of result regards a situation in which the

target groups are perceived as unrepresented as evidence of

the existence of discrimination, be it direct
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discrimination, the presence of systemic barriers, or the

failure of procedural fairness. Equality of result

advocates the adoption of measures that will ensure that the

distribution of resources are the same for the target groups

as for the dominant groups. In a specific case this may

mean that equal numbers of men and women are hired, or that

men and women are hired in proportion to their availability

or based on numbers of applications received. If

appropriate, the standards may be altered to accommodate a

greater number and variety of persons. (Equality of result

is therefore usually classed as pluralist or

accommodationist.)

Equality of result, it is alleged, will lower standards

because it fails to accord sufficient weight to merit. Its

emphasis on group membership over individual is unsettling

to both the privileged and the disadvantaged.40

Individual treatment was the ideal which fuelled the first

struggles against prejudice and bigotry and brought us to

this point.

4.3 ANSWERING THE LIBERAL CRITIQUE

Many of the arguments against the reform proposals of

equality-seekers are based in traditional, liberal equality

theory.41 "These 'neo-liberal' arguments against the new

equality projects are well-developed and hard to refute
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because they 'ring true' given our current attachment to

liberalism.42

In the following paragraphs, I review a recent liberal

critique of the use of positive measures for the promotion

of equality. Ranier Knopff in his book Human Rights and

Social Technology: the New War on Discriminatjon43

examines the liberal theory of the equal treatment of

individuals and its interaction with human rights laws and

more positive methods of equality seeking. Knopff

describes his approach as involving "spinning out the logic

of ideas" although this might "tend towards practical

implications that transcend the practices they currently

justify" and which "are not always accepted by human rights

practitioners".44 In other words, Knopff uses the

"slippery slope" to make his point.

Knopff objects to the pro-active pursuit of equality on

the basis, in my view, that it may mean:

1. the loss, suppression, or diminishment of the sphere of

private freedom;

2. a loss of focus on political equality, as increased

attention is turned to social equality;

3. an increase in the influence of public administration

on policy issues that more properly belong to democratically

elected bodies.

He argues that the project will fail because it relies

on a technological alteration of society that cannot be
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achieved. "Social technology" refers to the use of policies

such as affirmative action and pay equity:

Technology views both the physical and social
worlds as governed by purposeless but predictable
forces that can be understood and controlled by
human intelligence and will. In the case of
social technology this assumption takes the form
of a behaviourist social science that sees men as

the products of their social environments and thus
as appropriate objects of social engineering.45

The faith that such constructivist projects can

succeed is often fed by the assumption that the
patterns and structures to be transformed were

themselves intentionally created, that what was

once constructed can now be reconstructed.46

Knopff expresses concern about the possible loss of

individual freedom:

My central argument is that this "new war on

discrimination" promotes social equality at the
cost of undermining private liberty and the
democratic political process, and it implies an

exercise in "social technology" which, despite its
rhetoric of human rights, actually deprives the
idea of rights of any solid foundation.47

Current trends in equality theory deny "the politically

relevant equality on which liberalism is based."48 This

political equality "needed to be publicly defended against

the kind of prejudice that leads groups to claim a right to

rule it sometimes needed to be defended even against

private manifestations of such prejudice lest it infect

public policy."49 Discrimination on the basis of the group

traits of colour, race, ethic origin and religion poses a

serious theoretical and practical dilemma for liberal

democracy. Such discrimination often "implies the inherent

inferiority of some groups and the right of others to
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limited

protection from discrimination to the extent necessary to

maintain liberal democracy. Legal prohibitions are required

and appropriate to the extent discriminatory behaviour

interferes with the political equality essential to liberal

democracy.

According to Knopff� government is consensually created

in order to ensure the individual's right to exercise his

freedom. It is necessary to prevent "the war of each

against all" and should not "to promote particular visions

of human excellence and happiness."51 The point of

classical liberalism is to allow men to be what they

actually are� "to free them from traditional attempts to

make them be their better selves."52

Knopff does not address the feminist critique of the

public/private domain; he assumes

benefits of this split. Neither

increased social equality will

equality.

Knopff asserts that the

eroding the private domain

position in liberal theory

the appropriateness and

does Knopff explain how

detract from political

emphasis on social equality is

(which holds an essential

freedom) and increasing the

as the protected sphere of

role of public authority. The

inevitable result, he argues, of a prohibition on systemic

discrimination is the creation of a new guardian elite. The

emphasis on unintended consequences necessitates a second
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decision maker reviewing situations for consequences not

coming to the attention of the initial actor. Presumably,

if the discriminatory consequences had come to that initial

actor's attention, the discriminatory behaviour would have

been avoided, or we would be dealing with a situation of

intentional discrimination which could be dealt with

directly.

Knopff's primary concern with the guardian elite is its

potential influence on public policy:

The questions most likely to be settled by judges
under a constitutional charter are the secondary,
intra-regime questions about which reasonable
liberal democrats can differ. Yet precisely
because reasonable differences are possible about
such questions, judicial decisions about them are

less likely to appear as principled legal
decisions than as policy determinations in which
judges substitute their view of reasonableness for
that of the legislature. The entrenchment of a

charter of rights is thus really a way of
subjecting inherently contestable policy questions
to constitutional adjudication Giving a

constitutional dimension to contestable policy
questions means transferring authority to decide
them from a democratic institution that is
supposed to make policy to an undemocratic one

whose policy-making credentials are

controversial.53

Knopff fails to present evidence of frightening ill

effects on individual freedom thus far, rendering his

alarmism unconvincing. Boards and commissions are attempts

to better deal with the nuances of the problem. Politically

influential but unequal minorities will continue to prevail

upon the system for change. They do not perceive the

possibility of loss to themselves should they succeed. It
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appears that to Knopff the use the political equality

granted to these otherwise unequal persons to evoke measures

aimed at social equality is a violation of the terms under

which the political equality was granted.

Knopff does not agree that society evolves in a fashion

which permits effective social engineering. Rather, he

subscribes to an evolutionary account of the development of

society:

In this view individuals certainly have their
particular designs or purposes, and consciously
constructed organizations often reflect a

"founding intention", but societal patterns as a

whole arise in a more amorphous and mysterious
way. They emerge out of the interaction of
innumerable individuals, groups and organizations,
all pursuing their own particular designs or

purposes, and all continually adjusting their
actions in light of the changing environment
produced by the uncontrollable and thus
unpredictable action of others. Out of this
constant jostling and mutual adjustment of
particular purposes emerge orders and patterns
that are the "result of human action but not of
human des ign ... 54

Knopff's critique is largely based on this particular

vision of how society evolves and, correspondingly, how it

can be shaped. Knopff claims that constructive social

technology incorrectly personifies society. He states:

"Constructivism thus rests, ultimately, on the technological

faith that deliberate human planning can overcome and

replace the unconscious forces of ..

society ..... 55

Yet Knopff notes constructivists are forced to

concede"58 that present structures were not deliberately

constructed on some grand plan. I am not convinced that
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acceptance of Knopff's model of social evolution is the

death knell for 'social engineering' or 'constructivism'.

Such social projects appear to fit within the "interaction

of innumerable individuals, groups and organizations ...

pursuing their own particular goals ..

"

Knopff ackowledges

that the actions of individuals, groups, and organizations

affect the orders and patterns that emerge. The proponents,

or 'engineers', of projects while they may not be assured of

the precise outcome, need not therefore resign themselves to

an inability to be part of the forces that shape society.

Knopff disagrees with broadening the concept of

discrimination from direct intentional discrimination,

through systemic unintentional manifestations, to a

recognition of societal discrimination. Discrimination for

Knopff is a "permanent dilemma" which should at most evoke

"statesmanship. "57 His narrow definition of

discrimination

but it does

may link discrimination and formal equality

not link discrimination with substantive

equality.58 Statesmanship permits reactions such as the

establishment of education programs or the conciliation of

individual conflicts.

An argument central to

individual treatment model

systemic discrimination are

Knopff's work is that the

and the prohibition against

theoretically inconsistent.

Knopff attempts to reconceive systemic discrimination as a

method for expanding the number of protected groups. For
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example, discrimination on the basis of pregnancy is not

discrimination against women, it is discrimination against a

group consisting of pregnant women which happens to overlap

with the group of women. Similarly, the group 'short

people' may overlap the group 'women,' but not as widely.

The group 'bearded women would have an even smaller

overlap.

A categorization based directly on the major,
group-defining trait will attract the most

stringent kind of challenge. If the
categorization excludes not the preferred group as

such but another group that overlaps substantially
with the preferred group, the challenge will
perhaps be less intense but still significant.
Unreasonable discrimination against a group that
does not overlap a preferred group will attract

only a token challenge, however much it violates
the norms of individual treatment. The
prohibition of systemic discrimination is thus
best understood as a way of promoting equality of
result for specified target groups, not as an

indirect way of pursuing individual treatment.S9

The model of individual treatment regards all

generalizations as equally abhorrent to the ideal that each

person be treated on the basis of their individual merits.

Knopff perceives present trends result in a hierarchY of

grounds necessary to distinguish the overlapping groups.

However, there is a long-standing recognition that

membership in some groups is more problematic than

membership in other groups. Knopff's own classical liberal

political equality is based on a priorization of relevant

and irrelevant characteristics. Knopff loses sight of the

underlying purpose of the model of individual treatment-
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The purpose of

the individual treatment model is not merely individual

treatment, it is individual treatment without prejudice and

bigotry in order that people may have an equal chance at

whatever good is in issue. It is possible, in theory, to

promote a prohibition against systemic discrimination which

does not contain a hierarchy just as can be done with the

individual treatment model; however, it is does not produce

useful, practical theory.

I suggest that recognition of the effects of

unintentional systemic barriers, and the subsequent

is not an attempt to

model but rather a

characterization of systemic barriers,

further the individual treatment

development in understanding obstacles to the goal of

removal of prejudice and bigotry. Insofar as prohibiting

systemic discrimination promotes equality of result for

specified target groups, it is a direct method for promoting

equality and alleviating the effects of prejudice and

bigotry, not a tactic for furthering the individual

treatment model.

The 'bottom line' defence holds that there is no

offence if a protected group does not, in fact, suffer

underrepresentation despite the presence of discriminatory

systemic barriers. The American Supreme Court in

Connecticut y Tea160 in 1982 rejected the bottom line

defence on the basis that it did nothing to ensure equality
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of opportunity through the elimination of unnecessary

employer-created barriers. From this rejection, Knopff

deduces that the equality of results' interpretation of the

prohibition of systemic discrimination is not correct, that

its goal is the promotion of fairness to individuals - but

only when that unfairness weighs unevenly on the designated

groups.

Knopff argues the prohibition against systemic

discrimination is unnecessary because:

if fairness to individuals is the object, so

called systemic barriers ought to be attacked not

indirectly because of their effect on enumerated
groups but directly as intentional discrimination
against unlisted groups.61

We are thus brought full circle to the problem of proving

intention without any assistance in defining relevant group

traits.

The random distribution of groups is often implied by

the theory of systemic discrimination. If there was not,

and never had been, discrimination, all groups would be

randomly distributed. The conflict between group

identification, self-segregation, and the ideal of random

distribution of groups is raised by Knopff. Knopff

acknowledges that past discrimination may have aggravated

and necessitated self-segregation by groups; however, he

questions its continuing power. Quite likely Knopff

underestimates the amount or effect of discriminatory action

in our society. It does appear that there has been an
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increased willingness by people to identify themselves in

part by their membership in different groups and, by virtue

of that association, to claim certain 'rights' such as, to

assert a certain identity or to 'self-determination' for

their group.62 Such identification may be at odds with

random distribution.63 If random distribution means equal

numbers of men, women, and people of native ancestry, for

instance, will be politicians, secretaries,

it may conflict with cultural values which

and unemployed,

do not equate

well with the demands of a particular occupation. Both the

cherished culture and the dominant culture in the target

occupations may have to change. For example, many women

have changed their life patterns, and society has changed

its attitudes, in the process of the struggle for equality

in the workplace.

The prohibition against systemic discrimination does

not prescribe a particular result for

although that may be a desirable

the groups concerned

side effect. The

prohibition is intended to eliminate a perceived cause of

unequal distribution. If the prohibition does not have the

desired effect, it may be because systemic discrimination is

not 'the' or a cause of the unequal distribution or

because of a lack of effective enforcement.64 Equality of

result is the specified goal of more particular and positive

measures, such as affirmative action. There the end goal is

more clearly articulated.
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In concluding his essay, Knopff engages the

indeterminacy critique of rights theory and links the term

"values" to the term "rights".

The term "value" seems insubstantial whenever one

has something truly important to defend or

promote, while the language of rights still
carries with it some of the aura of solidarity it
acquired from its original grounding in nature.B5

Rights have become, he says, "whatever we choose or will

them to be"BB because they are at one with the idea of

values. This juxtaposition has prevented us from

restricting the use of the claim to "rights" and led to an

"unending proliferation of rights"B7.

4.4 SUMMATION

The concept of equality is fraught with difficulty.

Black and Smith elucidate the problem:

But those arguing for "identical treatment" (in
terms of immediate consequences and ignoring other
consequences) of individuals do not have a claim
to the principle of equality that is superior to
that of those arguing for a focus on longer term

consequences for groups.B8

Frances Olsen has written8s:

As an analytic tool, the concept that people have
rights sometimes seems powerful but in practice it
usually turns out not to be helpful; it cannot
answer any difficult questions .... If we recognize
these multiple rights claims and try to "balance"
the conflicting rights or to choose between them,
we wind up talking politically about how we want
to live our lives, not abstractly about rights.

The classic conflicts between equality of
opportunity and equality of result, between
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natural rights and positive rights, and between
rights-as-a-guarantee-of-security and rights-as
a -guarantee-of-freedom, render rights analysis
incapable of settling any meaningful
conflict.70

For Black and Smith, the dilemma posed by contrasting

and conflicting theories of equality is resolved by

acknowledging that the content of the concept of equality is

a matter of moral and political choice. Responding to Peter

Weston's challenge that equality is an empty concept, Black

and Smith address the issue of interpreting the equality

rights contained in the Charter:

This insight provides important but limited
assistance in interpreting section 15. We think
it shows that the formal principle of equality
does not alone suffice, and that one should
consciously select the bases of comparison, but
not that our constitutional equality rights are

empty. Rather, the content of those rights must
be derived in part from sources outside the formal
principle of equality. Our history suggests that
some criteria are consistent with our societal
values and others are not. The wording of section
15 (for example, the list of enumerated grounds)
and evidence of the function its enactors intended
provides further guidance, as do other parts of
the Constitution and of our legal system.

These sources do not all point in the same

direction, however, and Weston's analysis serves

to remind us that the substantive meaning of
equality is not a matter of logic, but of moral
and political choice. It also reminds us that the
appropriate choices may vary from era to era and
from society to society, and it is highly unlikely
that a theory developed at another time and place
will be entirely suited to Canadian conditions
today. We can learn from others but must develop
our own paradigm. 71

The theoretical step from formal equality to

substantive equality is not an imperative one. It requires
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a certain moral and political commitment. The theoretical

isolation of liberal theoreticians in many cases is

sustained by the stress of trying to think of the issues in

new ways, by the lack of a coherent means to priorize the

many claims to rights, and perhaps even by a need to justify

philosophically and psychologically their position in

society. The neo-liberals have not so much turned against

the goals and aspirations of equality seekers as they have

been unwilling or unable to change their prior moral and

political commitments, their faith.72

Because of, or perhaps in spite of, the indeterminacy

of rights, we must, as Black and Smith state:

... try to deduce a Canadian paradigm that reflects
our objectives in incorporating equality rights
into the Constitution and also the unique
characteristics of Canadian society and the
Canadian legal system.73

In considering pay equity, I suggest that in Canada the

Charter provides the appropriate starting point. The

Charter states that women and men have a right to equality,

both to its preservation where it exists and as a goal where

it does not. Relying on the decisions of the Supreme Court

of Canada, the equality right in Canada emphasizes

substantive over formal equality, pluralism over conformity.

Equal pay for work of equal value is an intriguing mix

of formal and substantive equality and conformist and

accommodationist practice. In the following quote Judge

Abella, addressing equality in employment generally,
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mentions both the formalist equal opportunity and the

pluralist concern with disadvantage:

Equality in employment is not a concept that
produces the same results for everyone. It is a

concept that seeks to identify and remove, barrier
by barrier, discriminatory disadvantages.
Equality in employment is access to the fullest
opportunity to exercise individual potential.74

Equal pay for work of equal value is "a moral claim

about how human beings should act toward one another."75

It is the 'right' thing to do; it is a right.76

The principle of equal pay for work of equal value and

the remedy of pay equity, which I refer to here under the

abbreviation EPEV, implies a comparison of like with like:

if the work is of equal value, then it should be paid the

same. Work of equal value could include the comparison of

two jobs which are exactly the same, save for the sex of the

workers; however, such comparisons have traditionally been

associated with the concept of equal pay for equal work and

are treated thus here. On the formalist side, equal value

is a comparison of like with like: similar jobs, similar

pay. The analysis of the components of a job - the skill,

effort, and responsibility required to perform the job and

the conditions in which it is performed - produce a 'score'.

If the total points attributed to each job are the �ame, you

have 'equal value'. The pay to be compared should

encompass all forms of remuneration: medical benefits,

pensions, vacations, and so on. The principle is often

restricted in its application to jobs with the same
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employer, another element of sameness, and a focus on

individual employers and their individual employees. EPEV

also has the characteristics of a policy of substantive

equality. It has a focus on a group, the group of women

doing work associated with women. Not all women do the same

type of work but, like height and weight, women predominate

in certain areas.

much

That work, although it demands from

as work typically done by men, is

its performers as

rewarded on a

different scale because women are discriminated against. In

specific cases, this discrimination is the act of an

indvidual(s) who believes women are inferior workers doing

inferior work.

pattern, a

It is also the unthinking repetition of a

systemic manifestation of discrimination

including wider, unintentional, patterns in society.

EPEV has an accommodationist approach. It does not

accept the male standard of success expressed in the status

and earnings of predominantly male occupations. The gender

neutral scale requires financial recognition be given to the

'feminine' skills of caring, listening, coping, and manual

dexterity. EPEV seeks to identify difference and

accommodate it by re-evaluating female-associated work. Use

of the male scale in the assessment of the job is formal and

conformist, although even then women's occupations appear

underpaid; use of a revised gender-neutral scale can produce

dramatic results.
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Feminists and related reformers are not unanimous in

their support of the accommodating approach of pay equity.

Opponents of pay equity condemn the policy for "conceding"

that women will be secretaries, nurses, and teachers for a

long time to come,77 exhibiting an attitude that

implicitly accepts jobs are correctly valued. Re-evaluation

of the work done predominantly by women may not raise

women's earnings to the levels of the highest paid male

dominated occupations without substantial female

representation in higher paid fields or a proportionally

greater number of men moving to occupy the lowest paid

jobs.

4.5 CONCLUSION

The concept of pay equity is evolving in a manner

similar to the expansion of the concept of discrimination.

Originally a narrow, intent-based concept, it is now often

used to refer to wider, more varied reforms. Originally

conceived as a requirement for fairness from the individual

employer by calling for that employer to pay all employees

on the same basis, it now appears atached to discussions of

cross-employer and cross-industry-comparisons.

Equality and the law may require either that the law

itself not be a cause of inequality or that it operate to

eliminate "societal sources" of inequality.7B Law does
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not per se support the historical, traditional wage

structure but insofar as it permits it to continue, it is an

instrument of inequality. Pay equity laws are positive

measures toward the elimination of discrimination.

Although the transformative power of law is limited,78 a

law implementing the principle of pay equity should assist

in improving the status of women in the employment sphere.

A more complete transformation will happen when women

employees internalize the theory behind the principle80,

perceive themselves as important and financially deserving

workers, and see that view reflected widely in society.
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WORK OF EQUAL VALUE: PROBLEMS OF GENDER

NEUTRALITY� POWER AND JOB EVALUATION

5.1 INTRODUCTION

A consistent theme in writings about pay equity is the

impact those in control of the political and the practical

process have on pay equity's ultimate impact. The issue of

who controls the reform is about the power to influence the

form of the legislation and implementation. Members of

certain groups have greater power to affect the end results,

an issue which also arose in the context of equality: the

power to define equality underlies the concept of

equality.1 The increased power wielded by one group

women - has made pay equity a significant issue; at the same

time, women s continued relative lack of power restricts

success. As a consequence, the legislation balances the

power claims of the interested parties - including unions,

business, and women's groups. Pay equity becomes a matter

of strategy and of balancing gains and losses.

Job evaluation forms the basis of Canadian pay equity

legislation. In the evaluation of jobs, power and control,

objectivity and subjectivity have major influence. This

chapter is devoted to a consideration of these issues. I

first describe the nature and function of job evaluation and

latterly discuss "power" and "gender-neutrality" within job
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evaluation.

5.2 JOB EVALUATION

Each pro-active province has incorporated the use of

job evaluation or job comparison systems into the pay equity

process. One initial step required of the affected parties

is the selection of a system by which to conduct job

analysis or evaluation. Application of the system results

in an assignment of value to the relevant jobs. Wage

comparison and wage adjustment follow for the completion of

the process.

The use of a job evaluation plan typically
involves a number of steps. The first step is
called a job analysis. It is an examination of
the job's requirements and duties. From that
analysis, a job description is prepared, often
with the participation of employees who are

interviewed or are asked to fill out

questionnaires. A set of compensable factors is
then set up. These are the components related to
the elements of "skill", "effort",
"responsibility", and "working conditions" which
together define the jobs under consideration for
the purpose of the evaluation. The compensable
factors are weighed in respect of each other for
their relative importance to the job. The job
description is scanned to identify the presence
and importance of these compensable factors. A
score is assigned for each compensable factor in
the job. The weighed total score corresponds to
the value of the job.2

Job analysis is intended to determine the value of a

job to an employer, based on the skill, responsibility, and

effort which describe the ability to do the job and the

working conditions in which it is performed.3 Judy Fudge

explains that job evaluation "is a generic term that refers
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to a formal procedure for hierarchically ranking a set of

jobs with respect to their value or worth to a particular

employer."4 Job evaluation systems became popular in the

early part of this century5 and continue to be used by many

employers for reasons not associated with pay equity. In

the traditional context, job evaluation attempts to achieve

and maintain a sense of "internal equity" by constructing a

compensation system which establishes fair relative worth

between jobs within an organization. Obviously, there was

and continues to be a benefit to an employer in utilizing

job evaluation to justify and defend wage structures. The

division of jobs along male and female lines and the general

attitude to female work likely quashed any possibility of

employers voluntarily moving into the direct assessment of

women's jobs in relation to men's through job evaluation.

In the early days of formulating equal pay for work of

equal value, attempts were made to utilize systems already

in place either directly or with some adaptation. However,

different job evaluation systems were typically used for

different sections within a company, such that female

dominated jobs were subject to an analysis not only separate

from that of male-dominated jobs but also distinct.

Unrelated job evaluation systems cannot be easily

amalgamated into one system in which all jobs are

represented and can be compared. Furthermore, traditional

job evaluation systems rely on prevailing job market wage
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rates to set their reference points. This offends equality

principles because the prevailing market wage rate must

embody the effects of wage discrimination.6 Utilizing

prevailing rates as a primary reference point perpetuates

the historic relative valuation of work. It has been noted

that an historical continuum exists where historic wage

scales "exert<ing> significant effect which may perpetuate a

discriminatory wage level without specific intent to

discriminate."?

5.3 GENDER-NEUTRALITY

The choice of the job evaluation system is left to the

negotiation of the parties, or in the case of non-unionized

employees in Ontario, to the employer. Only two conditions

are statutorily imposed: one, that the value of the work be

assessed in relation to the skill, effort, and

responsibility required to perform the job

conditions in which the work is performed;

and the working

two, that the

system be "gender-neutral."e The message is that jobs can

be objectively assessed and compared, just as two different

objects can both be weighed.

The initial premise of equal pay for work of equal

value was objectivity. Studies using

demonstrated that women utilized or

regression formulas

possessed the same

levels of education or other traits in performing 'their'

work as men did in performing theirs yet were paid less.
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This gap became more egregious with the insight that many of

the components that described women's work were not

identified by standard job evaluation systems and therefore

the system did not assess a value for them.

The skills found in male and female work are generally

different. Male work tends to be of a heavy manual kind,

involves manipulation of physical objects, or utilizing

power over others, while female work is generally clerical

or involves supportive social interaction.s The difficulty

of acquiring these different skills, in educational time or

through on-the-job training, may differ little while the

wages earned for performing them differ significantly.

Examples of skills which are often found in female-dominated

jobs but overlooked on job evaluations are dexterity,

meticulousness, and organizational skills. The stress of

multiple demands, noise, and time pressures are examples of

negative working conditions associated with female-dominated

jobs but often omitted from job evaluations. Titles of jobs

may be value laden, such as 'manager' versus

'coordinator' .1�

Anecdotes illustrate the bias involved in assessing the

skills in women's work. An industrial sewer's job did not

receive any points for skill because that skill was

variety most women know how to perform."11

"of the

The

recognition that skills exhibited by women in female

dominated jobs were being missed and the weakening of the
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influence of formal equality theory produced the

understanding that job evaluation systems that failed to

record and reward these components were discriminatory. 12

All relevant provincial pay equity legislation states

that a job evaluation system is only acceptable if it is

"gender-neutral". However, none of the Acts or regulations

define gender-neutrality. Writers on the subject of pay

equity use gender-neutral job evaluation to describe a

method of evaluating jobs that includes the characteristics

of women's work. If only those attributes exhibited chiefly

in men's work are included, much in women's work is omitted

and the male remains the standard against which all is

measured.

Gender-neutrality presents conceptual problems similar

to those associated with equality. In Chapter Three, I

supported the position that equality is a matter of moral

and political choice. Interpreting a gender-neutral

reference point involves such choices. Gaskell concludes:

Any processes that hope to produce pay equity must
make the politics of skill attribution explicit,
and abandon the idea that skill is an objective
criterion to which we can appeal to get away from
politics, power, and struggle.13

Objectivity and subjectivity are related to power.

Jane Gaskell writes:

Revealing the hidden ideological underpinnings of
"objective assessments" has been grist for the
feminist academic mill. Feminist scholarship has
continually pointed to the ways in which taken for
granted, neutral and objective judgements are

actually partial, if not completely wrong and
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misguided. Feminist scholarship has shown that
what has been taken as objectivity and political
neutrality has too often been simply what powerful
males think and say. "Subjectivity" and
"politicization" enter in when someone with less
power raises questions. This general lesson

applies to the determination of pay equity.14

The effect of subjectivity on job evaluation has

already been noted by members of the Supreme Court of

Canada:

All steps of such a job evaluation plan involve a

measure of subjectivity. Social beliefs which
have traditionally led to the undervaluing of
women's work may bring a certain measure of bias
in the design and application of these methods.
To illustrate, job content information which is
supplied by the employees can contain certain
characteristics which, as a result of underlying
values, may be overlooked in the assessment.
There may be confusion between truly compensable
characteristics and stereotyped notions of what
are perceived to be inherent attributes of being a

woman. The definition of the compensable factors
and their respective weights is therefore critical
to the assessment. Stereotypes may at this stage
cause some compensable factors to be overvalued in
comparison with others. The analyst's and the
employee's values and perceptions may influence
the data used in the plan.15

Debra Lewis argues that the comparison of job content

(by job evaluation) "erroneously assumes that historically

there has been a rational means through which male wages

have been determined. "16 She maintains that "value has

never been the basis upon which workers have been paid."17

Hugh and Pat Armstrong maintain that job evaluation systems

are based on two false assumptions: that men are paid on the

basis of their worth and that jobs can be objectively

measured in a gender-neutral way. People, the Armstrongs
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argue, are paid on the basis of their power to demand wages.

Men have more power and consequently demand and receive

better wages. And, among men, wages are affected by who

holds the power.1B

The argument that the wage received has plenty to do

with power and less to do with job content is consistent

with the domination theory of equality in which location of

the power to define identifies the unequal situation. The

fact of pay equity reform indicates a shift in power

relations enabling women to demand and attain the reforms

necessary to change, among other things, the way women are

paid. The struggle is over the power to define the value of

work or, alternatively stated, over what work is to be

valued.

Ronnie Steinberg states:

Proponents have gained sufficient power to expose
the relationship among skill, labour-market value,
and gender. They have also proved to have
sufficient power to get the reform on the
political agenda. However, they have not yet
eliminated major sources of gender bias from skill
definitions, which means that pay equity
adjustments are significantly lower than they
would be were it possible to reconstruct systems
of job-evaluations. The construction of new job
evaluation systems ultimately rests on either
shifts in power (ie. sufficient political muscle
to force implementation of a job-evaluation system
consistent with pay equity or to control the

implementation process) or shifts in labour market
and political culture (ie. a new consensus among
bargaining partners that accepts as legitimate new

conceptions of skill complexity). These two are

not necessarily independent of one another. Since
cultural values serve as power resources, wage
adjustments that flow from the revaluation of
women's work ultimately reflect the interaction of
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power and culture operating in a context of
economic constraints.1e

Policy agendas are not implemented because the
intrinsic validity of advocate arguments are

compelling although that is a useful power
resource but because the costs of not

implementing the reform are greater that the costs
of implementing it.2e

Joan Acker observes:

To pursue this possibility, comparable worth
arguments have to define what is valuable and to
whom. As a practical matter, in comparable worth
projects, the power to define is recognized as

belonging to the employer, or to the employer and
union together in the bargaining process. What is
valuable is that for which the employer is
willing, or forced, to pay.21

"Value" has a tangible, monetary meaning and an

intangible, moral meaning. We speak of our 'values' and of

what is 'valuable', of that which is priceless and that

which can be bought. The link between that which has

monetary value and that which does not is a tenuous one.

This diversity of meaning is employed in the rhetoric of

both sides of the pay equity debate.

Many examples of inconsistencies between our monetary

value system and our moral value system exist. One critic

illustrates the conflict by reference to the disparate

remuneration of a professional hockey player and a

university professor.22 Advocates ask, 'Men get paid more

for taking care of machines or animals than women do for

taking care of children. Yet, which is more important?'

The strength of the latter lies in its claim for closer

correlation between those intangibles we value in the sense
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of moral worth and those we value by the ascription of

monetary worth. The rhetoric may mislead to the extent it

implies that pay equity reform is imminently concerned with

the value of jobs to society in a general moral sense rather

than with requiring monetary recognition of undervalued

skills, responsibilities, effort, and working conditions.

The rhetoric illustrates the crucial point that women have a

key role in society. However, many women may not be content

to remain barely visible and poor and prefer to challenge

the power to ascribe monetary value held, consciously or

not, by male-oriented institutions. In the context of a

discussion of the pay equity campaign in northern industrial

countries of Europe, Acker states:

They do argue for a fair wage that recognizes as

valuable the caring, supporting, and nurturing
aspects of many women predominant jobs. This is a

challenge to the privileged place given to the
production of things in social and economic policy
and theory, a challenge rooted in the emergence of
welfare states that have transformed some of
women's caring work from the confines of unpaid
family work to public waged work. Assigning a

value to such work now becomes a political and
budgetary problem for governments, private
employer, and families, and, perhaps, signals the
beginning of opposition to a neo-liberal world in
which only efficiency, productivity growth,
competition and profit count.23

The Ontario Pay Equity Commission has recognized that

gender-neutrality requires explanation and illustration. Its

series of booklets aim to assist employers and employees

operate in a gender-neutral manner. Manitoba has engaged in

a similar educational campaign. The redefinition of women's
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well established that an

common sense will lead

attributes is not sufficiently

decision-makers to the answer that includes women.24

5.4 CONCLUSION

Attempting to move pay equity into a quasi-scientific

mode through job evaluation does not remove it to an

apolitical sphere in which power balances between groups or

individuals are irrelevant. Job evaluation processes

provide a clear example of the interrelationship between the

influences of powerful persons and groups in society and pay

equity reform processes. Yet job evaluation is but one

example. The

"containment."

effect of such influences has been called

Effective legislation will be that which

successfully minimizes this impact, permitting and promoting

significant progress towards the objective.
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LEGISLATIVE FORHAT: THE COMPARATIVE MODE

6.1 Introduction

In the preceding chapters, I examined the concept of

pay equity and its relationship to equality theory and the

position of women in the labour force. I maintain that the

concept is consistent both with equality theory as accepted

in Canadian courts, and sociological and economic theories.

I argue that reform measures are necessary, based on the

evidence about women's economic position, and are defensible

theoretically. The strongest measure for the promotion of

change within an inequitable wage system is pro-active

legislation that states firm objectives, requires action,

sets time tables, and prescribes penalties for non

compliance.

The legislation respecting pay equity in Canada differs

from province to province and federally, reflecting varying

levels of influence held by different interested groups

across the country.1 This chapter examines the possible

form of a legislative framework for the interpretation and

application of the principle of equal value in Saskatchewan.

The present social and political climate mandates a

methodology by which each inequity is proven and each wage

adjustment justified. In preceding chapters I have

considered analysis centred on power relations and the
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problematic concept of objectivity. The following review

and critique of Canadian legislation should be informed by

the lessons learned from that study. I have not rejected

the basic premise of comparison despite the strong arguments

against the comparative mode. The comparison approach is a

method "acceptable in the male-defined political context."2

Accordingly, it enjoys a level of acceptance upon which to

build. Also persuasive is the lack of a satisfactory

alternate proposal. The following concentrates on changes

to present Canadian models that may produce a principled,

coherent system, accessible to women, within the comparative

mode.

As stated earlier, differences of opinion exist as to

the purpose of pay equity legislation. These competing

interpretations include: (1) promotion of women's equality;

(2) ensuring fairness in remuneration within the individual

workplace; and (3) getting more money for women. To Debra

Lewis the primary issue is "ensure(ing) that everyone and in

particular all women, get enough money for the work they

do"3, a position not far removed from union arguments, made

earlier this century, that the needs of the workers were

relevant to the determination of their wages. A man's needs

were considered to be greater than a woman's needs, based on

the presumption he supported others - most probably a wife

and children - while a woman, it was assumed, supported only

herself.4 The continuing strength of the notion of need is
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evident from the number of explanatory pieces on pay equity

that stress that women work because they have serious

obligations to meet1 not for extra spending money. This is

particularly noticeable in union writings on pay equity.

I am of the view that pay equity is justifiable on the

basis that it will promote equality for women as well as

enhancing fairness in remuneration. It is not justified

simply as a means for getting more money for women. Other

strategies would likely be more effective at increasing

wages for more women1 such

guaranteed income plans. A

as a higher minimum wage, or

pay equity strategy based on

increasing wages for women not founded on the principle of

equal pay for work of equal value theory becomes poverty

relief.S Poverty relief plans are characterized by their

concentration on increasing the poverty level wages received

by many women, rather than concern with equal treatment.

I perceive the purpose of legislation as the

elimination of the effects of systemic discrimination

against women1 as expressed in the pattern of an employer

paying lower wages to women for work that is equal in value

(in the sense of the content of the work) to that performed

by men.

into the

The single employer restriction is not incorporated

objective. To do so provides a rationale for

maintaining a narrower focus to the reform, restricting its

development. In Ontario, recommendations made by the Pay

Equity Commission on the use of a "proxy method" or "average
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adjustment" were rejected because they went beyond the

stated premise of the Act.

The standards by which the present legislation or any

be assessed are: (1) is theproposed legislation should

proposal in keeping with the objective of pay equity and its

supporting principle, equal pay for work of equal valuej and

(2) does the proposal represent the most advantageous

strategy for achieving the goal.6 It is always to be

remembered that employers, for whom this reform will mean

increased wage costs, will be concerned chiefly with

complying with the letter, and not the spirit of the law.

6.2 Comparative Model

The

followed

pro-active jurisdictions

the precedent set by

in Canada have largely

Manitoba. Prince Edward

Island, New Brunswick and Nova Scotia adopted Manitoba's

model with only minimal amendments. The Ontario system is

similar overall but differs significantly in important

details. The pay equity process in each province is based

upon compulsory job evaluation or comparison. The four

basic steps of the comparative model are:?

1. The creation or selection of a job evaluation system (or

job comparison system8) and identification of the job

classes to which job evaluation or comparison will be

applied.
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2. The application of the system to the job classes to

determine their value.

3. Comparison of the value of the work and the pay

received by the job classes.

4. Preparation of the plan for wage adjustments and the

allocation and implementation of pay equity adjustments:

(a) In Manitoba and Nova Scotia, the employer and the

bargaining agent or employee representative, negotiate the

"quantum, allocation, and orderly implementation" of the pay

equity adjustments. In Nova Scotia, it appears that each

bargaining agent (or employee representative) negotiates

separately for each employee unit. In Manitoba, all units

were done concurrently.

(b) In Prince Edward Island and New Brunswick, the

bargaining agents negotiate their proportionate share of the

amount available for pay equity adjustments; each individual

bargaining agent then separately negotiates with the

employer the allocation of that amount among the female

dominated classes represented by that bargaining agent, and

the implementation of the pay adjustments.

(c) In Ontario, the employer and bargaining agent

negotiate and "endeavour to agree" on the adjustment to the

compensation of affected job classes.

This comparative model is structured around the

workplace system of the single employer. A similar focus on

the situation within a single employer's operations appears
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the probable route for Saskatchewan legislation, due to its

history in other provinces and because it challenges fewer

established patterns. (The latter reason serve also to

limit its potential.)

The same factor, the availability of comparators, that

restricted and restricts the impact of equal pay for equal

work ('equal work') restricts the effect of equal pay for

work of equal value ('equal value'). In the equal work

situation, the comparability problem was initially

aggravated by the narrow interpretation given by the Courts

to the term 'equal work.' Employers argued that minimal

differences in the work performed were sufficient to

distinguish two jobs.s Gradually the provinces amended

their legislation replacing 'equal' with 'substantially

similar' to clarify the intent of the Acts.10

Equal work legislation did benefit some women directly,

in the financial sense, yet its impact on the wage gap is

not clear. Researchers have reached different conclusions,

ranging from no or minimal' impact11 to 'modest'

impact. 12 Yet it cannot be disputed that the legislation

and the resulting debate and litigation have made the use of

wage scales explicitly based on the sex of the worker

untenable. This marks a significant change in practice and

attitude which serves as a stepping stone to equal pay for

equal value.
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The limited effect of equal pay for equal work was not

due solely to narrow interpretive doctrine. The general

availability of comparators was a serious problem. Most

women did not, and do not now, do work that is the same or

substantially similar to that done by men. Equal value is

intended to address that problem by providing comparators to

more women workers. To date, the accumulated experience

with equal value legislation suggests that it does provide

additional comparators but it can not provide a comparator

for each woman. The comparator problem continues because

many women not only do jobs that differ from those done by

men but they perform them for different employers, in

different sectors or industries, and at different strata in

the hierarchy.

There are women who are not intended to benefit

directly from pay equity. These women are not necessarily

free from the effects of discrimination; however, pay equity

will not assist them directly. Employed in jobs numerically

dominated by and associated with men, such as private law

practice, the only formal remedies available to women who

encounter earnings discrimination in these contexts are

'equal work' legislation and anti-discrimination laws. Pay

equity is for women in jobs associated with women, such as

secretarial work, nursing, or child care. Sixty per cent of

women are employed in three major occupation groups. It is

in these occupations that the effect of discriminatory
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attitudes should be more clearly ascertainable and therefore

amenable to focused pro-active action.

I have selected for study and comment the significant

components that constitute the pro-active legislation in

Canada as well as define and differentiate the various Acts.

I describe and assess the present approaches, and discuss or

recommend alternatives. The seven components are: the

purpose of the Act, the scope of coverage, the process of

pay equity, the job comparisons, the pay comparisons, the

calculation of wage adjustments, and the dispute resolution

and enforcement mechanisms.

6.3 Purpose of the Act

In Manitoba and Ontario, preambles have set the

legislation within a broad affirmative action, anti-

discrimination context; however, the purpose sections within

the Acts are narrow and specific.13 Unlike the preamble,

they do not refer sweepingly to systemic discrimination and

equal pay for work of equal value but to "assessing female

dominated job classes in relation to male-dominated classes"

with the aim of eliminating pay differentials not justified

under the terms of the Act. Female-dominated, male

dominated, and job class are defined terms. Broad

statements of purposive intent are sabotaged by narrow

definitions. Pay equity is defined almost without reference
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to the equal value principle, as a "compensation practice"

based on the relative value of work performed.

In New Brunswick, Nova Scotia, and Prince Edward

Island, no contextual statements appear either in a preamble

or in the Act. The purpose sections are narrow and

specific. Yet in each province the statutes bear a name,

"The Pay Equity Act", which in and of itself raises hopes

and expectations. A preamble can be an interpretive tool,

useful in setting a context which can guide interpretation

of the Act. However, according to principles of statutory

interpretation the preamble, while "regarded as part of the

Act", is "not part of the text of the law".14 It is

possible for an Act to contradict or diminish (as well as

expand) the specific or implicit direction contained in the

preamble. A preamble may be desirable but it is more

important that the purpose of the Act be broadly stated

within the Act. The purpose is then supported by the pro

active plan delineated by the Act and by the creation of an

enforcement protocol.

I propose a preamble

following form:

and purpose clause in the

PREAMBLE:

WHEREAS it is recognized that many women in

Saskatchewan work in jobs that are traditionally
and presently associated with women;

AND WHEREAS it is recognized that systemic

discrimination in wage compensation is evident in

the undervaluation and undercompensation of
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persons performing work which

traditionally or presently associated

is either

with women

relative to the valuation and compensation

received by persons performing work either

traditionally or presently associated with men;

AND WHEREAS it is desirable to recognize the

principle of equal pay for work of equal value and

desirable that positive action be taken towards

the elimination of wage inequities that arise from

the undervaluation of jobs;

Therefore, Her Majesty, by and with the advice and

consent of the Legislative Assembly of

Saskatchewan, enacts as follows:

PURPOSE:

The purpose of the Act is to eliminate systemic

discrimination in wage compensation by:

a) establishing the principle of equal pay for

work of equal value as a principle of law

available to employees in Saskatchewan;

b) creating and maintaining a process by which

pay equity is required, enforced, and maintained

as a labour standard in Saskatchewan.

The preamble sections remind the reader of the

historical and systemic nature of the problem of

discriminatory undervaluation and undercompensation of women

while also recognizing its continuing manifestation and

including the call for action. The preamble identifies the

principle and the objective. The purpose clauses are more

focused yet remain broad. The dual nature of pay equity as

an anti-discrimination tool and labour standard is

incorporated. I have avoided the language of "rights". The
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political strength of rights terminology has been weakened

by its application to a wide variety of claims. This purpose

clause, I suggest, assumes the right, without stating it, by

moving to enforce it.

The remainder of the Act should be focused on the

method by which the purpose shall be achieved. Chief among

the determinations necessary to guide its development are:

1) who is to be affected - the scope of coverage;

2) under what circumstances and with what effect - the

process;

3) what are the consequences of failing to comply - dispute

resolution and enforcement.

6.4 Scope of Coverage

In New Brunswick, the pro-active scheme applies only to

the direct public service; it does not extend to the broader

public nor to the private sectors. Ontario is the only

province which extends coverage to private sector employers,

covering those who employ 10 or more employees. The

remaining pro-active provinces require compliance

broader public sector and Crown corporations. 15

from the

Within

these broad categorizations, a number of workers within an

affected sector are excluded from pay equity because of the

legislated

dominated' ,

definitions

and 'job

of 'female-dominated', 'male

class'. These definitions
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significantly reduce the numbers of workers affected and are

discussed in section 5.5.2.2 following. Workers are also

excluded by virtue of their status, for example, persons

employed on Government inquiries, patients or inmates of

provincial institutions who are receiving some remuneration,

independent contractors, 18 students, 17 and casual

workers. 18

Governments show varying degrees of sensitivity to the

lobbying efforts of their constituents. Government action

to establish pay equity within the public sector and the

broader public sector is an attempt to balance the demands

of advocacy groups and those whom these groups represent,

with demands of private business. Government is vulnerable

to the critique that it must provide moral leadership by

putting its own house in order before it can impose

requirements on others.18 The legislation also marks a

compromise in the debate over the correct level of

government involvement in the marketplace and in individual

decision making.

The exclusion of employers on the basis

position in the market is inconsistent with the

of their

theory of

pay equity. The failure to pay equal wages for work of

equal value is not a public sector phenomenon. The private

sector is demonstrably less fair in this area.20 If there

is to be change in the foreseeable future, government action

through legislation and enforcement is necessary. The
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private sector is not by virtue of the type of employment

relationships within it, an inherently more difficult place

to implement pay equity. Rather, it is more difficult place

politically to impose these requirements. The omission of

certain employment sectors may be perceived as unfair by

those employees not covered and by those employers who are.

Similarly, the omission of certain types of employees, ego

casual workers, a large

hard to justify. The

percentage of whom are

principle should be

women, is

available

universally, recognizing that the implementation mechanisms

may vary based on the sector or size of workforce and that

phase-in periods for different sectors may be pragmatic.

6.5 EQUAL WORK

6.5.1 Avoiding Job Evaluation

Current knowledge of patterns of wage differentials

suggest that mechanisms other than job evaluation can

achieve the same results in a quicker, more effective

manner. Employers and employees should have the option of

opting into such programs although safeguards may be

advisable. In the organized workplace, it may be reasonable

and pragmatic to assume that unions will adequately

represent members' interests.21 In other situations, the

greater relative difference in bargaining strength justifies
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imposing a requirement that the supervising government body

approve alternate systems before they are effected.

The three approaches described briefly here are being

pursued by some unions. Ideally, a combination of these

approaches, applied in the context of an acknowledged

discriminatory factor of approximately twenty-five per cent

of the wage gap would effect a result equivalent to that

achieved through, potentially lengthy and costly, job

evaluation procedures.

1. Equalization of base rates. Many jobs traditionally

done by women have a lower starting rate of pay, despite

similar entry level demands in terms of skill, effort,

responsibility, and working conditions.

and female- associated jobs need

Thereafter, the

rationalized.

2. Across-the-board dollar wage increases. Emphasis is on

increment steps in

Base rates in male

to be equalized.

each need to be

obtaining wage increases that consist of equal dollar amount

increases. Percentage increases are more common and result

in greater increases to higher paid workers than to lower

paid workers, increasing size of the gap measured in

absolute dollar amounts, between them.

3. Reducing increment steps. In many workplaces, the pay

scale applied to women consists of more increment steps than

appear in male-typed jobs. This effectively slows the
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worker's progress to the top rate for the job and may not be

justified by the demands of the job.22

The legislation should mandate that if the parties are

unable to agree on an alternate system, job evaluation will

apply.

6.5.2 Job evaluation

The purpose of this chapter being recommendations for

improvements to present forms of pay equity legislation in

Canada, the numerous critiques of job evaluation will not be

reviewed here.23 Job evaluation is the method for

identifying the discriminatory portion of the wage gap

adopted in Canadian provinces with proactive legislation.

Which jobs the analysis will be applied to depends on

whether they exist in the operations of a covered employer

as already discussed, and whether they are within an

affected female- or male - dominated job class as defined.

6.5.2.1 Job Class

Job class is a defined term which differs little from

province to province. A job class includes positions which

involve similar duties, require similar qualifications, and

have the same schedule or grade of pay, or the same can

reasonably be applied. The Nova Scotia definition differs

in that it refers only to a group of employees having the

"same classification".
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Manitoba, New Brunswick, and Nova Scotia require ten or

more employees to be members of a job class before the

legislation will apply.

same level but must be

These employees need not be at the

within a hierarchy of jobs that

relate to each other. The requirement that there be ten

people to create a job class means that no comparison can be

made unless there are at least twenty employees, ten in each

of a male-dominated class and a female-dominated class. The

probability that this type of structure will exist in a

twenty-member workforce must be small indeed. The effect on

the availability of a remedy to women workers is obvious.

A use of a unit of ten employees cannot be related to

the basic principle of equal value. The 'ten employee'

definition is a clear opportunity for an employer to engage

in legally evasive planning of workforce arrangements

including contracting out. The definition relies on a

strictly arbitrary number without a principled or rational

basis. Its sole effect is to narrow coverage. Equal value

theory does not require selected groups to serve as a

reference point.

Prince Edward Island and Ontario have not resorted to a

group requirement.

6.5.2.2 FeDale- or Hale- Associated

Jobs are labelled female-dominated and male-dominated

on the basis of the percentage of incumbents who are of the
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Each province has selected a slightly

different criteria:24

1. In Manitoba, seventy percent of a class in which there

are ten or more employees is the relevant percentage for

both female-dominated and male-dominated job classes. Other

classes may be included if agreed or as prescribed by

regulation. (10: 70/70)

2. In New Brunswick, a job class with ten or more

incumbents of whom sixty percent or more are women is

considered to be female-dominated; if seventy percent or

more are men, it is male-dominated. In the alternative,

with the agreement of the employer and the bargaining agent,

a job class may be classified as female -dominated on the

basis of historical incumbency or other similar criteria.

This latter provision likely permits an agreement to include

a job class with less than ten incumbents.25 (10: 60/70)

3. Prince Edward Island operates on a sixty percent basis

requires consideration

female-dominated

of historical

with respect to

classes, and

both male-dominated and

incumbency. gender stereotypes and other prescribed

criteria. No minimum number of incumbents is specified.

(60/60)

4. In Nova Scotia. sixty percent of a group of ten or more

employees is the relevant percentage for both classes. No

provision is made for consideration of such matters as

gender stereotyping or for the parties to agree to the
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inclusion of a job class on a basis other than percent

incumbency. (10: 60/60)

5. In Ontario, the relevant percentages are sixty percent

women with respect to female-dominated classes and seventy

percent men for male-dominated classes. Additional classes

may be designated by agreement or included on the basis of

historical incumbency, gender stereotypes of fields of work

and "such other criteria as may be prescribed by the

regulations." No minimum number of incumbents required to

constitute a job class. (60/70)

A prima facie threshold of dominance can be defended on

practical grounds related to predictability and enforcement.

On the negative side, if provision is not made for

consideration of gender stereotyping and historical

incumbency, women in positions that should be covered will

be overlooked. A strictly numeric test means that the

hiring or firing of a single employee may change its

designation. Gender stereotyping and historical incumbency

are decisively linked and stand at the center of equal value

theory. Equal value theory points out that jobs associated

with those who are less valued and less respected, in this

case women, are remunerated accordingly. The continuing

phenomenon of sex-typing of jobs was noted in chapter two.

With new types of work emerging over the century, sex typing

has affected the status of those jobs.26 Gender
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stereotyping and historical incumbency are justiciable

issues, capable of being established by evidentiary means

which should comprise part of the test of whether a job

should be included in the process.

The practical benefit of having a numerical prima facie

standard could be retained with a simple majority of 50%

plus 1%. Women comprise approximately 39% of the

workforce.27 A requirement that 60%-70% of the employees

must be female effectively requires an even greater

that if womeneffective concentration

and men were equally

of women considering

distributed among

participation rate

women for every 61

remained constant, there

jobs and

would

the

be 39

men in any particular job. The term

"dominated" creates an unnecessary emphasis, almost a sense

of being overwhelmed. Furthermore, research studies used to

empirically support the discrimination theory were not based

on groups of jobs selected by their numerical concentration

of women. To reflect the recommendation that a simple

majority be sufficient, the job classes should be referred

to as 'female-associated' or 'male-associated.'

In summary, the preferred approach to determining

whether a job class is female-associated is to consider the

gender stereotyping and historical incumbency traditionally

and presently associated with that occupation and the

percentage of female workers presently employed by the

employer. If the occupation is stereotypically or
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historically female, it should be considered female

associated. A further criteria of a prima facie incumbency

level of 51% would provide a desireably broad coverage.

Male-associated occupations would be determined using

similar criteria, focusing, of course, on male incumbency.

6.5.2.3 Gender-inclusive

Neutrality is a word which implies objectivity or,

alternatively, a balancing of opposites.

used in several areas in pay equity

evaluation or comparison systems must

Gender-neutral is

legislation. Job

be gender neutral.

Seniority systems, merit pay plans, temporary employee

training plans, and any re-evaluation practice leading to

red-circling must also be gender-neutral or must not

'discriminate on the basis of gender.' Yet the Acts do not

attempt to define or describe gender neutrality, leaving an

important gap in the pay equity project. Many of the

filings with the Pay Equity Hearings Tribunal in Ontario

deal with this undefined requirement.28 The provincial

Commissions do not hesitate to publish explanatory, non

binding, booklets describing the application of the term.

These descriptions amount to mini-treatises on capturing the

essentials of work performed mainly by women. The emphasis

is on inclusion of the many aspects of women's work, leading

to the suggestion that gender-inclusiveness would be a more

appropriate term. Catherine MacKinnon has pointed out that
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objectivity"29 and

standard. "31i?J Whi Le

this interpretation may have been modified by recent Supreme

Court of Canada decisions, it is still practically

problematic.

The amount of litigation might be reduced if the

legislation defined gender-neutral or gender-inclusive.

Equally possible is that disputes over interpreting the

definitions would simply arise. A definition of the term

might advance the pay equity process but obviously a great

deal depends on that definition. Ideally, in Saskatchewan,

the legislation should define by regulation gender

inclusiveness and establish binding guidelines, in

particular before moving beyond the civil service. As has

been done in other provinces on other issues31 production

of guidelines could be legislatively assigned to the

Commission upon its formation and prior to expansion of the

legal requirement of pay equity beyond the civil service.

6.6 Employee Involvement

Proponents of pay equity insist that the involvement of

employees in the process is essential to its success, advice

that has been accepted and applied in each province, except

in Ontario where it does not apply to non-unionized

employees nor to employers with fewer than 100 employees

unless the employers opt to prepare a pay equity plan.32
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A number of factors support the involvement of employees in

the pay equity process. Most important is the potential

effect of employee involvement with the job evaluation

system. It has been suggested that because matters such as

skill are "value-laden", they should be negotiated, that

this will moderate the power imbalances which otherwise

exist. Secondarily, an employer together with an employee's

supervisor may not be sufficiently familiar with the actual

content of an employee's job to provide an adequate

description. Input from the employee is necessary for

accuracy and to give credibility to the results.

The involvement of employees should reduce the

likelihood that employers will fail to comply with the

requirements of the legislation. A reasonable assumption is

that employers will, at most, comply with the letter of the

law. They will not be inclined to interpret provisions

generously, within the spirit of its objective. Employee

involvement should reduce attempts to evade the Act by

increasing the likelihood of being caught.

Roberta Ellis-Grunfield, Manitoba's Pay Equity

Commissioner, comments on the effect of negotiated pay

equity:

Having jointly implemented this initiative the
parties have a mutual investment in the endeavour,
and maintenance will be an issue for both parties.
Players on both sides will continue to monitor
wage rates and relations, and gender equity will
be one more item closely and continuously
scrutinized.33
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The involvement of employees has psychological benefits

for workers, women in particular. Women and men both need

to revalue women's work. Furthermore, employee involvement

should increase the level of acceptance accorded the results

by employees, both male and female.34

In the unionized situation, the established patterns of

negotiation and interaction provide the appropriate base

upon which to build the pay equity process. It is

instructive, nonetheless, to bear in mind the history of the

interaction between women and unions. Although many unions

now lobby for pay equity, historically unions generally have

not supported the equal treatment of women.35 It would

not be surprising to discover vestiges of discriminatory

policies in many union organizations. The majority of union

members are male, are as much a part of larger society as

employers and as likely to reflect prevailing attitudes.

Unions supportive of pay equity have engaged in extensive

education campaigns aimed at their membership. These

campaigns continually emphasize that the union will not

achieve pay equity, nor permit it to be achieved, by

lowering

generally

men's wages. Unions and feminist lobby groups

theirhave a slightly different emphasis in

approach to pay equity. Unions perceive pay equity as a

means to more money for some of their membership. Feminist

lobby groups, while they want more money in the hands of
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their constituents, have a strong focus on the relative

equalities of men and women in the labour market.

The pro-active provinces have all taken a similar

approach to the unionized setting. The union's bargaining

agent is involved in every step of the process. Other

common features are the obligation to bargain in good

faith36 and bargaining parameters set by the Act. These

parameters include time frames, dispute resolution

mechanisms, and wage adjustment guidelines. The matters

open for negotiation are the selection and application of

the evaluation/comparison plan, within the confines of the

requirement that it be gender-neutral, and the distribution

of the wage adjustments. Such specifications are desirable.

If the workforce is only partially unionized, the

legislation (except that of Ontario) provides for the

involvement of employee representatives. Employee

representatives are selected under regulated

interact with employers in the same manner

agents. These two scenarios, unionized

procedures and

as bargaining

and partially

unionized, represent the majority of relevant employment

situations in the public service and the public sector. In

Ontario, the employer prepares the pay equity plan for any

employees not represented by a trade union. Where the work

force has fewer than 100 employees, the union is only

brought in if the employer opts to prepare a formal pay

equity plan.
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The structuring of employee participation in the pay

equity process is likely to be more problematic in the non

unionized workforce. Theoretically sound, it may present

practical problems. There,

spokesperson in the past

management nor staff will

interactive mode.

In Ontario, employees who are not unionized do not have

any right to participate in the preparation of the pay

employees have not selected a

and it is possible neither

be comfortable with the

equity plan. The employer determines the appropriate

evaluation system and controls its implementation.

Employees do not participate in the initial formulation of

the plan. Posting requirements allow employees to react to

the final product by filing complaints. Resolution of the

complaint may result in amendment of the plan.

With the exception of Ontario and Nova Scotia, the

relevant workplace includes all employees employed by the

employer. In Ontario, establishment means "all of the

employees of an employer employed in a geographic division

or in such geographic divisions as are agreed upon under

section 14 or decided upon under section 15."37 The

comparative field is narrowed still further by a requirement

that the comparator be either from within or outside the

bargaining unit,38 whichever the job class came from.

Only if no comparable job is available in that unit can the

search be expanded. Even then it can only expand to the
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remainder of the workforce in that geographically restricted

establishment. Recourse is never permitted to employees of

that employer who are working in different establishments of

the same employer. The bargaining unit restriction on

comparisons applied in Ontario may be popular with unions as

well as employers. Unionized workers have a greater average

rate of pay than non-unionized workers.38 Unionized women

particularly demonstrate this favourable state vis-a-vis

their non-unionized co-workers. Unions using this fact to

promote union membership may find their advantage diminished

if wages of non-unionized workers are adjusted using

unionized wage rates as a reference standard. Employers, on

the other hand, will perceive that the bargaining unit

restriction reduces their potential liability by restricting

the possible comparisons. Each group is influenced by

considerations outside equal value theory and outside

concern for the equal position of women.

Geographic limitations do not require the employer to

meet the minimum standard of consistency in wage reward.

This structure permits a situation in which male-associated

outdoor jobs, organized in a union separate from that

representing female-associated indoor jobs, are virtually

excluded as a source of possible comparators. In this case

the law permits the traditional patterns of a divided

workforce to set its parameters. Women are not assisted.

Location often does affect wage rates and there may be a
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need for recognition of the regional differences within a

province of the size and diversity of Ontario. However,

strict geographic limitations

comparisons and further increase

severely reduce

the complexity

possible

of the

process by increasing the number of plans each employer must

formulate. The probable positive effects and the employees'

understanding of the process are reduced and the opportunity

for evasive tactics by employers is increased.40 The use

of geographic boundaries is also destructive where there

are established province-wide

in the health care sector in

bargaining patterns, such as

Saskatchewan. Wages vary by

region within Canada and within a province, as does the cost

of living. Extra wages are sometimes required to induce

people to work in isolated areas or in urban areas such as

Toronto. Recognition of this effect can be achieved without

using geography as the determinant. Wage differences

dependant upon location could be a specifically recognized

exception, accepted upon proof by the employer of the effect

or, less desirably, as

conditions.

The Acts specify employees shall not be penalized for

involvement in the pay equity process. However,

an implied factor in working

apprehension

employer and

about possible

fellow workers,

repercussions

may

from both the

employee's position a difficult one.

assist by specifying a more direct and

make the individual

The legislature could

supportive role for
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the responsible body. Mandatory information meetings, the

right or obligation to have a Commission member present or

involved in negotiations, are possible improvements.

6.7 Equal Pay

6.7.1 Defining Equal Pay

Relatively little has been written on the problems of

determining whether the pay received by two people is equal.

If each employee is paid on a straight hourly wage, or in a

manner which permits calculation of an hourly rate, the task

is straightforward. The benefits that employers offer, the

automobile and clothing allowances, the medical and dental

insurance, may however, lead to difficulties. Prince Edward

Island, Manitoba, and Ontario have adopted an inclusive

definition.

definitions.

In New Brunswick, the definition is a narrow "straight-

New Brunswick and Nova Scotia have exclusive

time wages and salary"; similarly, in Nova Scotia, "salary

or compensation of an employee in respect of employment but

does not include benefits such as the value of

residential allowances, automobile allowances,

living and

clothing

allowances, gratuities, overtime or payments in lieu of

overtime."
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In Prince Edward Island, the definition is broad: "all

forms of pay

indirectly, by

benefit of an

and benefits paid or provided, directly or

or on behalf of an employer to or for the

employee and includes the relevant salary

scales"; similarly, in Manitoba, "any form of remuneration

payable or benefit provided by an employer for work

performed by an individual and "wage" or "wage rate" has a

correspond ing mean ing"; and in On tar io, "all paymen ts and

benefits paid or provided to or for the benefit of a person

who performs functions that entitle the person to be paid a

fixed or ascertainable amount."

The Nova Scotia Pay Equity Commission has recommended

all benefits be included in the calculation of wages

received, except where identical for all employees.41

If benefits are not considered part of 'pay', it is

open to employers to distribute these unequally. In order

to stay within the equal value principle, all financial and

other benefits42 that accrue to a person by virtue of their

employment must be included in the definition of pay.

6.7.2 Differences Permitted

With the exception of Manitoba, all the provinces list

a number of factors which are deemed acceptable causes of

differences in pay between female- and male- dominated job

classes or between individual incumbents of a job class.
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Acts allow all of the

permits (a),(c),(e)

The exceptions are:

(a) a formal seniority system that does not discriminate on

the basis of gender;47 (all provinces)

(b) a temporary employee training or development assignment

that is equally available to male and female employees and

that leads to career advancement for those involved in the

program; (not P.E.I.)

(c) a merit pay plan that is based on formal performance

ratings, has been brought to the attention of the employees,

and does not discriminate on the basis of gender;48 (all

provinces)

(d) the personnel practice known as red-circling, where,

based on a gender-neutral re-evaluation process, the value

of a position has been down-graded and the pay to the

incumbent employee has been frozen or the employee's

increases in pay have been curtailed until the pay for the

down-graded position is equivalent to or greater than the

pay payable to the incumbent; (not P.E.I. nor Nova Scotia)

(e) a skills shortage that is causing a temporary inflation

in pay because the employer is encountering difficulties in

recruiting employees with the requisite skills for positions

in the job class.49 (all provinces)

"Permitted differences" allow an employer, or an

employee, to justify wage differentials that are not
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described by the value of the work, defined as skill,

effort, responsibility and working conditions. The

differences which are

theoretically cohesive.

incorporate attitudes

permitted are,

The extent to

or conditions

as a group, not

which these factors

characteristic of

systemic discrimination on the basis of gender is a concern.

6.7.2.1 Seniority

Seniority refers to length of service with an employer.

The distinction between rights associated with seniority and

the position of an employee in an increment wage system is

not clear.50 Seniority rights affect the order of layoffs

and bidding for jobs within the company.51 Pay equity

legislation in all pro-active provinces permit 'a formal

seniority system that does not discriminate on the basis of

gender.' Where seniority produces a difference in
. wage

compensation, other than through the operation of a non

discriminatory increment system, it is not an appropriate

exception. Issues such as the treatment of maternity leave

in seniority schemes may be open to challenge. Seniority as

a permissible basis for differentiating between workers is

accepted by unions and employers.52 However, 'seniority

scheme' should be clearly defined in pay equity legislation.
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6.7.2.2 Temporary Training Positions

Differences in pay accepted as part of temporary

training or development programs may have the effect of

ensuring the lowest possible wage rate will be the relevant

one for comparative purposes. It is intended to allow an

employer to exclude the wage rate of a employee who is

"passing through" a position as part of a training program

and receiving a higher wage than one normally occupying the

position would receive. The qualifier, "equally available

to male and female employees" and "that leads to career

advancement", separates the trainee situation from the

situation of an employee on an increment wage system.

The classification of the trainee situation as a

permitted difference misreads the issue. If an employee is

part of a training or development program, the job or work

of that employee is distinct from the work that employee is

temporarily engaged

that separates the

in. It is the difference in position

employee from the job class. Unlike

seniority, an exception for persons in training programs

does not subsume other valued employee traits.

Alternatively, it may be argued that the work performed

is the same regardless of the status of the worker and

therefore permitting a difference in pay offends the equal

value principle. Employers defend the practice on the

grounds that they are investing in the future by paying the

higher wage necessary to retain the services of the trainee.
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However, this pattern of paying higher wages during the

training period survives because it is a widely practised

employment pattern. If the key players ceased to operate in

this fashion, it would lose its impact. For example,

consider, the pattern of hiring law students to articling

positions. As firms started committing to students after

their first year of law school, more and more firms and

students began their articling job search earlier.

Eventually some jurisdictions developed rules of conduct to

discourage certain of these practices.53

6.7.2.3. Skills Shortage

Skills shortage as a rationale for differences in pay

is difficult to defend in the context of the equal value

principle. Justification must rest on the competitive

market theory of supply and demand where reduced supply

translates to greater demand and higher wages. Researchers

have challenged the supply-demand theory based on their

observations of women's work.54 Furthermore, once a

wage rate is established, it is difficult practically to

reduce that rate to its appropriate comparative value

level.55
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6.7.2.4 Merit Pay Plan

The merit pay plan is monetary recognition of a range

of competence at work. Assuming the value of work is

determined by the skill, responsibility, effort and working

conditions which describe a job, the concept of merit

implies a better performance by a particular person of any

of the first three elements. This appears a plausible

situation that should not conflict with equal value. The

main concern in respect of

gender-biased

merit pay plans is the

possibility of assessments, a concern

reflected in the modifier standard in all the pro-active

legislation, that the plan is "based on formal performance

ratings, has been brought to the attention of the employees,

and does not discriminate on the basis of gender." It would

be more consistent with the equal value principle to specify

that merit pay plans are acceptable within the job analysis,

as part of that analysis, rather than as a permitted

difference.

6.7.2.5 Red-Circling

Differences permitted on the basis of red-circling

means that in the calculation of the pay of a particular job

class, the rate of pay received by the present incumbent

will not be included because its higher rate would be

distorting. This is a different issue from whether red

circling of jobs is an appropriate consequence of a job
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evaluation carried out for pay equity purposes. Red-

circling is consistent with the equal value principle that

the rate of pay be adjusted to accord with its evaluation.

It is however immensely unpopular with union workers and

individual workers alike and unlikely to be politically

possible in Canada. The possibility of reducing pay levels

is antithetical to support from male-dominated unions or job

groups. This exception need not offend the principle

insofar as the comparison proceeds using the appropriate

rate. Advocates are concerned that it will encourage

employers to seek opportunities for red-circling. It is a

valuable exception for employers to the extent that they are

able to use it to hold down the wage rates of comparator

positions.

6.7.3 Ontario's bargaining strength exemption

The single most potentially destructive and

unprincipled exemption in legislation is Ontario's

bargaining strength exemption.

9(2) After pay equity has been achieved in an

establishment, the Act does not apply so as to

prevent differences in compensation between a

female job class and a male job class if the
employer is able to show that the difference is
the result of differences in bargaining strength.

Subsection 9(2) is effectively an exemption from

coverage rather than a basis for permitting pay differences.

Differences in bargaining strength means differences in the

power to influence terms of employment. The lessons about.
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if not

the original creation, of occupational segregation is due in

part to differences in the balance of power. Less

favourable terms of employment in female-associated work are

linked to bargaining strength. This provision turns

Ontario's Pay Equity Act into a one-time effort to achieve

pay equity, with no continuing standard for assessing or

addressing discrimination. If lower wage rates were the

last vestige of previous imbalances in bargaining power,

this approach might be tolerable. However, with no

indication that they are, the effect of the imbalance of

power is only temporarily abated.

B.8 Wage Adjustments

6.8.1 Calculation of Wage Adjustments

The final stage of the job evaluation process is the

establishment of the revised wage scheme. Pay equity is

based on the presumption that female-dominated jobs are

underpaid: it is expected that the results of the job

comparisons will mandate an increase in the wage rate for

some of the female-dominated job classes evaluated. There

are a number of different methods of calculating the wage

adjustment. The main approaches used, with their merits and

demerits as summarized by Gunderson and Weiner in �

Equity: Issues. Optioos and Experieoces,56 are:
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(1) Wage Line or Line-to-line approach - The male and female

wage lines are calculated separately. Equity is achieved by

adjusting wages in female-associated jobs until the female

wage line runs the same course as the male wage line.57

The advantage of this approach is that all female jobs can

receive a pay equity adjustment even if they do not have a

specific male comparator job. However, a female job may

receive a pay equity adjustment and still be paid less that

a male job of equal or comparable value if that equivalent

male job is positioned above the average male wage line

against which the female wage line is adjusted.

(2) Job-to-Job or Point-to-Point or Comparator approach

The female jobs are equalized with male jobs of equal or

comparable value. The advantage of this method is that

female jobs which are of equal or comparable value must be

paid the same as their male comparator jobs. The main

disadvantage is that if a female job does not have a male

comparator job, it does not receive an adjustment.

(3) Job-to-line or Point-to-line approach - A male wage

line is established and each female job is brought to that

male wage line. The advantage of this approach is that all

female jobs can receive a pay equity adjustment even if they

do not have a male comparator job. The disadvantage is that

"equity is defined in terms of the overall relationship

between female and male jobs. Individual jobs may be paid

less that male jobs of equal or comparable value."5e
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(4) Shrinking corridor approach - Wage are calculated and

equalized and in addition, over time, both male and female

salaries are brought to the wage line. This method ensures

that all female jobs can receive a pay equity adjustment and

also that the female jobs do not receive less than the male

jobs of equal or comparable value. The disadvantage of this

approach is that it may involve the red-circling of many

jobs.59

Although the wage line approach is the approach used

most extensively, all of the approaches, with various

modifications, have been used in one jurisdiction or

another.60 It is reported that in Manitoba, a modified

wage line approach was used.61 Wage lines

and the female line raised to the male

were calculated

line with the

exception that female jobs which were above the male wage

line did not receive any adjustments.

In New Brunswick, Prince Edward Island, and Manitoba

the wage line approach is prescribed. In New Brunswick, the

employer's obligation to implement pay equity is met when

the maximum rate of pay of the female-dominated classes is

raised to the average or projected average maximum rate of

pay of male-dominated classes.62 In Prince Edward Island

and Manitoba, the female-dominated classes are to be

assigned a schedule or range of

projected average schedule or

pay equal to the average or

range of pay of the male-

dominated classes performing work of equal value.63
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In Nova Scotia and Ontario,

job-to-job approach.64
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the legislation prescribes

The job-to-job approach is

heavily criticized

which there is

because of the number of female jobs for

no exact comparator job, significantly

reducing the number of female employees who can qualify for

a pay equity adjustment (except through a voluntary act of

an employer). As a result the Ontario Ministry of Labour

has released a report recommending an amendment to the Act

to provide for proportional valuation. Proportional

valuation is similar to the wage line approach. It does not

require that a female job have a specific comparator job

before the employer is legally obligated to make a pay

adjustment. Rather, a female job which has a value which

falls between two male jobs will receive an adjustment based

on its position relative to those jobs. Nova Scotia Pay

Equity Commission has also recommended proportional value or

job-to-line approach be used.55

In Ontario and Nova Scotia, three possible scenarios

apply for every female-dominated class: one higher paid

male-dominated class of equal value; two or more higher paid

male-dominated classes of equal value; one or more higher

paid male-dominated classes of lesser value. When there is

only one possible comparison, the female-dominated class

must be elevated to the pay rate of the male-dominated

class. If there is more than one equal value comparison

available, the female-dominated class need only be raised to
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the rate of the class with the lowest rate of pay. If there

are only male-dominated classes of lesser value but which

are paid at a higher rate, the female-dominated class is

raised to the rate of the highest paid male-dominated class

of lesser value. The condoning of the lowest possible male

wage rate as the acceptable standard has been described as

setting "an amazingly low level of pay equity."ss

Another method used to minimize the size of pay

adjustments is the use of an "error zone." The error zone

is an area on either side of a wage point of line supposedly

calculated to account for inaccuracies in the job

evaluation. A sufficiently large error zone could encompass

most jobs in an organization within the zone. Regulation of

this error zone is an appropriate measure.

The comparator method is consistent with the equal

value principle as is the wage line method. The former

deals with the situation of each particular job; the latter

tracks the pay-for-value practice of an employer and

equalizes the male and female patterns. The method most

advantageous to achieving the objective of identifying and

eliminating systemic discrimination in wage rates will be

that which addresses the situation of the greatest possible

number of women. By that criteria, the comparator method is

the least desirable, it being apparent that many are omitted

by this method. The preferable approach is either wage line

(line-to-line) or job-to-line methodology.
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6.8.2 Limiting Adjustments

A further concession to opponents of pay equity is the

pay equity adjustment cap. The capping provision provides

that upon making the maximum required expenditure, the legal

obligations of employers in respect of the implementation of

pay equity are met. In Manitoba and New Brunswick, the

limit has been set at 1% of the total payroll for the

previous year, for a maximum of four consecutive 12 month

periods. This is a containment mechanism not based in

principle nor defensible as necessary for a manageable

process. The effect of capping provisions has recently been

thrown into doubt by the decision of the Manitoba Queen's

Bench in Manitoba Council of Health Care Unions et al y

Bethesda Hospital et als7. The Court struck down s. 7(3)

of the Manitoba Pay Equity Act on the basis that it breached

the Charter of Rights, specifically s. 15:

Section 7(3) is patently discriminatory in that it
legislatively sanctions the continued payment by
the employer to persons performing "women's work"
of salaries that are less than equivalent. It may
be that a Section 1 argument can be advanced by
the government for some sort of phasing in. But I
am totally satisfied that the section on its face
permits continued discrimination against persons
performing women's work, who, by definition, are

for the most part women.ss

As to the section 1 argument that the limitation is

reasonable and demonstrably justified, Mr. Justice Krindle
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stated, "The government has failed completely to justify s.

7(3) limitations on any rational and objective standard."ss

Ontario and Nova Scotia do not excuse employers on the

basis of a maximum monetary commitment. In the Ontario

private sector, 1% of the previous year's payroll is to be

committed to pay equity adjustments for as long as it takes

to achieve equity. All other employers have five years to

implement the adjustments. In Nova Scotia, implementation

must occur over six years.70

6.9 Resolution of Disputes and Enforcement

6.9.1 Resolution of Disputes

In Manitoba, an issue relating to gender-neutral job

evaluation, the fixing of classes, or pay equity wage

adjustments, that the parties cannot resolve by negotiation

is at the instance of the affected parties referred either

to arbitration, if it involves the civil service, or to the

Manitoba Labour Board, if it involves the broader public

sector. Agreements not filed within the time periods

prescribed are referred to arbitration or the Labour Board

(as appropriate) by the executive director of the Pay Equity

Bureau only following consultation with the Civil Service

Commission and the affected bargaining agents.71

Binding arbitration is also utilized in New Brunswick

and in Prince Edward Island. In New Brunswick the employer
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and the bargaining agent apply to the Chairman of the Public

Service Relations Board while in Prince Edward Island the

application is made through the Commissioner of Pay Equity.

In Nova Scotia, the Pay Equity Commission is empowered and

directed to make the necessary determinations.

In Ontario, failure to reach agreement in the unionized

sector, or upon filing of a notice of objection from the

non-unionized sector, results in the appointment of a review

officer by the Commission whose duty it is to investigate

and to attempt to achieve a settlement. The review officer

has the power to decide all outstanding matters, subject to

the parties' right to a hearing before the Hearings Tribunal

upon the filing of a Notice of Objection to the decision.

The Ontario process involves two levels of decision-

making. Reports thus far indicate that interested parties

litigious rights. Theare not hesitant to exercise their

Ontario Nurses Association has adopted a deliberate policy

of pursuing issues before the Hearings Tribunal.72 It has

been suggested that complaints about the effectiveness and

usefulness of Review Officer involvement has evolved into an

attitude that Review Officers are merely a hurdle to

negotiate before reaching the Tribunal. Both employers and

employees are prepared to resort to external decision

makers, suggesting that each perceives possible victory.

The decisions of the Tribunal to date, I suggest, show

partial victories on both sides, a situation not likely to
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discourage either side from continuing their policies. Also

interesting is my perception that a decision of the Hearings

Tribunal is generally regarded as of greater import that an

arbitral award made elsewhere. This may be the product of

the greater scope of operation of the Ontario Act, the

formalness and openness of its procedures, all enhanced by

the size and influence of Ontario within Canada.

Proponents have consistently sought an independent,

specialized body responsible for resolving disputes,

specialized because pay equity in its present manifestation

of job evaluation and comparison calls upon a particular

body of knowledge. Specialized decision-makers come

equipped to analyze the types of issues likely to arise.

The precept of independence is a cornerstone in our

society's generally-held ideal standard for adjudication.

Opponents do not oppose these bodies in theory but rather on

practical arguments about cost and the creation of

bureaucracy.73

Ontario's system differs chiefly from other province in

its use of Review Officers. The attitude that Review

Officers are merely a step to be taken on the way to the

real decision-makers suggests a waste of time and resources.

Ideally a closer study would be made of their effectiveness.

Training and experience with the issues may improve the

situation. The intervention of Review Officers may bring

needed 'breathing space' to both sides and to the Tribunal
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The alternative to

the compulsory Review Officer

decision-making could be an

investigation and associated

optional consultation and

recommendation stage. However, a party intent on delay

could evoke this process for its own purposes.

An area which has not been emphasized is the monitoring

and review of filed plans. The concept of agreement

pervades the creation of the pay equity plan and provides

the rationale for the absence of a monitoring and

prosecuting function. Women who are not unionized, or do

not have effective unionization, or the resources to pursue

their legal rights would benefit from provisions for and

resources dedicated to monitoring and review.

6.9.2 Enforcement

Penalty provisions are typically regarded as commitment

indicators. In a variety of situations many people will not

comply with rules and regulations unless failure to do so

results in direct or indirect negative consequences for

themselves. Ontario is the only province venturing into the

private sector and has the only Act prescribing penalties.

Under its provisions fines may be levied against every

person (including a bargaining agent, and officers,

officials, or agents of an employer) who breaches the Act
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by: (1) intimidating, coercing, penalizing, or

the pay equity

officer in the

discriminating against a person involved in

process; (2) interfering with a review

execution of a warrant or otherwise carrying out his or her

duties; or (3) failing to comply with an Order of the

Hearings Tribunal. The fine is a maximum of $2,000 for an

individual and $25,000 for a corporation.

The monitoring system described in the preceding

section could operate in tandem with a system for receiving

complaints that the requirements of the Act have not been

met or its provisions have been breached. The present Acts

do not specify any consequences attaching to the failure to

comply with an order rendered by the statutorily-created

body or failure to follow the statutory process. The

justification for omitting a complaints procedure is

because the plan for pay equity wage adjustments

arrived at through a bargaining process, the fact

that,

will be

of

agreement eliminates grounds for complaint. Presumably the

collective agreement grievance procedure will apply to any

post-agreement problems. Yet, grievance procedures are not

available to individuals not covered by the collective

agreement; their options are limited or non-existent.

In the public sector, the lack of penalty provisions

may indicate a presumption of good faith, a presumption ill

supported by the history of long negotiations and litigation

experienced in the federal sector.74 It may also indicate
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potentially self-penalizinga

provision.

Penalties are appropriate.

meet their legal obligations.

otherwise would not.

They do not harm those who

They may deter those whom

6.10 Conclusion

The challenge in formulating the legislation is to

structure principled and workable methods for addressing the

range of situations which may arise. The simplest situation

is a public sector employer and clearly comparable groups;

the most problematic, a private sector employer in a female

associated field and no male comparators.

As it was with equal pay for equal work, it is with

equal pay for equal value: there are many women who are

working at jobs for whom the narrowly interpreted equal pay

for equal value standard does not provide a remedy. These

are jobs with firms which either do not employ a sufficient

number of men to calculate a male wage line or, in Ontario

and Nova Scotia, do not employ men in jobs of comparable

value. Day care centres and nursing homes are examples of

employment situations in which this scenario is probable.

The Ontario Pay Equity Office has produced a study

paper on pay equity

accordance with its

in predominantly female

statutory mandate.75

workplaces in

Its report
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proposed proportional valuation (which is similar in effect

to line-to-line comparisons), proxy comparison, and average

adjustments as possible approaches. The latter two methods

require a focus beyond one workplace and on that basis were

rejected by the Ontario government. The all-female

workplace is currently the most difficult problem facing the

practical application of equal pay for equal value.

The situation of predominantly female workplaces within

the public sector, for example, hospital workers and child

care workers, may be conceived of as happening within a

single employer. In Ontario, the Pay Equity Hearings

Tribunal dealt with a similar issue in the decision of

C U.P.E. (Local 1582) y. Metropolitan Toronto (Municipality)

(1989), 1 P.E.R. 112 (PEHT). The Tribunal set out

guidelines for determining the employer for purposes of the

Pay Equity Act. A broader definition of employer

encompasses more employees, increasing the probability of

finding a match. Within the recognized framework of public

and broader public service, and Crown corporations, the

range of occupations represented is comprehensive enough for

representative wage lines to be drawn or average adjustments

to be calculated and applied

workplaces.

The private sector is more problematic. In a number of

small businesses there will be a point beyond which the

enterprise cannot support the wage cost. If we presume the

to predominantly female
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failure of such an operation will result in its market

position being replaced by another participant, the economic

concern may be minimized but the human cost remains.

Unfortunately, these issues move beyond the limits of this

thesis document.

Even within a single workplace, much can be done to

improve the fairness of pay by endeavouring to quantify the

effects of the inclination to undervalue women and their

work and then requiring action based on that information.

The specific recommendations for legislation made in this

chapter in summary form, are:

1.

The

Include a strong,

purpose of the

clear preamble and purpose section.

Act is to eliminate systemic

discrimination in wage compensation by establishing the

principle of equal pay for work of equal value as a

principle of law available to employees in Saskatchewan and

by creating and maintaining a process by which pay equity is

required, enforced, and maintained as a labour standard in

Saskatchewan.

2. Require all sectors of the economy to comply with the

principle of equal pay for work of equal value.

3. Mandate a process which remains open to settlements not

reliant on formal job comparison procedures while compelling

formal procedures in the absence of an alternate

satisfactory pay equity plan.

4. Within formal job evaluation:



a. retain and promote joint employer

involvement. Involve employees through

representatives, union or otherwise.

b. define female- and male- associated job classes

155

and employee

committees or

broadly: one job equals one class; either gender

stereotyping and historical incumbency or a simple majority

to determine a job's gender association.

c. require job comparison methodology to include all

employees of an employer, without distinction on the basis

of unionization or place of employment.

d. restrict permissible differences to seniority or

merit pay.

e. define "pay" to include all rewards and benefits to

which an employee is entitled by virtue of the employment

relationship.

f. require adjustments be calculated on a wage line or

job to wage line comparison, restricting error margins to 1%

on either side of the line.

5. Require that adjustments continue until the pay

inequities are eliminated.

6. Ensure maximum compliance through administrative and

adjudicative facilities:

a. administrative. A specialized agency responsible

for monitoring plans for compliance, providing conciliation

and/or adjudication services during formulation of a plan,

and education.
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A separate board cognizant in pay

equity to determine disputes and impose penalties for breach

of the Act.

The foregoing recommendations are appropriately classed

as "technical". These technical adjustments are aimed at

moving the step-by-step manifestation of pay equity closer

to a process which effectively identifies wage

discrimination on the basis of gender, promotes change to

that structure, and avoids its re-occurrence.

In poor economic times, it is difficult to recommend

processes which demand more money from employers and from

government. The principle of equal pay for work of equal

value can logically be supported by any person. If a person

believes that woman's work is of lesser value than man's

work, it follows that it is appropriate and fair to pay them

less. Many changes occurred in the status of women before

equal pay for work of equal value could take on its present

meaning. Occupational barriers were broken and women proved

they could do men's work before gaining recognition for

women's work. To accept less than continuing the struggle

is to accept the judgement registered in women's wages.
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ENDNOTES

CHAPTER ONE

1.See infra, chapter 2, n.6, 7 and accompanying text.

2.See infra, chapter 2, n.l1 and accompanying text.

3.See infra, chapter 2, Section 2.2.3.

4.See infra, chapter 2, Section 2.3.
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difference at the level of group characteristics is risky because
in the past 'difference' has justified differential treatment of
women which treatment is now unpopular and unwanted. I.M. Young,
"Difference and Policy: Some Reflections in the Context of New
Social Movements" (1987/88) 56 Univ. of Cinn. L. Rev. 535-550,
comments generally on an alternate attitude to difference:

The dilemma of difference appears, however, only if
equality implies sameness and difference implies
deviance, exclusion, and inequality.(543)
By asserting a positive meaning for their own identity,
oppressed groups seek to seize power over the defining
difference itself and to eliminate the presumption of
difference as deviance in relation to a norm.(37)
Groups with different circumstances or forms of life
should be able to participate together in public
institutions without shedding their distinct identities
or suffering disadvantage because of them. The goal is
not to give special compensation to the deviant until
they achieve normality, but rather to de-normalize the
way institutions formulate their rules by revealing the
plural circumstances and needs that exist, or ought to
exist within them.(544)

See also, K. O'Donovan & E. Szyszczak, Equality and Sex

Discrimjnation Law. (Oxford: Basil Blackwell Ltd., 1988); T.
Campbell, "Sex Discrimination: Mistaking the Relevance of

Gender", in S. McLean and N. Burrows, eds., The Legal Releyance
of Gender (Atlantic Highlands: Humanities Press, 1988) at 16-39;
supra, Smith, note 8.

41.Vickers, supra, note 7.

42.Ibjd at 8. Vickers identifies four major arguments against
new measures for the promotion of equality:

People are not equal: treating unequal people equally
is unfair and counter-productive;
More equality is desireable in principle, but
unworkable in practice;
Equality goals may conflict with other highly valued
goals;
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The instruments designed to achieve more equality do
not work. (5,6; referring to Vickers, "Major Equality
Issues," supra, note 7)

43.R. Knopff (with T. Flanagan), �H_u_m_a�D__�R_j_g�h�t_s a�D_d S�o�c_j_a�l
&T�e�c�hwD�o�l�o�g�y�:��T�h�e��N�e�w�_W�a�r-¥OuD__�D�j�s�c�r�i�m�j�D�aut�j�oUDL--(Ottawa: Carleton
University Press, 1989).

44.Ibid at 11.

45.Ibjd at 213.

46.Ibid. at 191.

47.Ibid at 11.

48. Ibid at 18.

49.Ibjd. at 211.

50.Ibjd at 18.

51. Ibjd at 215.

52.Ibjd at 211.

53.Ibjd at 170.

54. Ibid at 191, 208, n.22.

55.Ibid at 20 ..

56.Ibjd at 20.

57.Ibjd , at 23.

58.Knopff, jbjd , at 31, explains
presumes social inequality.

59.1bicL at 159.

that classical liberalism

60.102S.Ct. 2525,457 U.S. 440, 73 L.Ed 2d 130 (U.S.Conn.,
1982) .

61.Supra, note 45 at 163.

62.The strength of group identification is evidenced by, for
example, the tenacity of religion in societies where it has been
condemned. This tenacity also illustrates the difficulty of
legislating social change. Perhaps it even indicates the power
of 'like seeking like', problematic in unregulated employment
systems where it leads to a preference for certain types of
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people as employees and, correlatively, the exclusion of others.

63.Supra, note 45 at 195-196. Knopff refers to "inequality
generating group differences". This problem also alluded to by
M.L Pilkington, "The Canadian Charter of Rights and Freedoms:
Impact on Economic Policy and Economic Liberty Regarding Women in
Employment' (1987) 17 Man. L.J. 267:

It is significant that section 15(2) of the Charter
focuses not on "discrimination" but rather on

"disadvantage". In so doing it appears to remove from
consideration the thorny question of the extent to
which inequality has resulted from discrimination as

distinct from other cultural and social processes.
(280)

64.Consider that certain behaviour (eg., theft) has been and is
widely condemned. Strict prohibitions against it have been
enforced for many centuries; however, it continues to occur.

65.Knopff, supra, note 45 at 216.

66.Ibid at 216.

67.Ibid

68.Black and Smith, supra, note 4 at 567.

69.F.E. Olsen, "Liberal Rights and Critical Legal Theory", in C.
Joerges and D.M. Trubek, eds., Critical Legal Thought: An
American-German Debate (Baden-Baden: Nomos Verlagsgesellschaft,
1989) 241-254.

70.Ibid , at 240, 248-9.

71.Supra, note 4 at 565-563.

72.This comment is in response to Vickers, supra, note 7, at 9:
"We must understand why many liberal thinkers have turned against
the goals and aspirations of new equality seekers and why
traditional equality theories in a male-stream liberal framework
have these results."
N.V. Benokraitis & J.R. Feagin,in Affirmative Action and Equal
Opportunity: Action. Inaction. Reaction (Boulder: Westview Press,
Inc. 1978) offer another alternative, at 209: "Here, then, we

find that protection of economic privilege may well be the most
fundamental of the reasons why affirmative action has taken so

much flak and why, short of maj or upheavals, it IIlllS..t. fai 1. "

73.Black and Smith, supra, note 4 at 569.
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74.Abella, supra, note 17 at 3. When discussion centers on

women's participation in paid work, a strategy aimed at enabling
women to better mimic male behaviour by adapting the structure or

functioning of the home, I label 'conformist'. A strategy which
would alter the structure or function of work is labelled
accommodationist. The determining factor in the labelling is the
male, 'real world' reference point. Home-centered policies such
as daycare and child care reforms, are conforming strategies,
aimed at permitting women to act more like the men who dominate
paid employment. The general goal is to enhance women's
integration into male jobs by creating conditions which better
enable them to replicate male work patterns. Fuchs, supra, notes
at p. 121, "Changes to date have been most beneficial to those
women who act most like men in the labour force - white, single,
educated - women with the chance or will or choice to emphasize
career over family." The accommodationist approach adapts the
work environment to integrate with women's life patterns.
Examples of accommodationist measures are an attitude which
permits women to return after a leave of absence without having
affixed a permanent stigma to their career progress, or a change
in the demand for compulsive commitment to work required to
achieve advancement. But these are attitudinal changes which
cannot be accomplished by legal decree. Thus, we turn to
mechanisms such as employment equity (affirmative action) and pay
equity with the hope that they will encourage and enhance
attitudinal changes, both conformist and accomodationist. Women
appear to be adapting the work environment to suit their life
cycle. Unwilling � masse to forgo children and husbands,
whether that impulse be 'biological', 'natural', or the result of
socialization, and unwilling to abandon the benefits of paid
work, women are individually finding ways to balance their lives.
My examples are not the result of a scientific, social scientific
or other study but are a series of personal observations. And it
is likely that the power to redefine the workplace is primarily
held by women in positions of power, relative to the average
woman in a female-dominated job. Professional women may be seen

choosing positions with less demanding hours for which they will
receive lower pay. For example, female doctors may work fewer
office hours than their male counterparts. Their relatively
lower incomes are adequate to maintain a standard of living
superior to many others, both men and women, without maintaining
singularly unsocial hours. These choices depress the female pay
average vis a vis the male pay average. Women may be seen

'choosing' husbands with life views compatible with those of a

committed working wife, including a willingness to share and even

assume house and child-care responsibilities. C. Cuneo, �
Equity: The Labour Feminist Challenge (Toronto: Oxford University
Press, 1990) at 149, 150, states that the debate over pay equity
legislation "could have provided a golden opportunity for
feminist groups to question the public-private divide on which
all pay-equity legislation is constructed". Cuneo postUlated that
feminist groups made a conscious decision not to do so, at 150:
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out of fear that it would play into the hands of
business and neo-conservative forces. The latter
wanted to place the blame for unequal pay on the
domestic sphere, and hence absolve themselves of any

responsibility for it. This would have led to a direct
sabotage of pay-equity legislation.
Most people in positions of influence and power in our

society have followed similar patterns of career commitment in
attaining their advancement. It is likely that more women will
set such positions as goals and choose the required lifestyles
yet, the probability of women doing so in numbers equal to men in
the near future seems unlikely. Possibly women will come to
these positions later in life, after a period of reduced direct
involvement. Such a pattern may not have yet had time to emerge.
In the decade 1971 to 1981, the number of women graduating with
(professional) degrees increased dramatically. It is too early,
in 1992, to despair about the success or failure of this movement

by women. The effect at the level of the individual of facing
discriminatory barriers, of resolving the personally felt
conflicts of career and family, requires that change be measured
over a number of years. The percentage of working women with
children under six years of age increased from 19% to 51.5% in
the sixteen years between 1967 and 1983. This trend is possibly
related to financial pressures and a desire to avoid career

decline and job loss. Forty-one percent of the entire work force
in 1982 was female. It is still not possible to know how women

who have obtained advanced training and then given primary status
to family for a period of time, intending to return to the
workforce, will fare.

75.Supra, note 71, at 244.

76.Ibid at 245-246:
Women may be politically demobilized if they come to
think of their "rights" as something that exist
separate and apart from the political activity that has
established the social practice of allowing women to
resist forced community. In this context "rights"
simply describes a social practice. Women should have
the right to autonomy, but must remember that they can

secure the right only through continuous collective
political activity.

77.E.F. Paul, Equjty and Gender: the Comparable Worth Debate

(Oxford: Transaction Publishers, 1989) at 45, 52, 56-7. Judge
Abella, supra, note 17, notes at 245: "There are some jobs that
have traditionally been have mainly by women and will probably
continue so to be held."

78.W. Black and L Smith, supra, note 4, at 568.
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79.K. Daly, "Reflections on Feminist Legal Thought" 17:3 Social
Justice 7-25 at 18.

I learned that the law is a crude tool
more humane and just society, and that
legal arguments may depend more on

context in which they are raised than on

or insight of the argument itself.
Peitchinis, Women At Work: Discrimination and Response

(Toronto: McClelland and Stewart Inc., 1989), notes at 13:
But one imperfection seems to override market
conditions: the ethic of discriminatioD. This is
manifested in employment and by practices that are

known to be discriminatory yet are accepted as normal
in the context of prevailing economic and social
behaviour. When a practice becomes widespread and is
accepted as normal, it is often deemed to be socially
sanctioned. Socially sanctioned practices are

difficult to eradicate. Legislative measures can

identify them and declare them unlawful but cannot end
them. Legislation cannot create an ethic of equal
opportunity; it can only provide for the observance of
socially acceptable standards. When socially
acceptable standards are discriminatory, the role of
prohibitive legislation is a declaration of an

alternative political standard. The effectiveness of
such legislation is conditional on the convergence of
the social standard and the political standard.
Society must recognize that the ethic of discriminatioD
violates fundamental values of fairness and equity.
(emphasis in the original)

for achieving a

the success of
the historical
the brilliance

80.S.H. Evans and B.J. Nelson, "Translating
Social Change: International Lessons from
Equity in Minnesota" in Just Wages 229-246.

Wage Gains into
Implementing Pay
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CHAPTER FIVE

1.See, C.A. MacKinnon, Towards a Femjnist Theory of the State.
At 230: "Power in society includes both legitimate force and the
power to determine decisive socialization processes and therefore
the power to produce reality."

2.S.E P.G A. v. C H R C
Justice L'Heureaux-Dube,
Justice Wilson.

(1990) 11 C.H.R.R. 0/1 at 0/37. Madame
in dissent, for herself and Madame

3.AII the provinces, except Nova Scotia, refer to "the composite
of the skill, effort and responsibility normally required in the
performance of the work and the conditions normally required in
the performance of the work and the conditions under which the
work is performed." In Nova Scotia, 'composite' is omitted from
the description, an omission which might justify a narrower

interpretation.

4.J. Fudge, "Litigating Our Way to Gender Neutrality: Mission
Impossible?" in J. Fudge & P. McDermott, eds., Just Wages: A

Femjnist Analysis of Pay Equjty (Toronto: University of Toronto
Press, 1991) (hereafter Just Wages) 60-77 at 61.

S.M. Kim, "Gender Bias in Compensation Structures: A Case Study
of Its Historical Basis and Persistence" (1989) 45:4 Journal of
Social Issues 39-50.

6.P. Weiler, "The Wages of Sex: the Uses and Limits of Comparable
Worth (1986) 99 Harv. L.R. 1728 at 1765-7; K. O'Donovan & E,
Szyszczak, Equaljty and Sex Djscrjmjnatjon Law (Oxford: Basil
Blackwell Ltd. 1988) at 133.

7.Ibjd ,P. Weiler, at 1769, nt 152; cf. T. Day, "Pay Equity:
Some Issues in the Debate" (Canadian Advisory Council on the
Status of Women, 1987); M. Kim, supra,note 5.

8 . N . B ., s. 1 ( 2 ); N. S ., s. 13 ( 5 ); P. E . I ., s. 7; Man., s. 6; On t . ,

s.5.
Ontario uses "gender-neutral system of comparison" because,

as explained in How to do Pay EqUity Job Comparjson(Pay Equity
Commission publication):

First, while the term "job evaluation" has been in use

for decades, it does not have a standard common

meaning. Second, job evaluation is concerned about
establishing the relative worth of jobs within an

organization. On the other hand, a job comparison
system under the Pay Equity Act requires the assessment
of the worth of female and male jobs and identifying
which are of equal value.
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This is a distinction which is not consistently made. It was

ignored in News Release of the Ontario Minister of Labour, March
2, 1990 (at p. 2). See, following, chapter 5, s. 5.5.2.3.

9.See, P. England, M. Chaissie, & L. McCormack, "Skills and
Demands in Female and Male Occupations" 66:2 Soc & Soc R 147-165.

10.0ntario Women's Directorate, "Pay equity in the Workplace",
Information Pamphlet (1987) at 15.

11.Thompson v. Boyle (1979) 21 FEP Cases 57, as referred to by
O'Donovan & Szyszczak, supra, note 5, at 134. I also recall an

example of a truck driver's job assessed as requiring an on-the
job training period of one year while a secretary's job was

assessed as requiring an on-the-job training period of one month
however the cite escapes me.

12.See, J. Gaskell, "What Counts As
Equity" in Just Wages, 141-159.

13.Ibid at 158-9.

14. Ibid at 141-2.

Skill? Reflections on Pay

15.S E P Q A v. C H R C (1990) 11 C.H.R.R. 0/1 at 0/37.

16.D.J. Lewis, �J�u�s�t�Gui�Yue��U�s�_T�h�e�M�o�n�e�Yw:��A�D�l�'s�c�u�s�s�i�o�n��ouf��Wua�g�e�
�D.i�s�c.r�i�m�i�n�a�t�l�·O�n�__a�n�d__�P�a�y��E�g�u�l_'t�y� (Vancouver: Women's Research
Center, 1988) at 99.

17.Ibid at 99. Lewis does not propose an alternative
explanation of how men's wages are set.

18.P. Armstrong & H. Armstrong, "Limited Possibilities and
Possible Limits for Pay Equity: Within and Beyond the Ontario
Legislation" in Just Wages, 110-121.

19.R. Steinberg, "Job Evaluation and Managerial Control:
Politics of Technique and the Techniques of Politics" in
Wages, supra, note 4, 193-218 at 212.

The
J.u..s.t.

20.Ibid at 215-6.

21.J. Acker, Doin� Comparable Worth (Philadelphia: Temple
University Press, 1989) at 7. See also, Ontario Pay Equity
Commission 1: 7 Newsletter 4 (Sept. 1989): "The best job
evaluation system in the wrong hands can produce gender-biases
results while a less sophisticated system in the right hands can

achieve pay equity."
Weiler, supra, note 6, at 1766, "However scientific job
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evaluation might seem in its precise numerical ranking of jobs,
these numbers ultimately rest on value judgements."

22.V. Olshevski, "Understanding Pay Equity", (1987) 16 Man. L. J.
237 at 240-1.

23.R. Steinberg, "Job Evaluation and Managerial Control". J.u.s..t.
Wages, supra, note 4, at 211: Pay equity has resulted in wage
adjustments to millions of employees working in historically
female jobs. But it has not yet resulted in a social
reconstruction of the value of women's work.

J. Acker, "Pay Equity in Sweden and Other Nordic Countries"
in Just Wages, 247-253 at 252-253.

24.Perhaps reference to the stereotypical average person of the
opposite gender would help us identify our assumptions about
'nature' and basic abilities, versus 'skill'. Activities such as

boiling an egg, typing, or changing a tire would be excluded.
J.Gaskell, "What Counts As Skill" in Just Wages, supra, note 6 at
146: "What we take to be a noteworthy skill is fundamentally
shaped by what is taken for granted in the society, what the
social context is, where and how we learn to do something. It is
a social construction."

The legislative silence on the criteria for gender
neutrality leaves open the possibility of unfavourable
interpretations from decision-makers. However, that possibility
exists even in the presence of regulations. On the other hand,
the silence of the Acts permits a flexibility of interpretation,
experimentation, and education before judicial edicts start to

shape its direction.
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CHAPTER SIX

1 ..C. Cuneo, Pay Equity: The Labour-Feminist Challenge (Toronto:
Oxford University Press, 1990) details the position of the
opposing groups involved in pay equity lobbying in Ontario. Cuneo
identifies two opposing alliances: the alliance of business and
neo-conservative anti-feminist organizations and the feminist
labour alliance of women's organizations and trade unions.

2.R. Steinberg, "Job Evaluation and Managerial Control: The
Politics of Technique and The Techniques of Politics" in J. Fudge
& P. McDermott, eds., Just Wages: A Feminist Assessment of Pay
Equity (Toronto:University of Toronto Press, 1991) (hereafter
Just Wages) 193-228 at 214. Such an approach leads to results
characterized as follows:

The legislation of equal pay for work of Q���� v��u�!
although a victory for feminists and trade unionists,
also represents an attempt on the part of the state to

co-opt the labour and women's movements not only on

behalf of business, anti-feminist, and neo-conservative
interests, but at their behest. (Cuneo, supra, note x

at 4)

3 . 0 . J. Lew is, ...J....u....S......t..__"G.....1....
·

y.L;e"'----lIo:U....s.___.t...h.A:le"--_jMLLolloU.l.n�e..z.y..:.:__..A..__....0,,-1..
'

S�C.>6u....s""'s....i....o....n.L.....:o....f.._--I.LW....ao.c:g......e

Discrimination and Pav Equity (Vancouver; Women's Research
Centre, 1988) at 47, 50.

4.L. Niemann, Wage Discrimination and
Towards Equal Pav for Work of Eaual

Bureau: Labour Canada, 1984), at 34.

Women Workers: The Moye
Value in Canada (Women's

5.See, J. Acker, Doing Comparable Worth, (Philadelphia: Temple
University Press, 1989), chapter 2, n. 12 and accompanying text.

6.Gunderson, "Discrimination, Equal Pay, and Equal Opportunities
in the Labour Market" in W.C. Riddel, ed., Work and Pay: The
Canadian Labour Market, Vol. 17, Collected Research Studies,
Royal Commission on the Economic Union and Development Prospects
for Canada (Toronto: University of Toronto Press, 1985), at 256,
identifies:

broad set of program evaluation criteria: the specific
program criteria include control of administrative
costs; attainment of target efficiency (helping the
target group without having the benefits spillover into
the hands of the non-target group); the attainment of
allocative efficiency; prOV�Slon of non-demeaning
benefits; and the attainment of flexibility over time.
Niemann, supra, note 4, quotes the following attributed to

Women's Bureau: Labour Canada, 1975:28:
In the first instance, the law must be framed in
language that is clear and unequivocally enforceable.
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It must provide penalties that will encourage full
adherence on economic as well as on humanitarian
grounds.
The second important factor is the attitude of the
legislators who enact the law, the administrators
charged with the administration of the law, and the
courts which enforce the law. Failure of a serious
intent or understanding will doom the strongest and
best law to failure.
A third important factor, which is of course related to
the first two, is the factor that may be described as

promotional or educational. If employers and workers
both are unaware of the existence of the law, and if
little or no efforts have been made to bring the
legislation to the attention of those affected, then
obviously the law will fall into disrepute.

7.See, New Brunswick, S.N.B 1989, c. P-5.01, ss. 1,4,6-11; Nova
Scotia, R.S.N.S. 1989, c. 337, ss. 11-16,18,19; Prince Edward
Island, R.S.P.E.I. 1988, c. P-2, ss. 2,7-9.12-14,17; Manitoba,
C.C.S.M., c. P13 (S.M. 1985-86,c.21), ss. 8-11,13,14; Ontario,
R.S.O. 1990. c. P.7, ss. 7-15, 18-21.

The time frame for completion of each of the steps listed in
the text are: (1) Step One: ranges from six months from the
commencement of the pay equity process in Nova Scotia to twelve
months in New Brunswick; (2) Step Two: the next following twelve
months in New Brunswick and Prince Edward Island, fifteen months
in Nova Scotia and Manitoba; (3) Step Three: within twenty four
months of the start of the process in Prince Edward Island and
Nova Scotia, twenty seven months in New Brunswick.

In Manitoba, the public sector had approximately twenty six
months, and the broader pubic sector and Crown corporations had
approximately thirty eight months, to complete the process.

8.The Act in Ontario refers to a job comparison system; the other
provinces refer to job evaluation systems. No further definition
of these terms is provided in the legislation.

9.This situation is apparent from the decisions in � v. Howard
et al . Ex p Municipality of Metropolitan Toronto [1970] 30.R.
355, 13 D.L.R. (3d) 451 (C.A.); Re Brd of Goy Riyerdale Hospital
and R. (1973) 34 D.L.R. (3d) 289 (C.A.).

10.For example, Saskatchewan, S.S. 1976-77, c. 36,
Ontario, Employment Standards Act, as. am. S.D. 1974, c.

33

s. 17;
112, s.

11.See, M. Gunderson, "Time Patterns of Male-Female Wage
Differentials: Ontario, 1946-1971" (1976) 32 Relations
Industrielles/Industrial Relations, 57-71.
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12.R. Malarkey and J. Hagan, "The Socio-Legal Impact of Equal Pay
Legislation in Ontario, 1948-1979" (1989) 27:2 Osgoode Hall L.J.
295.

13.The 'purpose
S.2.

sections are, in Ontario, S.4, and in Manitoba,

14.E.A. Dreidger, The Construction of

Butterworths, 1974), at 119.
Statutes (Toronto:

15.Manitoba's broader public sector includes only hospitals,
universities, and crown entities. Broader public sector usually
includes, among others, municipalities and school boards. See,
Gunderson and N. Weiner, Pay Equity: Issues. Options and

Experiences (Butterworths: Toronto, 1990), at 110-112 for
summary.

16.P.E.I., s. 2(e)(iii); Man., s. 1.

17.P.E.I., s. 2(e)(iv).

18 . On t., s. 8 ( 3 )( 4 ) .

19.A phase-in period is intended to facilitate acceptance, allow
for education of the public, employers, employees, and to get the
bugs out of the operations of the administrative and enforcement
agencies.

20.See discussion supra, chapter three.

21.Collective agreement grievance procedures and complaint
mechanisms in the Act would serve as fall-back measures.

22.See D.J. Lewis, "Pay Equity and the State's Agenda" in J.u.s..t.
Wages, supra, note 2, at 221-222, re attempts to utilize #1 and
#3 in Vancouver's civic workforce.

23.Reference may be made to the preceding chapter for information
on the problems of gender neutrality.

24 . Man. , s . 1; N. B ., s . 1 ( 1 ); PE I, s. 1 (g )( h) ; N S ., s. 3 ( 1 )( i) ( m) ;
Onto s.l.

25.See also s. 19 dealing with application by bargaining agent on

behalf of a job class with fewer than 10 incumbents.

26.S.Peitchinis, Women At Work: Discrimination and Response
(Toronto: McClelland & Stewart Inc., 1989).

27.Statistics Canada. Earnin�s of Men and Women. 1989 (Ottawa:
Minister of Supply and Services Canada, 1990) at 7.
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28.J. Fudge, Just Wages, supra, note 2. Acker,supra, note 5,
observes, at 206, ... the politics of class and gender turned out
to be much more important in doing comparable worth that the
problem of sex bias in job evaluation, which many of us saw as

the central issue in the beginning."

29.C. MacKinnon, Towards a Feminist Theory of the State

(Cambridge: Harvard University Press, 1989) at 217.

30.lbi.d. at 221 and further, at 22: "The special protection rule
is the female standard."

31.See, for example, publications of the Ontario Pay Equity
Commission.

32.0nt., ss. 14(8), 18, 19, 20.

33.R. Ellis-Grunfield, "Pay Equity in Manitoba" (1987) 16 Man.
L.J. 227 at 229.

34.Colette Nemni, employee relations officer and chief negotiator
for the York Region Board of Education presents this hindsight
checklist:

-involve senior administration in the entire pay equity
process and ensure they understand the ramification of each
step
-communicate with employees on a continuous, regular basis
-give supervisors an active role in the process
-ensure that the job evaluation committee reflects the
various classifications of employees and includes senior
administration
-be prepared to spend more time in negotiations than you
imagined or have available
-work through every step of the process with the appropriate

from
4.

union
Pay Equity Commission (Ont.) Newsletter 1:6 (Aug. 1989) at

"Equal pay act violates rights women, lawyer charges" Globe
& Mail, March 3, 1990: Reports that employees are tending to see

the job evaluations as assessments of their individual worth.
They may be offended by the perceived status of the job to which
their job has been compared or to the perceived effort displayed
the employee in the job to which their job has been compared.

35.See, S. Boston, Women Workers and the Trade Unjon Moyement
(London: Davis-Poynter, 1980). Although as I have said above,
the involvement of employees will hopefully produce greater
acceptance and understanding of the final result, there is the
possibility of items in pay equity process being "traded" for
other items, either within or without pay equity.
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