
 



A STUDY OF THE ROLES OF INTEREST GROUPS AND THE

COURTS IN CANADIAN EDUCATIONAL POLICY DEVELOPMENT

A Doctoral Dissertation

Submitted to the College of Graduate Studies and Research

in Partial Fulfillment of the Requirements

For the Degree of Doctor of Philosophy

in the Department of Educational Administration

University of Saskatchewan

Saskatoon

by

William Rodney Dolmage

May, 1990

© 1990 William Rodney Dolmage



OSR 302

UNIVERSITY OF SASKATCHEWAN

PERMISSION TO USE POSTGRADUATE THESES

A Study Of The Roles Of Interest Groups And The Courts In Canadian
TITLE OF THESIS _

Educational Policy Development'

NAME OF AUTHOR Wi 111 am Rodney Dolmage

DEPARTMENT OR COLLEGE �D�rtment of Educational Administration, College of Graduate

Studies and Research

DEGREE Do_c_t_o_r_o_f__Ph_i_'_os_o_p_hy __

In presenting this thesis in panial fulfilment of the requirements for a postgraduate degrH from the University of
Saskatchewan, I agrH that the Ubraries of this University may make it frHly available for inspection. I funher agree that

permission for copying of thil thesil in any manner, in whole or in pan, for scholarly purpose. may be granted by the

professor or professors who supervised my thesis work or, in their absence, by the Head of the Oepanment or the Oean of
the College in which my thesis work wa. done. It is understood that Iny copying or publication or use of this ttiesis or

pans thereof for financial gain shan not be allowed without my written permission. It is liso understood that due

recognition shall be given to me and to the University of Saskatchewan in any scholarly use which· may be made of any
materill in my thesi.. .

SIGNATURE

ADDRESS

DA..-e �J L):'': /
I q dO1� �__�_���� ��'__�7_� _- I

ii



Abstract

Current educational policy theory recognizes two legitimate levels of

educational decision-making, provincial ministries/departments of education and

local school boards. The purpose of this thesis was to investigate whether anew,

third level (i.e., a judicial level) of educational policy-making is evolving in Canada

More specifically, the thesis examines the contemporary educational policy-making

context in order to ascertain if the nature of educational policy-making structures,

changes in the nature and activity of educational interest groups, and changes in the

roles and philosophy of the Canadian judiciary may, in conjunction, be creating an

unrecognized level of educational policy-making in this country. In addition, the

thesis seeks to examine the possible implications of such an addition to the

educational policy equation.

Conceptually, the thesis is divided into three parts: (a) a review of the literature

concerning interest groups, the Canadian courts, and educational policy-making,

and the relationships which exist among these phenomena; (b) a questionnaire

survey polling the perceptions of knowledgeable professionals concerning these

phenomena and their relationships; and, (c) intensive interviews of 24 individuals

representing interest groups and decision-making bodies which have been involved

in educational policy litigation.

Data gathered in the study supported perceptions found in the literature which

suggested: (a) that the educational policy process is becoming increasingly

centralized and less accessible to input from groups representing special interests;

(b) that interest groups are becoming more numerous, more aggressive and more
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likely to use litigation as a method of influencing educational policy; and, (c) that

the courts are adopting a more quasi-legislative role and a more liberal philosophy,

primarily, but not exclusively, as a result of the implementation of the Canadian

Charter of Rights and Freedoms. In conjunction, these factors appear to set the

stage for significant judicial decisions which could fundamentally alter traditional

conceptions of legitimate, accountable, educational policy-making. Of particular

interest is the possible leveling, or nationalizing, effect of judicial decisions in the

constitutionally sensitive area of educational policy.
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Chapter 1

The Problem

Traditionally, the development of educational policy in Canada has been

legitimated through one of two levels of statute provision. Section 93 of The

British North America (B,N,A,) Act (1867) stated that: "In and for each Province

the Legislature may exclusively make Laws in relation to Education". Thus, the

provincial legislatures were granted constitutional power to make policy decisions

in education. In addition, all provinces have created, through their education acts,

boards of education which have a mandate to administer and manage the affairs of

their respective school divisions. Thus, through provincially assigned legislative

mandates, school boards exercise a statutory right to make educational policy

decisions at a local level. Consistent with democratic principles, both of these

policy-making bodies are considered accountable to the citizens they serve, because

their members must seek a mandate through public election. Canadian educational

decision-making has, therefore, been considered both legally legitimate and

democratically accountable. The evolution of Canadian society in general, and

recent constitutional developments in particular, may have fundamentally altered

these realities.

The emergence of several concurrent socio-political trends appears to be

forcing a shift away from traditional conceptions of how legitimate, accountable

educational policy decisions are made in Canada. Although this shift will have

national implications for educators, legislators, the legal community, and the

Canadian public, there appears to be little recognition of either the nature or scope of



2

impending decisions. The key developments which may be fundamentally altering

the traditional sources of educational policy legitimation in this country include the

changing role of Canadian courts, the evolution of educational interest groups and

the interrelationships which exist between these phenomena and the educational

policy-making process.

First, the role of the Canadian courts has changed dramatically in the past

decade. The Constitution Act became Canada's supreme law on April 17, 1982.

As Section 52 states: "any law that is inconsistent with the provisions of the

Constitution is, to the extent of that inconsistency, of no force or effect". While

Section 93 of the BoN.A. Act was included without amendment, many significant

sections were added. Perhaps most relevant to this discussion were the first 34

sections of Schedule B of the Constitution which entrenched the Canadian Charter

of Ri�hts and Freedoms within the constitutional document (relevant sections of the

Charter are included in Appendix A). Section 15 of the Charter became law on

Apri117, 1985; the three-year delay was intended to allow all levels of government

to amend their legislation so that it would not violate Section 15. These

developments have, for the first time in Canada, made the courts the supreme

arbiters of the content of laws, to the extent that they affect Charter rights and

freedoms.

Prior to 1982, the only legal constraints on education legislation, other than

Section 93 and the various education acts, were those imposed by common law,

nonstatutory rules and principles which have evolved, through precedent, in case

law. The most important of these is the concept of natural justice (referred to as

due process in the United States, and fundamental justice in the Canadian Charter).
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The principle of legislative supremacy, as constitutionally defined by the B,N ,A.

&1, created a tradition in which the courts were extremely reluctant to interfere with

the intent of, or perceived rightness of, educational legislation or policy decisions.

In general, the courts adopted the attitude that educational decisions, so long as they

were made in good faith and with procedural fairness, such that the precepts of

natural justice were satisfied, were best left in the hands of elected representatives

and educators. The advent of the Charter may have fundamentally altered this

traditional approach.

Section 32, in limiting the Charter's application to, "all matters within the

authority of Parliament including all matters relating to the Yukon Territory and

Northwest Territories; and ... to the legislature and government of each province in

respect of all matters within the authority of the legislature of each province,"

placed many decisions made by both levels of educational policy-makers

(provincial and school board) within the Charter's jurisdiction. Clearly, Charter

rights and freedoms do affect many educational policy decisions. Thus, such
.

decisions are now subject to judicial review.

The actual implications of the Charter for educational decision-making are not

just dependent upon the contents of its 34 sections. The way in which the Canadian

judiciary interpret the statute may be even more important. Should the judiciary

interpret the Charter narrowly or conservatively, as was the case with the 1960

Canadian Bill of Ri�hts, educational policy-makers may find that the courts will

remain reluctant to interfere with their activities. However, should the courts decide

to broadly or liberally interpret the abstract values (fundamental rights and

freedoms, liberty, equality before and under the law, equal protection and benefit of
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the law) defined by the Charter. many educational policy decisions may be called

into question. Thus far, the courts, and particularly the Supreme Court of Canada,

appear to be interpreting the Charter in a liberal manner.

Consistent with the development of this judicial activism has been the

increased flexibility on the part of the Canadian judiciary in granting standin� to

public interest groups that wish to have the courts mediate in disputes between

themselves and large corporations or governments. This development has been

accompanied by a general increase in awareness of public interest law in the legal

community, and a recognition by governments of the legitimacy of this type of

conflict mediation.

Canadian society evolves more quickly than does statute law; legal precedent,

if followed slavishly, would change not at all. Judges have found themselves in the

position of having to accept a quasi-legislative role, one in which they must not

only interpret the literal meaning of statute law and case law precedent, but also

create new case law more in keeping with the needs of contemporary society. This

role has been reinforced and legitimized through the enactment of the Canadian

Charter of Ri�hts and Freedoms. For these same reasons, judges are no longer as

reluctant to allow public interest issues, brought before them by special interest

groups, to enter the courts.

The second development relates to the increasing numbers, activity and

litigiousness of educational interest groups. Groups representing particular

educational interests have long been an element of the policy-making process in

Canadian education. Such groups have regularly attempted to influence the policy

making process. The Canadian interest group phenomenon can be explained, in
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part, by the fact that Canadian federalism is uniquely characterized by a distinct

provincial sensitivity to centrally dictated social and cultural policy.

Accommodation of this sensitivity has resulted in very delicate and sometimes

covert policy-making on the part of both federal and provincial governments. In

this special context of Canadian federalism there exists a definite need for nonparty

intermediary bodies, or mediating structures, to assist in the implementation of

social policy, particularly to ensure equitable distribution of benefits on a national

scale. It may be expected that interest groups would be one of the most effective

mechanisms used to perform this function in Canada. In addition, the increasingly

closed nature of the educational policy-making process in Canada has promoted a

conflict model of citizen participation, one which implicitly encourages interest

group activity.

Lobbying elected representatives is considered a normal and healthy part of the

democratic process. It follows that the activities of interest groups have been

viewed as consistent with the legitimacy and accountability required of a democratic

policy process. Interest groups have employed a variety of tactics in their attempts

to influence educational policy; in the past these were most likely to be confined to

the use of persuasion and publicity. More recently, educational interest groups have

employed more coercive tactics, such as public protest and litigation.

The concurrent development of more numerous, active and litigious

educational interest groups, and a more activist judiciary would inductively lead the

thoughtful observer to predict the development of a third phenomena; specifically,

interest group use of the courts to force educational decision-makers to implement
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policy consistent with the aims of the group. It is this third phenomena which this

study seeks to investigate.

The Purpose of the Study

Broadly, this study seeks to determine if a previously unrecognized, "third

level" of legitimate educational policy-making has been emerging in Canada The

grounds for this inquiry are that recent federal legislation, the emergence of litigious

interest groups and increasing judicial activism, in concert, may have created the

necessary preconditions which would have to be met for such a third-level to be

realized. The study also investigates whether these emerging social phenomena

have created statutory conditions under which educational policy may be

determined on a national scale. Finally, the study considers whether these

phenomena have created a new channel of access for federal involvement in

Canadian educational policy-making; one which would previously have been

considered unconstitutional.

The study first investigates perceptions concerning the socio-political context

of educational policy-making and the roles of interest groups and the courts in this

process. In considering the interest group - court phenomena, the study explores

perceptions concerning the nature and methods of contemporary educational

interest groups, and perceptions concerning changes occurring in the role of the

courts and in judicial philosophy.

In addition, the study investigates twelve particular cases in order to determine

the contextual and idiosyncratic rationales for interest group use of litigation. More

specifically, the study explores whether particular types of educational interest



7

groups are more likely to use litigation as a tactic for achieving their ends, and

whether any consistencies exist in the pattern of tactics interest groups employ. The

study also considers how interest groups acquire the financial resources necessary

to initiate and follow through with a court action, and investigates whether parties to

court actions consider the use of litigation to be an efficient and effective method of

resolving educationai policy disputes. Finally, the study considers the implications,

should such a third level of educational policy-making be evolving, particularly

with regard to the possible implications of de facto national educational policy and

the possibility for increased federal influence in educational decision-making.

In general, the broad purposes outlined were to be achieved through the two

phase research strategy described in Chapter 3. In brief, the first phase involved a

polling of the perceptions of knowledgeable professionals, using a mail-in

questionnaire, concerning the interest group/courts/educational policy phenomenon.

The second phase involved in-depth interviews of 24 individuals who had been

involved in educational policy litigation. More particularly, the purposes outlined

were operationalized using the specific research questions which follow.

The Research Questions

The following research questions were selected to provide the operational

instruments through which the broad purposes of the study would be achieved:

1. Do knowledgeable professionals perceive an increase in the level of

educational interest group activity in the last decade?
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2. Do knowledgeable professionals perceive a shift towards increased

interest group use of litigation as a method of influencing policy decisions in

education in the last decade?

3. Do these professionals perceive a more activist or quasi-legislative role

for the Canadian Courts in the last decade?

4. Has the introduction of the Canadian Charter of Ri�hts and Freedoms had

a significant impact on the courts' role in educational policy-making? If so, which

sections of the Charter are likely to be significant in the future?

5. Are there substantial differences between the perceptions of legal

practitioners and those of academics concerning the evolution of interest groups or

of the courts, or concerning the context of educational policy-making?

6. Are there elements within the societal context in which Canadian

educational policy-making takes place which aid in understanding why interest

groups use litigation as a vehicle for achieving their ends?

7. Are there consistencies evident in the context of particular cases which aid

in understanding why educational interest groups choose litigation as a method of

influencing policy?

8. How do interest groups which use litigation obtain the funding required to

pursue their ends in the courts?

9. Are particular types of educational interest groups more likely to use

litigation to influence educational policy in Canada?

10. Can a pattern of interest group protest, culminating in court action, be

identified?
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11. Do interest group representatives and representatives of policy-making

bodies view litigation as an efficient or effective mechanism for arbitrating disputes

concerning educational policy?

12. Is interest group use of the courts creating, in effect, a third-level of

educational policy-making in Canada?

13. Is interest group use of the courts creating conditions under which

educational policy may be determined on a national scale?

14. Is interest group use of the courts creating a channel for federal

involvement in educational policy-making in Canada?

Significance of the Study

While the relationship between interest groups and public policy has been a

subject of investigation in Canada, most of this study has been conducted from the

perspective of the political scientist. There has been little investigation of the Tole of

interest groups in Canadian education. Investigation of the proposed research

questions is intended to shed some light upon this void.

The study is considered to be of particular significance specifically because of

the apparent widespread lack of awareness of the possible implications ofjudicial

involvement in educational policy-making, more specifically the lack of awareness

of the qualitative impact a single Supreme Court decision might have in the

sensitive area of Canadian educational policy. While some Canadian commentators

appear to find a great deal of comfort in the traditionally nonlitigious nature of

Canadian society and the traditional reluctance of the Canadian courts to interfere in

educational matters, it is considered possible that they may err in focusing on
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quantity, rather than quality. Canadian traditions may result in a greater likelihood

that educational issues will not reach the courts, and a greater likelihood that, when

they do, the judiciary will react conservatively; however, to find solace in these

likelihoods is to accept a gambler's logic. Given an increasing number of cases

involving educational policy issues and a more activist judiciary, sooner or later

there will be a decision in which the courts will dictate a significant, fundamental

change in policy. What the more optimistic commentators appeared to be missing

is the potential impact of a Charter decision in the area of education. The danger in

complacency is not in failing to recognize that Canadian education will be swamped

by court mandated changes; it is, rather, in failing to recognize that a single court

mandated change could fundamentally alter the entire educational system. In the

constitutional context, the use of litigation to influence educational policy may create

a fundamental change in the nature of federal-provincial relationships in Canada.

The findings resulting from investigation of the research questions have

important implications for interest groups, legislators, members of the legal

community, educators, and educational policy-makers. The study results suggest

that interest group use of litigation has contributed to the creation of a previously

unrecognized, third level of educational policy-making in Canada - one which,

while having statutory legitimacy, is neither expert in educational matters nor

accountable to an electorate. Of particular importance are the political implications

of the emergence of a set of circumstances under which educational policy may be

determined at a national level. In future, educational policy-makers may have to

seriously consider the national consequences of their local and provincial decisions.

Certainly, it would appear that Canadian educational policy-making has evolved to
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the point where viable decisions can be made only after a careful review of relevant

case law, and with due consideration given to the increasing probability of legal

challenges from groups representing special interests.

Definition of Terms

Interest Groups. While the terms interest �oup and pressure wup are

sometimes used to differentiate between passive, unaffiliated constituencies, such

as new home buyers, and active, organized interests, such as The Canadian

Manufacturers Association, they are often used interchangeably. Attempting to

defme a relevant difference between interest groups and pressure groups is

inherently problematic. The very existence of an identifiable interest in the

community creates pressure on government; a kind of "sleeping giant" effect. In

addition, any interest group may, from time to time, decide that it must

communicate its interest to decision-makers; as soon as it does so, it becomes a

pressure group. Conversely, even the most political of pressure groups is not

always actively trying to influence government Following this rationale, no

distinction will be drawn between these terms in this discussion.

Gibson (1983) provides the following defmition of a pressure group:

1. a group of individuals (a collectivity),

2. that is organized,

3. around shared attitudes, goals and values,

4. that, as one of its actions, attempts to influence policies or decisions of a

governing body or individual in authority,
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5. in a variety of ways including the imposition or threatened imposition of

sanctions,

6. to secure decisions favourable to the group goals,

7. or to prevent decisions unfavourable to the group goals,

8. without attempting to usurp the authority of the governing body or

individual representatives within the governing body. (p. 3)

More succinctly, Pross (1975b) defines pressure groups as, "organizations

whose members act together to influence public policy in order to promote their

common interest The chief characteristic of the pressure group is the fact that it

tries to persuade governments to pursue the policies it advocates" (p. 2).

Courts. This study is primarily, although not exclusively, concerned with

decisions of courts at the level of Court of Queen's Bench (sometimes referred to as

a province's supreme court) and higher courts such as provincial appeal courts and

the Supreme Court of Canada. This is because of two related doctrines of Canadian

law, precedent and stare decisis. Precedent refers to the general principal that,

"requires a judge, in resolving a particular case, to follow the decision in a previous

case, where the fact situations in the two cases are similar" (Gall, 1983, p. 219).

The doctrine of stare decisis (literally, "to stand by decided matters") is somewhat

more specific; it refers to the principle which,

requires that a judge of a particular court must follow the previous decision of
the highest court within that provincial jurisdiction, although he may be
persuaded to differing extents by co-ordinate and higher courts outside of this

provincial jurisdiction. (pp. 219-220)

Judicial decisions in common law are, therefore, generally grounded in the past

judgements of courts of co-ordinate or higher jurisdiction. It follows that the
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decisions of higher courts usually have a greater impact than do those of lower

courts. This study is concerned with interest groups which use the courts to

produce changes in educational policy which will significantly affect education in

Canada. Such decisions are more likely to come from higher courts.

Limitations of the Study

The conclusions and recommendations which resulted from this study must be

considered in light of the following limitations:

1. Although a number of the research questions and the cases selected for

intensive study were submitted to a panel of experts for corroboration, and the

research instruments were pilot tested, it is, nevertheless, necessary to assume that

these questions and instruments were of adequate comprehensiveness, were

appropriate to the problem and to the study, and did yield valid and reliable data.

2. While every attempt was made to obtain questionnaire responses from all

academics who specialized in the study of educational law and interest group

activities, and all legal counsel representing teachers' associations and trustee's

associations, it is possible that some relevant individuals were missed. It will be

necessary to assume that the responses of individuals who were not contacted

would not differ significantly from the responses of those who were.

3. As the rate of questionnaire responses was between 41 % and 77% (see

Chapter 4), it was necessary to assume that the responses of individuals who did

not respond to the questionnaire would not differ significantly from the responses

of those who did respond.
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4. The second phase of this study dealt with particular interest groups and

educational decision-makers within specific legal and policy contexts. The

generalizability of the findings is, therefore, limited.

5. While the researcher made every attempt to approach all aspects of this

study in an objective manner, it was, as always, impossible to totally eliminate the

influence of subconscious researcher bias. It is, therefore, necessary to assume that

such bias did not invalidate the data obtained.

6. The legal practitioners and academics who were polled by questionnaire in

the first phase of the study may have included individuals who have functioned as

legal and social advocates for groups representing particular interests. It is possible

that some of these individuals may have had personal and/or professional agendas

which may have biased their responses to questionnaire items. It will, therefore,

have to be assumed that these individuals responded as objective professionals.

7. All the cases studied occurred in the recent past; however, the evolution of

some of the cases had taken place over a considerable period of time. It is possible

that the passage of time may have resulted in some distortion of the actual issues

and actions involved.

Delimitations of the Study

The study was purposefully delimited by the following considerations:

1. The first phase of the study involved a polling of opinions of

knowledgeable professionals concerned with the theoretical and practical aspects of

educational law and interest group activity in Canada. Specifically such

professionals were delimited to; (a) counsel representing Canadian teachers'
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associations, (b) counsel representing Canadian school trustees' associations, (c)

professors of educational law at Canadian universities and (d) academics who have

published extensively in the areas of Canadian educational law and/or interest group

activity.

2. The second phase of this study was delimited to the examination of a

. relatively small number of significant legal cases (twelve) involving particular

issues, interest groups and educational decision-makers. Although the particular

issues and groups involved were of interest to the study, they were of secondary

importance. The major focus was analysis of the behavior of the participants

before and during the legal action which resulted from the policy conflict

3. Cases investigated in the second phase of the project were not selected on

the basis of the issue in dispute, or the size or level of organization of the interest

group involved. However, the focus of the study was delimited to groups

representing ordinary Canadian citizens, as opposed to groups representing

particular categories of professionals such as teachers. Clearly, such a focus

eliminated teacher-related issues, and some of the largest and most active

educational interest groups, specifically the provincial teachers' organizations. In

addition, the general scope of the research, the particular methodology used in

Phase Two (intensive interviews) and constraints imposed by time and financial

considerations, precluded study of cases which involved multiple interest groups.

This delimitation eliminated the possibility of studying a number of cases which

involved very significant educational policy issues.
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Assumptions

The following assumptions are implicit in the study:

1. Individuals interviewed in the second phase of the study were

representatives of interest groups and decision-making bodies which had been

involved in adversarial, conflict-based court actions. It is probable that these

individuals maintained personal agendas which would bias their input to the study.

However, the purposes of the study included an attempt to understand the

motivations and rationale which result in litigation. The existence of bias on the

part of these interviewees was, therefore, assumed; it was, however, not viewed as

a confounding factor or a limitation, but rather as a legitimate and important

element of the study.

2. It has been argued that given; (a) the Constitutionally guaranteed and

jealously guarded provincial prerogative in the area of education, (b) the

traditionally nonlitigious nature of Canadian society and (c) the traditionally

conservative nature of the Canadian courts, interest group use of litigation will not

have a significant effect on educational policy-making. However, for the purposes

of this research it was assumed that the concurrent socio-political phenomena that

are the subject of this project have created a political climate which begs

investigation.

2. It was assumed that the investigator's perception of a general lack of

awareness of the implications of educational interest group use of the courts to

influence educational policy in Canada represented a significant "blind-spot" in the

environmental scanning of Canadian legislators and educators, and that study of
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this phenomenon would contribute significantly to the understanding of educational

policy-making in Canada.

3. It was assumed that the investigation of the perceptions of a rather

exclusive group of knowledgeable professionals and in-depth analysis of a

relatively small number of specific court cases would shed light on the Canadian

educational interest group/courts/policy phenomenon and contribute significantly to

the understanding of educational policy-making in Canada.

Organization of the Study

The literature concerning interest groups, the Canadian courts, educational

policy, and the relationships among these is explored in the following chapter. This

is followed by a description of the two-phase research strategy employed in the

study .: Chapters 4 and 5 report the data obtained from the questionnaire survey and

from the interviews of individuals involved in the twelve cases selected for

intensive study. Because data from both phases of the study shed light on the

issues raised by the research questions, discussion of how these findings related to

the research questions is consolidated in Chapter 6. Chapter 7 provides a brief

summary of the research project, and a discussion of the findings and their

implications. Recommendations for major actors and for future study are also

included in the fmal chapter.
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Chapter 2

Review of the Literature

The three concepts, interest groups, the Canadian courts, and educational

policy, each describe complex phenomena which require individual investigation

before any useful attempt to examine relationships can be attempted. This review

will, therefore, begin with an examination of the literature as it pertains to each.

Discussion of the interest group phenomenon will consider the roles and

functions of such groups, introduce a typology of interest groups, and examine the

tactics these organizations use when attempting to influence public policy.

Examination of the courts will include the roles of these institutions in Canadian

society; specific consideration of the rule of law, statute and common law; and

precedent and stare decisis in the context of the Canadian court hierarchy. Finally,

the parameters of public policy in general, and educational policy-making in

particular, will be examined. Specific reference will be made to the somewhat

clandestine role of the federal government in educational policy-making.

Following the review described above, the chapter will examine the literature

concerning the relationships which exist among these three phenomena The

relationship between interest groups and educational policy will be examined

initially; this will be followed by consideration of the role of the courts in

determining educational policy and the relationship between interest groups and the

courts. Finally, a recent case will be used to illustrate the relationships among the

three phenomena. The presentation of this brief case description is intended to be



19

anecdotal in nature, and is not to be interpreted as an attempt to build a better case

for a set of preconceived positions.

Roles of Interest Groups

Mishler (1979, p. 23) describes three models of citizen participation in the

democratic political process (see Figure 2.1). The classical model illustrates

democracy in its pure form in which all citizens participate in all political decisions.
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Figure 2 1. Mishler's conceptualization of the structure of citizen participation in the political
process. From Political Participation in Canada (p. 23) by W. Mishler, 1979, Toronto:
Macmillan. Copyright 1979 by W. Mishler.

The elitist model, on the other hand, describes a democratic forum in which the

structure of participation is broad at the base, illustrating wide participation in low

intensity political activity such as voting, much less citizen participation in

moderate-intensity activities such as campaigning, communal participation, and

particularized contacting (e.g., letter-writing), and very little participation in

"gladiator activities" (e.g., running for and holding office), or political protest.
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Representative democracy, which occupies the middle ground, is also broadly

based, indicating mass participation in low-intensity activities. However, the

representative model illustrates far greater participation in moderate-intensity

activities such as campaigning and lobbying. Figure 2.1 also illustrates how such

middle-range activity serves to dilute the concentration of decision-making power

of the elites at the apex of the structure.

McDonald (1977) describes the Canadian political milieu as follows,

the democratic theory of general participation (one man one vote; each to count

for one, no one for more than one) does not offer a true picture of the Canadian
reality. Empirical evidence confirms that theories of limited participation -

elitist, ruling class models - do make sense of it (p. 459)

Some political analysts have described this elitist configuration as consociational

democracy, indicating a willingness on the part of the average citizen to leave the

decision-making up to his or her subgroup representatives (McDonald, 1977, p.

460). This type of elite accommodation (Presthus, 1973) might be expected to be

particularly appropriate to a nation such as Canada which must cope with deep

social and political tensions which are a natural result of its vast geographical area,

varied regional interests and disparities, and linguistic and ethnic minorities.

However, Mishler (1979) points out that participation in Canada deviates

signfficantly from the simple elitist model; in fact, the level of citizen participation

in Canada exceeds what would be anticipated.

A substantial number of citizens appear to be content to stand apart from the
fray, observing the action, but willing also [italics added] to commit
themselves to at least limited political activity given sufficient opportunity and
a reasonable expectation of success (p. 61).
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Interest group activities are one of the forms of citizen participation

representing political activity of a moderate intensity and occupy the middle range

of the democratic structures illustrated in Figure 2.1. Movement toward increased

interest group activity in Canada should, therefore, be viewed as a movement from

the elitist structure to the representative structure, rather than a movement toward an

even more elitist model. As Stanbury (1978), indicates, "interest groups and their

representationalist activities are at the heart of the pluralist ideal" (p. 175).

This is an important point because, unfortunately, interest groups have long

been associated with the elitist model of democracy in Canada. In forming such an

association one must attempt to lump together the powerful institutionalized lobby

groups associated with the concerns of big business, such as the Canadian

Manufacturers Association, big labour such as the Canadian Labour Congress, and

wealthy professional organizations such as the Canadian Medical Association, with

such grass roots issue-oriented movements as a parent group attempting to stop the

closure of a school or a group of physically disabled citizens attempting to have

university buildings made physically accessible. While the latter are clearly interest

groups, it would be ludicrous to call them elites. Gamble (cited in Bon, 1981)

differentiates between these two types of groups on the basis of the types of

interests which they represent. He' states that public or citizen's interest groups as

opposed to private or special interest groups,

have no financial or other vested interest in the causes they support. . .. They
want a better society and so challenge politicians, bureaucrats, businessmen
and others to take into account in their decision making aspects of the public
interest that might otherwise be overlooked or not given proper weight. (p. 4)



22

The defmitions of what indeed represents a vested interest, and what

constitutes the public interest are of course problematic (Eastman, as cited in Bon,

1981, p. 4). However, without, at this point, elaborating upon a typology, the term

interest group as used in this study is not intended to describe large, powerful,

professional, private, or special lobbies such as those mentioned above. Such a

distinction is relevant to the discussion which follows.

It should also be noted that Canadian federalism is uniquely characterized by a

distinct provincial sensitivity to centrally dictated social and cultural policy.

Accommodation of this sensitivity has resulted in very delicate and sometimes

covert policy-making on the part of both federal and provincial governments.

Indeed, McDonald (1977) maintains that the development of third political parties

in the Canadian provinces directly results from the need to accommodate isolated

interests (p. 466). In this special context of "Canadian federalism there exists a

special need for nonparty, intermediary bodies, or mediating structures, to assist in

the implementation of social policy, particularly to ensure equitable distribution of

benefits on a national scale. It may be expected that interest groups would be one

of the most effective mechanisms used by society to perform this function.

While the terms interest group and pressure group are sometimes used to

differentiate between passive, unaffiliated constituencies, and active, organized

interests, they are often used interchangeably (Gibson, 1983; Pross, 1975b; Van

Loon & Whittington, 1981). Following this rationale, no distinction is drawn

between these terms in this discussion.

While some types of interest groups and political parties share many

characteristics in common, there are important distinctions. Pross (1981) points
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out that because political parties are designed to serve particular territorial

constituencies they tend to be spatial in orientation. As such, they cannot identify

nor can they articulate the needs of individuals who share a common interest but

not a common location. Pressure groups are effective because they fill this void left

by the political parties (p. 221). Pross maintains that because political parties and

pressure groups serve different but overlapping constituencies, they complement

each other.

Schattschneider (1969), on the other hand, sees the differences between these

two types of organizations in a less positive light. He describes these differences as

follows:

A political party ... is an organization formed for the purpose of winning
elections in order to get control of the directing personnel of government
Having taken possession of the principal offices, the party obtains general
control of the government. The ultimate objective of the party is therefore

conquest of the power to govern. . . . A pressure group, on the other hand, is
an association that tries to bring about the adoption and execution of certain

public policies without nominating candidates for the great offices, without

fighting election campaigns, and without attempting to get complete control of

government. (p. 159)

As a final point of distinction Schattschneider adds: "The distinguishing mark

of pressure tactics is not merely that it [sic] does not seek to win elections but that

in addition it [sic] does not attempt to persuade a majority" (p. 160). In

Schattschneider's view, interest groups do not have the legitimacy of political

parties because they have not proven that they represent a majority opinion and

because they are not publicly accountable for their actions. It should be noted that

Schattschneider is describing American interest groups. This is a relevant

distinction as American politicians are not subject to the same degree of party
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discipline as are Canadian politicians. Because American politicians can act more

independently, they can be more effectively lobbied by interest groups.

Interest group influence activity is often not public at all (Anderson, 1982, p.

286; Thompson & Stanbury, p. 3-4). As Blunn (1978) states, most experienced

lobbyists prefer to avoid formal contact in favour of a more casual approach. For

example, at the federal level, lobbyists prefer to conduct their business, "over a

drink or a meal at Ottawa's elite Rideau Club, or even better, the fairway of the

Royal Ottawa Golf Club" (p. 4). As a result, the actual level of interest group

activity in Canada is very difficult to quantify. However, there appears to be no

doubt that a great deal oflobbying is going on (McKie, 1977, p. 231-237;

Stanbury, 1978, p. 167). In the following rather lengthy citation, Van Loon and

Whittington (1981) characterize the extent of contemporary interest group activity

in Canada.

Interest groups are active everywhere in Canadian politics. The industry
financed Canadian Tax Foundation criticizes and examines the whole financial
structure of government in Canada. The Canadian Bar Association often
works closely with the Federal Department of Justice and various provincial
attorneys-general. Nationality associations are vital to the operation of the

Department of Manpower and Immigration [now Employment and

Immigration Canada]. The commercial banks work hand in hand with the
Bank of Canada. At times, the Canadian Federation of Agriculture appears to

be almost an extension of various departments of agriculture. Federal and

provincial Departments of Labour work very closely with labour unions. The
tie-in between the Canadian Medical Association (and its provincial
constituents) and the various departments of health hardly requires
highlighting. The list could be multiplied endlessly. Wherever government
turns its hand, there will be some kind of organized group operating - and
whenever groups operate they find that government activities overlap their
own. (p. 406)
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Interest group activity in Canada is so pervasive that Lewis (1977) has described it

as, "the fourth - occasionally the senior [italics added] - arm of government" (p.

40b).

Although it is at least as difficult to determine if participation in interest group

activity is increasing in Canada as it is to determine its current extent, there appears

to be a general consensus that involvement in such activity is growing (Aucion,

1975, p. 189; Stanbury, 1978, p. 167; Paltiel, 1982, p. 198; Solomon, 1983, p.

435). As Pross (1975a) states,

the contention that Canadian pressure groups are proliferating is not easily
documented; indicators exist but do not lend themselves to easy interpretation.
Nevertheless, observation of pressure-group activity in Canada during the last
few years leaves the student with the distinct impression that the number of

groups has increased and that lobbying itself has become more intense. (p.
125)

It would seem that Canada's electoral system does not provide a forum which

adequately accommodates the articulation of many diverse interests. Thompson

and Stanbury (1979) suggest that, "an expanded role for interest groups is

explained in part by the failure of elected representatives to provide adequate

representation for the variety of special and public interests (many conflicting)

within their constituencies" (p. 6). Paltiel (1982) points out that it is the citizen

groups which have shown the greatest growth in numbers. These are groups,

promoting an idea or cause in contrast to an occupational prerequisite.
Whereas citizen groups were less than one-seventh of the total number
founded before 1960, by 1980 this type constituted more than one-fifth of the
total; and even more important, half the total number of citizen groups were

established after 1960. (p. 205)

Paltiel attributes the growth of citizen groups to demographic changes, higher levels

of education, the communications revolution, and new sources of funding (p. 205).



26

Stanbury (1978) suggests that the, "growth of government has, itself, been a cause

of increased lobbying activity" (p. 172).

The FunctiQns Qf Interest GrQups

Interest groups are described as having a primal interest (Presthus, 1973, p.

117), the political missiQn which they represent. PrQSS (1975b) identifies four

mission-related functions performed by pressure grQUPS in the Canadian political

system; communication, legitimation, regulation, and administration (p. 6).

Communication is the most obvious of the functions identified by Pross. As

Presthus (1973) puts it, interest grQUPS perform, "the vital function of synthesizing

individual and group claims into a coherent policy for presentation to party leaders

and to members of the formal political apparatus" (p. 77). Thus, interest grQUPS

initiate and shape policy decisions (Sroufe, 1981,.p. 163). Contemporary society is

simply too complex for politicians to risk educated guessing; reliable sources of

specialized information are continuously needed by government, as are reliable

sources of information concerning public opinion on specific issues (p. 162). As

Thompson and Stanbury (1979) point out, politicians and bureaucrats, "need to

know who is to gain, who will lose by a decision they will make, and what will the

winners/losers do about it" (p. 48). Interest grQUPS provide this information,

While we generally associate the transmission of demands, opinions, and data

to government as the central function of interest grQUPS, it is important to

remember that they also facilitate the flow of information in the opposite direction

(Van Loon & Whittington, 1981, p. 441). This point is elaborated by Pross

(1981):
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Annual meetings can be addressed by ministers and senior officials intent
partly on flattering and winning over a special constituency, but also on

conveying various messages: a hint at policy change, an explanation of action,
warnings, encouragement and so on.... Similarly, organization newsletters,
regional meetings and informal get-togethers offer government spokesmen
networks for the rapid transmission of information. (pp. 223-224)

Interest groups allow government to identify the constituencies most interested in a

given policy issue; thus they provide a channel of communication through which

government may feed information to the public, and a mechanism for testing public

opinion. Both parties benefit from this two-way communication.

Finally, because interest groups facilitate the flow of information in both

directions, they force governments to fulfill their policy obligations. By keeping

their membership informed concerning government actions, they help ensure that

policies are implemented in a manner acceptable to the group (Sroufe, 1981, p.

163).

The very existence of interest groups helps to ensure that government

decisions will be perceived by the general public to be legitimate.

Pressure groups playa very significant part in persuading both policy makers
and the general public that changes in public policy are worthwhile, generally
desired and in the public interest. Because pressure groups frequently speak
for a significant portion of the public that will be affected by a change in policy,
governments find it reassuring to have their proposals endorsed by the relevant

groups. (Pross, 1981, p. 224; see also, Sroufe, 1981, p. 163)

Taking this one step further, the involvement of pressure groups in the

development of policy can be used as a method of neutralizing group and public

objections to proposed legislation (Pross, 1979b, p. 6). A government which

involves pressure groups has, after all, availed itself of the most recent and relevant

information, and actively sought dissenting opinion. Any group which continues to
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object to a government policy, after having been involved in the policy process, is

cast as an errant child which cannot seem to accept reasonable compromise.

While this may appear to indicate that interest groups are simply co-opted into

supporting government policy, it must be remembered that co-optation is never a

one-way street. Groups which allow themselves to be drawn into the policy

process may not always achieve their short-term goals; however, they are assured

that their views will always be taken into account As Pross (1981) has pointed

out, the key to influencing government policy in Canada is access (p. 234).

Finally, governments are fully aware of the ability of pressure groups to

undermine the public's perception of the legitimacy of their policy initiatives. Even

small groups have access to the media; if policy can be demonstrated to be in error,

the government faces, at the least, substantial embarrassment. Politicians and

bureaucrats would rather have the group's spokesmen involved from the beginning

than have these individuals publicly demonstrate that the government had its facts

wrong or was ignorant of the possible negative consequences of its actions.

Interest groups also act as social regulators. Lindblom (1969) maintains that

pressure groups both within and outside of government perform a watchdog

function. These watchdogs maintain political stability, while protecting their own

interests, "in two quite different ways: first, by redressing damages done by other

agencies; and second, by anticipating and heading off injury before it occurs" (p.

332). He further argues that this process, "can assure a more comprehensive

regard for the values of the whole society than any attempt at intellectual

comprehensiveness" (p. 332).
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In an even more pragmatic sense, some types of interest groups act as

regulators of their members' training, certification and supervision (Presthus, 1973,

p. 116; Pross, 1975b, p. 7). Van Loon & Whittington (1981) point out that,

this self-regulatory mechanism extends far in Canadian society, for not only
are professions controlled in this way, but so also are trades and crafts. The
function extends beyond the mere definition of who is qualified to practice, to

include a definition of ethical or fair practices and appropriate fee structures. In
this form it extends beyond professional association and trade unions and into
the business community through Better Business Bureaus and other business
associations. (p. 439)

Governments, using this mechanism, are spared considerable expense. They are

freed of the responsibility of intervening in highly problematic, controversial issues,

and at the same time are able to grant professional autonomy to groups which value

it highly. Whether this process really serves the public interest is, in itself,

problematic. Indeed, government intervention in the marketplace, for example in

the regulation of medical fees, would seem to indicate that governments may be

questioning the degree of self-regulation currently permitted (Pross, 1981, p. 225).

Interest groups also administer government programs (Pross, 1981, p. 224;

Van Loon & Whittington, 1981, p. 440). Local, provincial, and national

associations representing the needs of mentally handicapped individuals provide

examples of this type of activity. Such organizations often provide personalized

services which governments simply could not provide, while at the same time

saving government revenues, particularly by providing services through volunteer

workers.

Interest groups may also provide services with which governments, for policy

reasons, would prefer not to be closely identified (Pross, 1981, p. 225). Federal
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and provincial governments would, for example, prefer to fund both Planned

Parenthood and Pro-life groups, rather than take a stand on abortion. The federal

government has also found it useful to employ such groups in order to avoid the

appearance of tampering in a provincial jurisdiction. Following W.W. II, for

example, the federal government empowered the Association of Universities and

Colleges of Canada (A.U.C.C.) to administer its postwar postsecondary educational

programs, thus avoiding the perception that it was meddling in education.

In summary, communication, legitimation, regulation, and administration

describe what might be referred to as the pragmatic or objective functions of

interest groups, and are the functions most often identified with such organizations.

However, it should not be assumed that these are the only functions performed by

these groups; indeed, it may not even be safe to assume that these represent their

most important functions.

Although it might appear obvious that interest groups attract and hold their

membership because of their primal interest, that is, the political mission which

they represent, this may not always be the case. Luttbeg and Zeigler (1972)

discovered that not only does the day-to-day operation of most interest groups have

very little to do with the actual membership (p. 108), but also that the political

issues pursued by interest group leaders do not, and cannot, always reflect the

majority opinions of the membership (p. 127). Sroufe (1981) argues that leaders,

"often work quietly in coalitions to influence policy that is 'needed' but which

might be controversial if known by the membership" (p. 158). In Canada, where

many interest groups have found that positive working relationships with

bureaucracies and cabinets are their most valuable resources, leaders occasionally
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find it necessary to sacrifice what they perceive to be a short-term gain in order to

preserve their influence in the long-term (Pross, 1975b, p. 21; see also Van Loon &

Whittington, 1981, p. 416). The group's membership, who may not understand

the reality of the Canadian political context, might disagree with such a sacrifice.

Indeed, it can be argued that by distributing benefits to members without requiring

much in the way of input from them, large interest groups may actually serve to

depoliticize these individuals.

In addition, group members are not always primarily concerned with their

organization's political influence function. Pross (1981) claims that lack of

awareness of the political function of groups is so pervasive that, in fact, "many of

us are unaware of the number of pressure groups we belong to" (p. 222). Many

members of an athletic club, for example, may be completely unaware of the fact

that their organization has spent time, effort and group funds lobbying government

in order to have a national or international sporting event staged in their community.

It is even probable that some of the membership would not be in support of such a

lobby, if they were aware of the fact that their money was being used to support it.

Pross points out that, "it is important to remember that for most interest groups

political activity - activity carried on within the political system - is often a minor

and unwelcome addition to more general concerns" (p. 3). Many individuals join

and support various groups for totally nonpolitical purposes.

Finally, Van Loon and Whittington (1981) point out that institutional groups in

particular have a self-maintenance function to carry out. "Institutionalized groups

are bureaucracies, and the bureaucrats in them are quite naturally interested in

maintaining a job to do and an organization within which to do it" (p. 415). If the
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mission of the group is not sufficient reason to maintain continued support for the

organization, these bureaucrats often supplement it with other incentives. In fact,

many interest groups, even those which are overtly political, provide attractive

services which have little or nothing to do with the political activities of the group.

These services, referred to as "personal inducements" (Olson, as cited in Presthus,

1973, p. 76), "peripheral incentives" (Presthus, 1973, p. 76), or "selective

inducements" (Pross, 1975a, p. 124), may provide the rationale for joining and

continuing to support a particular group, at least for a portion of the membership. 1

Selective inducements may be subdivided into two related types; collective benefits

and social/psychological benefits.

Collective benefits, described by Stanbury (1978, p. 179) as "purposive

incentives", are those inducements which accrue to members of a particular interest

group, simply because they are members. In some situations these benefits may

also spill-over to nonmembers with characteristics similar to those of group

members. Gun enthusiasts, for example, need not have been members of the

Canadian Wildlife Federation in order to have benefited from the pro-gun lobby

mounted by this organization in 1976 (Lewis, 1977). Collective benefits include

benefits won through negotiation with governments, protective services,

professional development, and other ancillary benefits.

The benefits won for members through negotiation with government represent

the group functions most closely related to the primal interest or group mission.

1 Pross points out that one of the reasons that issue-oriented groups tend to be
rather short-lived is that they have narrowly defined purposes, usually limited
to one or two issues; this inhibits the development of the selective inducements
required to maintain membership (1975a, p. 124).
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These may include, "tariff concessions, tax incentives, professional recognition....

[as well as] Collective benefits related to salaries, professional status, [and] policy

influence" (Pross, 1975b, p. 8).

Protective services provide assistance to members who experience legal

difficulties related to their professional activities (Pross, 1975b, p. 8). Two familiar

examples of such cases might be; a teacher claiming to have had his/her contract

terminated unjustly, and a doctor being sued for malpractice. The group provides

whatever funding is necessary to carry the case of such an individual through the

court system until the case is won, or until a reasonable expectation of achieving a

positive outcome is unlikely. Since one of the major goals of the group in these

cases is to ensure that no legal precedents are set which might be damaging to the

group or its membership in the future, groups occasionally find themselves

championing individuals they would prefer to have nothing to do with. The Alberta

Teachers' Association's partial and short-lived defense of James Keegstra is a

particular case in point (Hodgson, 1984, p. 17). Some organizations also offer

group insurance, covering areas of professional conduct, to their membership.

Medical malpractice insurance is an obvious example of this.

Interest groups, particularly those representing occupational groups, usually

offer professional development opportunities for their members (Pross, 1975b, p.

8; Sroufe, 1981, p. 158). The group may, for example, produce a journal which

publishes information valuable or vital to members (Presthus, 1973, p. 119), or

provide professional expertise for training seminars. Professional groups may also

carry out research which provides revenue for the organization, and information

valuable to their members (p. 116).
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Groups may also offer services which bear no relationship to the primary

mission of the organization, or the particular characteristics of its members (Sroufe,

1981, p. 158). These services may include such diverse offerings as travel plans

(Presthus, 1973, p. 119), and special financial services (i.e., loans and mortgages),

such as those offered by the Saskatchewan Teachers' Credit Union.

Groups also provide social and psychological benefits which Stanbury (1978)

described as "solidarity incentives" (p. 179). Presthus (1973) describes, "the

interest groups' essential social role which is to bring together like-minded

individuals who share some common interest" (p. 141). The sociological roots of

this concept of group function date back to Durkheim who insisted that the primary

function of any group is to create and nourish a sense of collective consciousness

among mass individuals, "to drag them into the general torrent of social life" (as

cited in Presthus, p. 141). Indeed, interest groups usually create such a group

consciousness by providing opportunities for like-minded individuals to make

contact and to share common problems and common solutions at group meetings

and group planned conventions. In this sense interest groups are agents of social

solidarity rather than social conflict As Selznick (1957) pointed out, while an

organization, such as a pressure group, may start out as a tool,

it derives added meaning from the psychological and social functions it

performs. In doing so it becomes valued for itself. To be sure, the personal
and group bonds that make for institutionalization are not wholly separable.
As the individual works out his special problems ... he helps to tie the

organization into the community's institutional network. (p. 20)

The psychological and social roles of interest groups serve a number of related

functions in contemporary society; these include, reducing feelings of alienation,
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providing opportunities for personal gratification, and increasing perceived political

efficacy.

Zisk (1969) states that, "the plight of modem man, lonely and helpless in an

impersonal and fragmented society, has been dramatized and deplored by a

generation of poets, philosophers, and political theorists" (p. 295). Mishler (1981)

points out that many Canadian citizens, "manifest relatively strong feelings of

cynicism, intolerance, alienation, and political incompetence" (p. 140). One rather

obvious way individuals attempt to overcome these feelings of alienation is by

developing mediating structures which come between their private lives and the

megastructures of government (Berger & Neuhaus, 1981). Interest groups, within

which individuals can feel a sense of purpose and belonging, are clearly such

mediating structures. As Presthus (1973) argues, "one of the most rewarding

personal skills in any bureaucratic arena is the capacity to identify oneself intensely

with the collective goals of the organization" (p. 120). Whether or not people who

are searching for a place to belong choose to join an overtly political organization,

they will probably find themselves involved in a group interested in promoting one

cause or another.

Presthus (1973) reports that many group members are motivated by, "rewards

such as prestige [and] serving the public interest" (p. 119). In addition, interest

groups offer leadership opportunities to members wishing to accept them (Sroufe,

1981, p. 158). These may include positions on the organization's paid permanent

staff as well as executive positions (Pross, 1975b, p. 8). In addition, organizational

journals offer members opportunities to gain prestige by publishing articles, or by

serving on an editorial board; conferences offer opportunities to present papers, and
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participate on panels; and in-service offerings permit some members to publicly

demonstrate their expertise.

Life in mass society can produce feelings of political incompetence. This may

particularly be the case in Canada, a geographically vast nation, which has a

relatively closed political system. As Pross (1975b) states, "the policy process

appears to operate principally through two rather closed structures, the party system

and the bureaucracy, both of which achieve an apex in the cabinet" (p. 18). It is

rather easy to imagine how Canadian citizens may feel completely powerless when

confronted with a system in which the decisions which affect their lives are made

by politicians and bureaucrats located in some distant capital. The more politically

astute may even be aware of the relative impotence of their local representative.

The mediating structures provided by group membership and group action can

reduce these feelings of political inefficacy.

Mishler (1979) points out that, "increased participation both whets the political

appetite and educates the palate" (p. 110). Opportunities to whet the appetite appear

to be becoming more prevalent in contemporary society; for example, the

movement towards industrial democracy which includes increased employee

participation in the workplace in the form ofjob enrichment, job enhancement,

autonomous work groups (Hampton, Summer, & Webber, 1982; Pateman, 1970),

would appear to be increasing the political interest and perceived political efficacy of

many. In addition, it may be argued that the media are making citizens more aware

of the success of pressure groups in all areas of political life (paltiel, 1982, p. 205).

Influences such as these encourage individuals to join together to pursue their own

issues. Once this process has begun, a cycle of growth appears to be set in motion.
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Increases in perceived political efficacy increase motivation and perceived

opportunity, and therefore also increase the likelihood of increased participation

(Mishler, 1979, p. 75).

It appears that, in general, once citizens have become involved in some aspect

of politics, such involvement continues long after the original motivation to become

involved has passed (Mishler, 1979, p. 69), and spreads to other political arenas.

Participation would appear to be a cumulative and progressive syndrome. Limited

involvement seems to lead naturally to continued and wider involvement.

A Txpolo� of Interest Groups

As Paltiel (1982) points out, the development of typologies of interest groups

has been problematic, particularly because most typologies appear to err in not

differentiating between powerful elites and relatively small special interest groups.

The conventional divisions are deceptive in that they imply a non-existent
symmetry and pluralism which glosses over differences in size, resources and
influence and camouflages the distinctions between the relatively poor public
interest groups and the multitude of well-financed and staffed groups speaking
for the myriad business interests. (p. 204)

In failing to describe these differences, these typologies tell us little about the

emergence and survival of particular groups, or about the methods of influence they

will employ. Pross (1986) argues that scholars, "have tended to focus on the

objectives or interests of groups rather than on their behavior and on the nature of

their relationship with the state" (p. 127). For these reasons, detailed consideration

of many of the typologies which have been espoused is of limited value to the

present discussion.2

2 Van Loon & Whittington (1981) and Pross (1986) each provide a summary
and critique of the more common interest group typologies.
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Perhaps the most useful of typologies of Canadian interest groups is that

developed by Pross (1986), which uses organizational objectives and characteristics

to arrange groups along an institutional continuum, as graphically illustrated in

Figure 2.2.
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Figure 2.2. Pross' conceptualization of the interest group continuum. From GrQup Politics and
Public Policy (p. 120) by A. P. Pross, 1986, Toronto: Oxford University Press.

Copyright 1986 by Oxford University Press, Canada.

Pross' typology is predicated upon two assumptions; (a) that modem policy

systems are so constructed that some degree of organization is a prerequisite to

participation in them, and (b) that as the degree of organizational development

increases, so will the scope of the group's objectives. As he states:

Without organization a strong strategic position is of limited value to an

interest, but strong organization considerably enhances a weak strategic
position. Organization is the key to the exploitation of power in the modern

community. (p. 114)
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position by publicly criticizing elected officials or civil servants, as such an action

might incur sanctions. "Better to return to bargain another day than to damage the

organization's 'credibility' in the eyes of those whose decisions may in future make

or break the group and its clients" (Pross, 1986, p. 116). Institutional groups are

also generally politically astute enough to realize that public attention can sometimes

create issue-oriented groups which are opposed to their objectives.

At the opposite end of the continuum are the Issue-oriented groups. Logically,

the characteristics of these groups are the reverse of those described earlier. Issue

oriented groups are characterized by:

1. Limited organizational continuity and cohesion; most are very badly
organized.

2. Knowledge of government is minimal and often narve.
3. Membership is extremely fluid.
4. Encounter considerable difficulty in formulating and adhering to short

term objectives.
5. Have a low regard for the organizational mechanisms they have

developed for carrying out their goals; consider the necessity of
organization as a barely tolerable evil, (p. 117)

Issue-oriented groups are dominated by their concern with specific issues or

problems. They spring up whenever a group of individuals discovers a strong

common emotional bond in relation to some particular social issue. Because their

interest is emotional rather than intellectual or professional, the membership and its

leaders tend to be amateur lobbyists with little experience in the policy process.

Issue-oriented groups generally have little standing in the policy community,

limited or no access to decision-makers and a limited knowledge of the political

process. While it might appear that such groups would be short-lived and largely

ineffective, this is not always the case. Some such groups, bolstered by a strong
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ideology, manage to maintain their existence for years with virtually no resources.

Other Issue-oriented groups broaden their base, form coalitions, develop selective

inducements to hold membership, and gradually become Institutionalized}

Although Issue-oriented groups generally have a weak power base, they serve

important functions in the political process. Because they are small and fluid, they

can evolve quickly and capture the attention of the public. Because they lack the

characteristics necessary to participation in the formal policy process, they appeal,

through the media, directly to public opinion in order to gain support and embarrass

decision-makers into addressing their issues. As Solomon (1983) states, "groups

of this sort characteristically pursue aggressive tactics, taking their message to

public forums" (p. 435). These methods can be so effective that,

on occasion institutional groups avail themselves of the services of issue
oriented organizations, allowing members to work with their more radical

counterparts in hopes of winning through publicity what conventional methods
have failed to achieve. (Pross, 1986, p. 118).

Between the extremes of Institutional and Issue-oriented groups, Pross

identifies two intermediary stages of interest group organizational development; the

Fledgeling group, and the Mature group. Fledgeling groups are those just

emerging from the Issue-oriented stage. They have developed a financial resource

base, often by broadening the scope of their concerns and attracting a larger

membership, sufficient to allow the organization to employ a small staff, often part-

3 Unseem & Zald (1987) point out that this process can also operate in reverse.

Institutionalized groups, which they refer to as "pressure groups," can fallout
of favour, lose influence, and return to the status of what they describe as,
"social movements."
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time. Staff members mayor may not have professional qualifications and are

generally paid less than professional salaries.

Mature groups employ professional staff at appropriate levels of pay. They

also provide clerical and research support which frees the professionals to work

full-time in the policy community, forming alliances and coalitions with other

groups and establishing the required contacts with government officials.

As might be expected, different types of groups have different types of

resources which they can bring to the policy arena. Clearly, the resources used by

the established Institutionalized group are not available to the small Issue-oriented

group. Different degrees of organizational development dictate different influence

tactics.

Interest Group Tactics

Decision-makers who develop policy on any issue without gathering

information about the direction and strength of their constituents' opinions, open

themselves to the possibility of public backlash; they are, therefore, always looking

for input from the community (Stanbury, 1978, pp. 174-175). It is incumbent

upon interest groups to select a method of communication which can most

effectively transmit information concerning their perspective on an issue, the

strength of their support and the possible consequences of ignoring their demands.

Sroufe (1981) argues that,

the objective of each interest group is to gain access to the decision makers it
seeks to influence. The strategies and tactics used by interest groups are

determined by their understanding of their best opponunities for gaining access

(p. 159).
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Gaining access may be far more complicated than it might appear on the surface.

Indeed, Sroufe suggests that the political "gameboard" might be more profitably

viewed as an unstable, three-dimensional electronic pinball machine (pp. 161-162);

a game in which nothing is simple to begin with, and where nothing, including the

rules, remains constant In addition, there are many possible points of access from

which the group must choose those which can be most effectively and efficiently

exploited.

Stanbury (1978) describes an analytical framework for the study of interest

group representation in Canada which provides a useful tool for understanding the

tactics used by such groups. While his framework is derived from descriptions of

attempts to influence decision-makers at the federal and provincial levels, it is

clearly applicable to the local level as well. The framework recognizes that interest

groups must make key tactical decisions in three areas: (a) timing of the influence

attempt, (b) target(s) of the influence attempt and, (c) the vehicle, or mode of

delivery of their representations (p. 182; see also Fulton & Stanbury, 1985. p. 274).

An interest group's selection of timing, target and vehicle constitute its tactics, as

described in the following paragraphs.

The policy formation process can be divided into three chronological stages

(illustrated in Figure 2.3). In the preparliamentazy phase a policy paper is

developed in response to a perceived need. The paper may be circulated internally

and among outside experts; the media may be used to gauge public reaction.

Following input, discussion and amendments, a detailed policy paper is submitted

to the executive. In the parliamentazy phase the policy paper is considered by the

executive and a draft policy is developed. The draft policy is submitted to the



decision-makers for adoption or amendment. The output from this stage will be a

law, by-law, or policy statement In the post-parliamentary stage, regulations are

written and the policy is implemented by the administrative bureaucracy.

Preparliamentary Stage
Policy paper is developed in response to a perceived need. The paper
may be circulated internally and among outside experts; the media may
be used to gauge public reaction.

,
Parliamentary Stage

Following input, discussion and amendments, a detailed policy paper is
submitted to the executive. In the parliamentary phase the policy paper
is considered by the executive and a draft policy is developed. The
draft policy is submitted to the decision makers for adoption or

amendment. The output from this stage will be a law, by-law, or policy
statement.

,
Postparliamentary Stage

Regulations are written and the policy is implemented by the
administrative bureaucracy.

The three chronological stages of the policy formation process - Adapted
from Stanbury (1978).

Because the parliamentary stage is the most visible, it is often assumed, by

Figure 2,3.

inexperienced interest groups as well as the public, that this is the appropriate time

to exert influence. In reality, interest groups which are aware of the policy in its

earliest stages are far more likely to be able to influence its development As

Stanbury (1978) argues, the first principle of effective lobbying, "is knowing very

44
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early what issues are under review that are potentially important to an interest

group" (p. 185). The second principle is the recognition that there are many stages

at which lobbying can be done; groups should plan to exert influence throughout

the policy process. Stanbury's third principle follows from the second: be

persistent, never give up. Even at the post-parliamentary stage, the bureaucrats

responsible for the implementation of a policy can be encouraged to ignore it, or at

least to restrain their enthusiasm for carrying it out.

In order to select a target, or targets, at whom to direct representations, groups

must first identify the actors, determine which are important, and determine if the

group has access to them. Stanbury (1978, pp. 186-187) divides the actors into

two groups; those who are inside the policy process and those who are outside of it.

Targets inside include the minister and bureaucrats of the department developing

the policy, other cabinet ministers, relevant bureaucrats in other departments,

government and opposition backbenchers, members and staff of relevant

parliamentary committees, and members of any relevant advisory committees or

councils. Targets outside the process include other interest groups (to be wooed or

neutralized), the media, the political party in power (executive and key fund

raisers), the political parties in opposition (executive and key fund-raisers), and

administrative/regulatory agencies outside the departmental structure.

As Pross (1975b, p. 18; see also Stanbury, 1978, p. 187) has pointed out, there

is substantial agreement that, in Canada, the most important targets are the cabinet

and those civil servants who act as advisors to it. Indeed, Presthus (1974) found

that 59 percent of Canadian interest group representations were directed at these

individuals (p. 255). Contrary to popular beliefs concerning representative
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democracy, backbenchers and politicians in opposition have very little influence on

policy development, except through their work on committees.

Outside the policy process, interest groups probably find the most accessible

targets are the media. Skilled lobbyists can often advance their positions by

exploiting the basic weaknesses in modern news gathering (Stanbury, 1978, p.

193). First, the Canadian media are represented by journalists who, for the most

part, are generalists. Second, journalists, newspaper editors and television and

radio news producers are under the constant pressure of deadlines. Because they

are always under pressure to be current and have little expertise in the areas they

cover, they are generally unable to maintain a critical awareness of what is really

important and what is not. Furthermore, because they operate in a virtual

knowledge vacuum, they are usually happy to accept a news-release from almost

any source. H these handouts are skillfully prepared, in fact doing most of the

reporter's job for him, they are often repeated verbatim in news stories.

Stanbury (1978), a prominent federal civil-servant of long standing and

extensive experience, lists the following as the most important modes of

communication, or vehicles, used by interest groups: (a) informal discussions with

cabinet members, key civil servants or outside advisors, either face to face or on the

telephone; (b) personal letters to these same individuals; (c) formal briefs presented

to the relevant minister or committee; (d) mass campaigns (petitions, parades,

rallies, marches, public relations advertising, and the creation of media events); and

(e) indirect approaches (news media manipulation, use of campaign contributions)

(pp.193-194). The mode of communication selected depends upon the the target

of the lobbyist's efforts, the timing of the input into the policy process, and the
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routes of access available to the group. As LeMoine (1984) points out, "because

the system is never stagnant it becomes imperative for interest groups to be able to

shift their points of access as conditions demand. Thus, strategies and tactics must

be flexible enough to accommodate change" (p. 22).

Because Pross' interest group typology is based on the degree of

organizational development of the group, which in turn is related to the extent of the

group's power base and the resources at its disposal, it offers a conceptual

framework which assists in understanding the relationship between the type of

interest group and the influence tactics which are likely to be employed. Pross

(1986) argues that the levels of communication employed by groups can be divided

into two broad continua, media oriented communications and access oriented

communications. As Figure 2.4 illustrates, use of these communication levels can

be related to the categories on the interest group continuum. It is important to note,

and Pross is careful to point out, that the predictive capabilities of his continua are

not infallible (pp. 124-125). Institutional groups sometimes employ the tactics

usually associated with less organized groups; the reverse may also occur. The

patterns he describes are to be interpreted as descriptive of central tendencies or

mean behaviors and not as absolutes (p. 124):

Institutionalized groups have to be concerned with long-term survival;

therefore, they employ only those tactics which will not jeopardize their favoured

position. They use the media to establish and maintain a positive public image, and

have the resources to prepare public relations advertising and frequent press

releases stating their position on the issues of the day. They are rarely, at least in
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public, critical of or hostile to, decision-makers (Pross, 1986, p. 123). Above all,

these groups rely on regular formal and informal contact with decision-makers.

MEDIA-ORIENTED ACCESS-ORIENTED
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Figure 2.4. Pross' conceptualization of levels of interest group communication with government.
From Group Politics and PUblic Policy (p. 121) by A. P. Pross, 1986, Toronto: Oxford

University Press. Copyright 1986 by Oxford University Press, Canada.

Institutionalized groups may contribute to the election of decision-makers

through active campaigning or by delivering a block of votes. They also help ,
decision-makers carry out their legislative duties by participating in hearings or

providing information. They provide expertise; members are frequently appointed

to government advisory boards and commissions. Moreover, it is not uncommon

for professionals to move from government service to senior positions in such

groups and vice versa (Pross, 1986, p. 124). Indeed, Institutionalized groups often

employ retired bureaucrats or politicians, and thus buy their way into the informal

social structure of the decision-making body (Sroufe, 1981, p 160). Canadian

Institutional interest groups are a part of the policy structure; their tactics of

_'rM•
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influence are those of quiet diplomacy, discussion, negotiation, and persuasion.

They provide support to the decision-makers and, in return, expect their concerns to

be given serious consideration in policy development

Issue-oriented groups do not enjoy access to, or regular contact with, decision-

makers. Although this eliminates opportunities to use friendly persuasion as an

influencing tactic, it also provides a kind of freedom of action not available to

Institutionalized groups. Because Issue-oriented groups have, "no commitment to

their own long-term survival; they are not bound by the considerations that often

render Institutional groups powerless" (Pross, 1986, p. 117). These groups have

nothing to lose by publicly confronting and embarrassing politicians and

bureaucrats, holding demonstrations, rallies and marches, and creating media

events.

As Stanbury (1978) points out, to a group without substantial resources and

access to decision-makers,

power grows out of the ability to mobilize vocal political support in such a way
that the cost to the effective coalition of decision makers of resisting the
pressures of the interest group are greater than those of acceding to its
demands. (p. 177)

The Issue-oriented group must accomplish two objectives; first, they must get

the attention of the public and of decision-makers. Second, they must create a

situation in which the decision-makers have more to lose by not listening to their

demands than they lose by at least considering them. In contemporary Canada,

getting attention means promoting your cause through the media. Because Issue

oriented groups do not have the resources to produce promotional or public

relations advertisements, access to the media is limited to news and public affairs
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programming. It is axiomatic that to get on the news one must do something

newsworthy, and this is what Issue-oriented groups are forced to do. They create

what Pross (1986) refers to as "publicity focused protests" (p. 121), which may

even include violent and/or illegal activities. Examples of this form of media event

abound in Canada - native people blockade logging roads to focus attention on their

land claims, environmentalists join hunters on the ice-flows to protest the

harvesting of seal pups, parents refuse to allow their children to attend school until a

particular teacher is removed from the staff. Paltiel (1982) suggests that much of

the sense of conflict and pressure felt by political leaders is attributable to the

growth in numbers of citizen groups, and is, "enhanced by the confrontational

public tactics used by the leaders of these groups to attract media attention and

maintain the loyalties of their scattered and variegated membership" (p. 205).

Because they have few other options, Issue-oriented groups are those most

likely to use confrontational tactics. As Pross (1986) points out, "an appeal to

public opinion is the best way, sometimes the only way, to challenge a specific

decision or to object to an undesirable policy and to embarrass governments into

taking action. Campaigns of this sort command daily media attention" (p. 118).

Fledgeling and Mature groups represent intermediate points on both levels of

communication. Fledgeling groups have developed to the stage where they see the

advantages of cooperation rather than confrontation, in the sense of being perceived

to be responsible members of the policy community. While they have not achieved

this position, they become more reluctant to engage in activities which might

jeopardize the possibility of doing so. They are less likely, therefore, to engage in

tactics which would cause decision-makers to question their sincerity or legitimacy.
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The staff of the Fledgeling group, who are generally more knowledgeable

concerning the workings of government than are the membership, begin to cultivate

contacts among politicians and civil servants. These groups have developed to the

stage where they possess the human and financial resources necessary to begin the

process of becoming useful to government by supplying technical information and

preparing and presenting briefs to government departments and agencies.

While Fledgeling groups may engage in confrontation, this generally occurs in

the content of their message rather than their method of communication. The

message may be negative and provocative, but it will probably be delivered in a

formal brief and submitted to the media in the form of a press release. While these

groups usually appreciate the importance of legal advice and assistance, they often

do not have the fmancial resources necessary to engage this kind of professional

service on a regular basis. When possible, legal advice is obtained informally from

lawyers in the membership.

Mature groups have a broader power base, more substantial financial

resources, and a knowledgeable professional staff. These groups have access to

decision-makers and are reluctant to jeopardize this essential working relationship

by engaging in public confrontation. Like Institutional groups, they tend to rely

upon quiet diplomacy, discussion, negotiation, and persuasion. The Mature

group's professional staff regularly prepares presentations for government bodies,

and press releases and public relations materials for the media. These groups

usually understand the importance of, can afford, and have ready access to, legal

advice and assistance. This is important if a group is to consider litigation as a

method of influence. As Surgalla (1984) suggests,
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a litigation strategy would likely require for its success a special kind of group,
with access to attorneys particularly competent in its area of endeavor. This
would be accomplished by creating a legal department or retaining a law firm
on a regular basis. (p. 57)

.

Whether viewed as a positive influence on society, or as a regrettable social

evil, interest groups are a vital part of the Canadian political mosaic. Indeed, the

very existence of the Canadian Charter of Rights and Freedoms, arguably the most

important piece of Canadian legislation since Confederation, was possible largely

because the government of the day was able to enlist the support of major interest

groups (Russell, 1982, p. 22). Such co-optation is not without its price. As

Russell points out, Section 15 of the Charter, which defines equality rights, "was

developed primarily on public relations grounds as a means of co-opting highly

visible and vocal interest groups into supporting the Trudeau government's

unilateral constitutional restructuring" (p. 26; see also, MacKay, 1986a, p. 298;

Pellerin, 1988, pp. 12-13). Consideration of Canadian policy-making at any level,

which does not take into account the contributions of these groups, is destined to be

simplistic and wholly inadequate.

Roles of the Canadian Courts

In his discussion of the importance of the judicial system in Canadian society,

Gall (1983) stated:

If one were to list the three most important institutions in society, that list
would contain, broadly speaking, our legislative bodies, our bureaucracies and
our courts. But if one were to ask upon which of these institutions we must

rely in the event of disputes between legislative bodies, between a citizen and
the bureaucracy, and between citizen and citizen, the answer would, of course,

be our courts. . .. our system of courts must be regarded as no less than an

essential structural component of society itself. (p. 114)
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In general terms, the essential role of the courts is to find, through fair and

impartial proceedings, a fair and just resolution to problems and conflicts brought

before them.

That process is an exercise in the search for truth. Upon the discovery of the
truth, through an application of our rules of procedure and rules of evidence,
the courts then exercise a decision-making jurisdiction. (Gall, 1983, p. 109)

Implicit in this process is the assumption that the search for truth can best be

conducted in an adversarial context In such a context, the roles of the courts can be

seen as a combination of one or more of the following; adjudication, arbitration,

and mediation. The necessity of having a set of institutions to perform these roles

is, in itself, based upon a further assumption. Specifically, it is assumed that the

greatest good of society is served if relationships between all its members,

individual and corporate, are subject to a set of guidelines concerning acceptable and

unacceptable behavior, formal procedures and rules of evidence for determining

truth, and a set of sanctions which can be applied when the truth discovered

indicates that unfair or unacceptable behavior has taken place. These ideas are

encompassed by the concept of the rule of law.4

The Canadian concept of the rule of law is a part of the constitutional heritage

of the country passed on from Great Britain at the time of Confederation. Jones

(1958) describes three elements of the rule of law as follows:

1. in a decent society it is unthinkable that government, or any officer of

government, possesses arbitrary power over the person or the interests of
the individual;

4 The brief description of the rule of law which follows may leave the
impression that this concept is simple and noncontroversial; this is far from the
truth. See Loughlin (1988).
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2. all members of society, private persons and government officials alike,
must be equally responsible before the law; and

3. effective judicial remedies are more important than abstract constitutional
declarations in securing the rights of the individual against encroachment
by the state. (p. 149)

According to this tradition, all elements of society, including members of

governments, and civilian and military law-enforcement officers are subject to the

same rights, restrictions and sanctions as defined by law; that is, all must act strictly

within legally established practices and processes or suffer the legally defined

consequences of failure to do so. "No one is exempt from the law, and no one can

effect the rights of any individual except through the legal process" (VanLoon and

Whittington, 1981, p. 159).

A fundamental purpose of the rule of law is to protect all citizens, "from the

arbitrary interference of government, or government officials, in our everyday lives.

. .. The relationship of the individual to the political system becomes, to some

extent, fixed and impartial" (Van Loon and Whittington, 1981, p. 159). The rule of

law ensures that anyone acting in an official capacity, which in the educational

context would include everyone from legislators to teachers, cannot act

capriciously, arbitrarily or illegally, and further ensures that all duties and

obligations imposed upon such an individual by law will be fulfilled. Thus, a

principal may not beat a student, a school board may not arbitrarily fire a teacher,

and a teacher must provide a high standard of care for his or her pupils.

The theoretical perfection of the rule of law is marred by the fact that, "law is

made by people and applied and interpreted by them - and people are not always

impersonal, predictable, and rational" (Van Loon and Whittington, 1981, pp. 159-

160). In addition, as Nicholls (1981) points out, "laws, and bureaucratic rules, are
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made and exercised by men whose knowledge, values and motivations are not

necessarily attuned to the needs of society as a whole" (p. 23).

Clearly, the rule of law, as it exists in the real world of people, does not

eliminate all conflicts and claims of discrimination, either in the formulation of law

or its practical application. When all attempts at conflict mediation and/or

reconciliation break down, a nonpartisan arbitrator is needed to resolve the problem

in question. The courts, presided over by independent, knowledgeable,

disinterested and experienced jurists, following traditional rules of procedure,

perform this role. In a more practical context these processes involve the

interpretation and implementation of the relatively static statute law and/or the

continually evolving common law. If both types of law apply to a particular

dispute, statute law takes precedence over common law.

Nicholls (1981) defines statute law as follows: ''The body of law established

directly by Acts of the Legislature, or by regulations, 'rules and orders' , and by

laws issued in accordance with such Acts" (p. 6). Statute law, including that which

directly applies to education, is voluminous and is continually being amended and

updated. However, even carefully worded statutes are sometimes unclear; other

statutes are ambiguous or vague. For example, section 23(a) of the Charter (1982)

states that parents have a right to have their children receive minority language

instruction, provided that, "the number of children is sufficient to warrant the

provision" (p. 67). The Charter does not defme how many students constitute a

sufficient number. As well, statutes cannot anticipate every eventuality. When

disputes occur concerning the meaning of a statute, or how a statute applies to a

particular set of facts, it is the courts which must provide an interpretation.
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In interpreting statute law, the courts follow a long established set of rules or

principles. Chief among these is that the words of the statute are to be interpreted

as carrying their conventional meanings, unless the context and/or the purpose of

the statute should suggest or dictate an alternative interpretation. Particular statutes

may define ambiguous terms in a separate section (usually Section 2); the

Saskatchewan Education Act (1978), for example, provides a definition for

"private school". Ifno explicit definition is provided, the judge will refer either to a

recognized legal dictionary, or to the Oxford Dictiomuy of Standard English. In

addition, the principle of eiusdem generis states that the meaning of a general word

(e.g. education) should be confined to the meaning of a more particular word or

words (e.g. elementary education) which proceed it.

Until relatively recently, judges generally interpreted statute law in a rather

strict, literal fashion. The literal rule dictated that statutes were to be followed as

stated, regardless of the possible absurdity of doing so. The more contemporary

approach is to attempt to deduce what legislators might have intended, if they had

been aware of the changing needs of the times, or of a particular set of

circumstances, which were obviously not anticipated when the legislation was

drafted.

In addition, two restrictive rules are also applied. First, statute law is not

retroactive in nature. Therefore, statutes cannot, as a rule, right past wrongs; they

can only attempt to ensure that such wrongs are not repeated in the future. Second,

statutes cannot violate the principles of natural justice (natural justice will be

discussed in the following section), unless it is clear that the legislature intended to

violate these principles. For example, Section 33(1) (which will be discussed in
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more detail later in this review) of the Canadian Charter (the so called opting-out or

notwithstanding clause) allows a legislature to enact a statute which violates the

rights guaranteed in some sections of the Charter.

By providing a forum for the interpretation of statute law, the courts provide an

invaluable function in closing any gaps or holes not adequately covered by the

written legislation. Solutions to disputes created by these gaps, but arrived at

outside the courts, do not provide legal precedents which can be used as persuasive

arguments in future disputes, and cannot be enforced by the rule of law.

The enactment of the Canadian Charter of Rights and Freedoms has already

had a profound influence on the interpretation of existing subordinate statutes.

Education is not exempted from this phenomenon. While the Canadian Supreme

Court has always had a basic role to play in the arbitration of disputes between

levels of government, the Charter grants the courts the power to intercede in

disputes between individual citizens and government Previous legislation dealing

with individual rights and freedoms, such as the Canadian Bill of Rights and the

various human rights codes, were not intrenched in a constitutional document.

However, because Section 52(1) of the Constitution Act establishes constitutional

supremacy, this statute supersedes all other federal and provincial legislation.

Common law, or case law, complements statutory provisions. MacKay

(1984) defines common law as follows:

The system of law that originated in the United Kingdom and that is the basis
for the legal systems of the Commonwealth countries and the United States.
Common law uses precedent for establishing legal rules and principles. It is
continually developed through court decisions. (p. 392)
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The common law is, therefore, a generic term which covers those principles of law

not made up of formally legislated acts; rather, the common law incorporates the

principles of natural justice and the collected precedents derived from cases through

traditional usage and custom.

The principles of natural justice are derived from the larger concept of natural

law. Natural law consists of those,

moral principles which depend on the essential nature of the universe and
which can be discovered by natural reason, and that ordinary human law

[positive law] is only truly law in so far as it conforms to these principles.
(Salmond on Jurisprudence, as cited in Gall, 1983, p. 11)

Natural law represents the fundamental moral values which define right action.

Early philosophers such as St. Thomas Aquinas believed this concept was based

on God-given, objective moral values implicit in Christian theology, while later

philosophers such as Hobbes, Locke, Spinoza, Montesquieu and Rousseau

emphasized reason as the source of natural law (Gall, 1983, p. 10). Naturallaw,

is in effect a set of goals developed through man's power of reason from basic
social and religious beliefs. Its history can be traced through ancient Greek and
Roman legal concepts and the tenets of the Christian church. It represents
what the law would be if equality for all men, and justice between them, were

the prime considerations of society. (Nicholls, 1981, p. 26)

Natural justice represents natural law as it is incorporated in custom or usage.

As Bargen (1961) states, "in the broad sense natural law signifies natural justice"

(p. 4). There are two fundamental rules of natural justice, audi alteram partum and

nemo judex in sua causa. The audi alteram partum rule dictates that,

both parties to a dispute must be heard. It requires that there must be a fair

hearing, that each party must receive notice of the hearing, and that each party
must be allowed to obtain legal representation. Moreover, during the course of
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the hearing each party must be allowed to rebut the evidence adduced, and to

cross-examine witnesses. (Gall, 1983, pp. 287-288)

The nemo judex in sua causa rule, "requires the exclusion of all forms of bias

from tribunal proceedings. If bias is proven the invocation of this rule of natural

justice renders a tribunal's decision null and void" (p. 288).

More succinctly, MacKay (1984) defines natural justice as, "the procedures

imposed by law on any body that adjudicates the rights of citizens. At common

law the principles of natural justice embody the twin rights to a fair hearing and an

unbiased decision-maker" (p. 394). Section 7 of the Canadian Charter of Rights

and Freedoms (1982) states that, "everyone has the right to life, liberty and security

of the person and the right not to be deprived thereof except in accordance with the

principles of fundamental justice" (p. 63). The principles of fundamental justice

may be assumed to be synonymous with those of natural justice: "It is reasonable.

to predict that the courts, in interpreting the phrase 'principles of fundamental

justice', will look to previous court decisions which have given meaning to the

concepts of 'fairness' and 'natural justice' in administrative law" (Gall, 1983, p.

290). The Canadian concept of natural or fundamental justice would appear to

embody principles similar to the concept of due process in American law.

While the courts cannot hear a case based solely upon an alleged violation of

the principles of fundamental justice, neither can they judge a case strictly on the

basis of positive law (statute or case law precedent). A confession obtained from

an individual who had not had an opportunity to consult with legal counsel, for

example, could not be used at trial because the obtaining of the confession violated

a principle of fundamental justice, namely the right to counsel, or in more general
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terms, the right to know and understand the nature of the charges. In the

educational context, the principles of fundamental justice would apply to any

proceeding intended to determine disciplinary measures to be taken against a board

member, administrator, teacher, or student The Calgary Catholic Trustees' attempt

to dismiss their Superintendent, John McCarthy, for example, violated the

principles of fundamental justice because Mr. McCarthy was not informed of the

grounds for his dismissal and was not given an adequate opportunity to respond to

the complaints against him (Balderson and Fris, 1981, p. 10).

Precedent refers to the general principle that, "requires a judge, in resolving a

particular case, to follow the decision in a previous case, where the fact situations in

the two cases are similar" (Gall, 1983, p. 219). The doctrine of stare decisis

(literally, "to stand by decided matters") is somewhat more specific; it refers to the

principle which,

requires that a judge of a particular court must follow the previous decision of
the highest court within that provincial jurisdiction, although he may be
persuaded to differing extents by co-ordinate and higher courts outside of this
provincial jurisdiction. (pp.219-220)

On the surface, the concepts of legal precedent and stare decisis appear to be

fairly straightforward. Judicial decisions in common law are grounded in the past

judgements of courts of co-ordinate or higher jurisdiction. There are a number of

advantages to such a system.

Essentially, the purposes and advantages of the doctrines of precedent and
stare decisis are to provide in the law for:
1. certainty and predictability;
2. continuity and stability;
3. consistency; and
4. the possibility of growth: as new factual circumstances occur, this gives
rise to new statements of principle.
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It has also been suggested that a further advantage of these doctrines is that

they contribute to the development of a case law that contains an abundance of
detail as well as a practical character. (Gall, 1983, pp. 233-234)

However, the application of these doctrines is not as simple as it may first

appear. The difficulty in application is based on what may be described as a

philosophical difference of opinion among judges. Some judges believe that the

courts should perform a quasi-legislative function; that is, that they should interpret

the judicial decisions of the past in light of the changing needs of society rather than

slavishly following precedents which may no longer be relevant Such judges are

sometimes referred to as judicial activists. On the other hand, some judges believe

that their role is simply to interpret the law as it stands, that they are bound by

precedents, and that, if the law is no longer relevant, it is up to the legislators to

change it. This perspective has been referred to as the strict constructionist view.

Clearly, the philosophical position of a particular judge will have a profound effect

upon how he or she uses precedent.

This philosophical difference is further complicated by a number of other

factors. First, a legal precedent may be considered binding, if it was set in a court

directly above the court considering a decision (stare decisis); however, the same

precedent may be considered only strongly persuasive if it was set in a higher court

of another jurisdiction, persuasive if set in a court of co-ordinate jurisdiction in

another province, or only mildly persuasive if set in a higher court of another

country with a similar common law tradition. Other combinations are possible.

Second, a judge may, "avoid the theoretical constraints imposed upon him by

the doctrine of precedent by utilizing a process called 'distinguishing'" (Gall, 1983,

p.219). Using this process a judge may determine that the case at trial is materially
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different than the precedent case. Precedents are established in the part of the

court's decision referred to as the ratio decidendi (reason for decision), the basic

principle of the decision as stated in the court's record by the presiding judge or

judges. Any other statements by the judge or judges are referred to as obiter dicta

(statements by the way). Obiter dicta are not considered binding on future cases;

however, they may be used as guides in courts of lesser jurisdiction. Using this

distinction, a judge may determine that the judicial opinions expressed in the

precedent case are really only part of its obiter dicta, and not part of its ratio

decidendi, and are therefore not binding. Alternately, he may determine that the

precedent decision was inadvertently made without the consideration of an

important authority of which he is aware. Where a precedent decision was made

by various concurring, but different, reasons, he may pick and choose from among

these. Finally, he may simply decide that a precedent decision was made in error,

and ignore it (Gall, 1983, p. 236).

It should also be pointed out that the Province of Quebec follows a civil code

tradition inherited from France rather than the English common law tradition

followed in the other nine provinces. In Quebec's civil law tradition, the principles

of the civil code are superior to case law precedent. Quebec judges, therefore, need

not rely on previous interpretations. (Gall, 1983, pp. 23-24)

These complexities are particularly relevant to the contemporary Canadian

context for two reasons. First, Canadian courts, and particularly the Supreme

Court, appear to be becoming more activist. Supreme Court justices have, on at

least four occasions previous to the introduction of the Charter, stated that they no

longer believe that it would be inappropriate to overrule their own previous
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decisions (Gall, 1983, p. 228; see also Bale, 1978; 1980). As Chief Justice Laskin

stated in Harrison v. Carswell [1975]:

This Court, above all others in this country, cannot be simply mechanistic
about previous decisions, whatever be the respect it would pay to such
decisions. What we would be doing here, if we were to say that Regina v.

Peters [1971], 17 D.L.R.(3rd) 128n (Can.), because it was so recently
decided, has concluded the present case for us, would be to take merely one

side of a debatable issue and say that it concludes the debate without need to

hear the other side. (p. 683)

Other, lower courts, such as the Manitoba Court of Appeal, have also held that they

may overrule their own previous decisions (Gall, 1983, p. 232). Second, the

activist model has been legitimized by the enactment of the Canadian Charter of

Ri�hts and Freedoms.

The Charter clearly transfers power from Parliament and the legislatures to the
Constitution as the ultimate standard against which all legislation must be
measured. Indirectly, it is also a transfer of power from the legislative arm of
government to the judiciary, for it is the judges who have the responsibility of

interpreting the constitution. (Gall, 1983, p. 219)

In addition, as Russell (1982) points out, Section 33(1), the "notwithstanding"

clause of the Charter, may encourage the judiciary to adopt a more activist role:

In deciding cases where the legislative override is available but has not been
used, some judges may, with the burden of finality removed from their
shoulders, be less reluctant to overturn legislation enacted by elected legislators
or orders-in council or regulations endorsed by politicians responsible to the

legislature. (p. 19)

Clearly, it is not only possible to circumvent the doctrines of precedent and

stare decisis, it is sometimes difficult to avoid doing so. Indeed, it would appear

that, like it or not, the courts have been placed in a position in which they cannot

long resist adopting a more activist role. This development is of particular

importance to this study, as it is often the quasi-legislative function of the courts
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which comes into play when interest groups attempt to use the courts to influence

educational policy-making. Notwithstanding the caveats outlined above, the

doctrines of precedent and stare decisis are still of primary importance to the

operations of Canadian courts.

Legal cases, at least those which continue to be appealed, work their way up

the legal system. Legal precedents, as they are theoretically binding on courts of

lesser jurisdiction, work their way down from courts of higher jurisdiction to courts

of lower jurisdiction. An understanding of the hierarchical structure of the

Canadian Court system is, therefore, a prerequisite to understanding the function of

precedent.

Since this study concerns itself with the role of the courts in the making of,

enforcing of, and interpretation of educational policy, it is primarily concerned with

disputes which would be characterized as civil rather than criminal matters.

However, as will be evident below, the jurisdictions of the various courts are not

generally limited exclusively to disputes of either a civil or criminal nature. It is

not, therefore, possible to isolate a specific hierarchy of civil courts. Matters about

which this study is concerned could conceivably find their genesis in many of the

lower courts and, through appeal, later appear in other courts of greater jurisdiction.

Provincial courts are created by provincial statute; as a result, differences exist

between such courts in different parts of the country. However, the court structure

is, in many ways, similar in all provinces. Keeping in mind that differences do

exist, Figure 2.5 illustrates the general hierarchy of the Canadian Court system.
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Figure 2.5. The General Hierarchy of the Canadian Courts

The Supreme Court, the highest court in Canada, is a lawyers' court; rarely do

the actual parties to the action appear. Decisions of the Supreme Court are

theoretically binding on all provincial courts; indeed, a major function of the

Supreme Court is to hear appeals from the decisions ofprovincial appeal courts.

Generally the Supreme Court will agree to hear a civil case only if such a case

presents an important point of law which requires clarification.

The jurisdiction of the Federal Court of Canada is limited to matters which

pertain directly to the federal government. Claims against the Crown, for example,

are heard in the Federal Court. Because education is constitutionally a provincial
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prerogative, the Federal Court would rarely deal with cases which are directly

concerned with education.

The Superior or Supreme Court of a given province mayor may not be

divided into two divisions, an appellate division, often referred to as the province's

Court of Appeal, and a trial division, often referred to as the Court of Queen's

Bench or Supreme Court. Logically, the Appellate Division hears appeals from

lower provincial courts. These may include: (a) appeals from surrogate court over

a given monetary amount; (b) adoption appeals from a District or County Court; (c)

family matter appeals from the Supreme Court, Trial Division; (d) civil matter

appeals from District Court and Supreme Court, Trial Division; (e) appeals of

criminal matters; (0 applications for new trials; and (g) all questions or issues of

law.

The Trial Division has a wide jurisdiction which may include: (a) criminal

cases; (b) appeals of summary conviction offenses; (c) appeals from Juvenile

Court; (d) appeals of wardship from District Court; (e) all civil matters over a given

monetary amount; (0 divorces, judicial separations and guardianship; (g) appeals

from Family Court; and, (h) administrative cases dealing with applications to

review and set aside decisions of provincial boards, commissions, etc. If the

Superior, or Supreme, Court of a Province is not divided into different divisions,

the single court maintains jurisdiction in all of these areas.

The jurisdiction of County or District Courts may include; (a) indictable

offenses by election, (b) appeals of summary conviction offenses, (c) all civil

matters within a given monetary amount, (d) appeals from Small Claims Court, (e)

tWtn
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cases involving permanent wardship or adoption, and (0 appeals from the Family

Court.

The jurisdiction of Surrogate Court may include; (a) testamentary matters and

causes, (b) issuing and revoking grants of probate and administration, and, (c)

appointing, controlling or removing guardians. Judges for all the above courts are

federally appointed (Gall, 1983, p. 122).

Provincial courts, such as Juvenile Court, Family Court, Provincial Court

(Criminal Division), and Small Claims Court, are presided over by provincially

appointed judges. The jurisdictions of these courts are largely self-evident (Gall,

1983, p. 123).

In summary, the essential roles of the Canadian courts involve the

adjudication, arbitration, and mediation of disputes between legislative bodies,

between a citizen and the bureaucracy, and between citizen and citizen. In order to

perform these roles the courts must interpret both statute and common law.

The enactment of new legislation, particularly legislation of the scope of the

Canadian Charter of Rights and Freedoms. offers an open invitation for individuals

and groups to challenge any number of existing subordinate statutes. As Russell

(1982) states:

Whereas up to now the courts in assessing constitutionality have focused
almost exclusively on the division of powers between the two levels of

government, they will now be at least equally concerned with the constitutional

rights of citizens against both levels of government. (p. 14)

Judicial interpretation of the provisions of the Charter may fundamentally alter the

implications of many statutes, including those concerning education in Canada.
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The process of interpreting existing legislation and common law precedents is

by no means as simple as it might first appear. Canadian society evolves more

quickly than does statute law; precedent, if followed slavishly, would change not at

all. Judges have found themselves forced to accept a quasi-legislative role, one in

which they must not only interpret the literal meaning of statute law and case law

precedent, but also create new case law more in keeping with the needs of

contemporary society. This role has recently been reinforced and legitimized

through the enactment of the Canadian Charter of Rights and Freedoms. This

quasi-legislative role is of fundamental importance to many of the questions

addressed in this study, as the challenges presented by interest groups are often

answerable only by novel and more relevant interpretations of existing law.

Educational Policy

The concept of educational policy is no less complex than the previous two

phenomena. As Dirks (1987) points out,

social policy-making is not primarily an academic exercise based upon hard

empirical research; nor is it a process of reaching conclusions from esoteric

theorizing about the nature of man or what constitutes a just society, as

important as these activities may be. (p. 9)

Social policy-making also has practical and political dimensions which must be

taken into account In order to understand educational policy, it is first necessary to

discuss the parameters of public policy in Canada.

Doem and Aucoin (1971) state that, "the policy process is virtually equated

with 'politics,' that is, with the way in which the total political system responds and

acts to meet the demands and needs of Canadian Society" (p. 1). In the minds of

many, policy simply means any general statement by a person in high political
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office, such as a cabinet minister, concerning a preference or an intention to act in a

certain way on some matter of current political interest. VanLoon and Whittington

(1981) have defined policy as,

a course of action that the authorities of the political system have decided
should become an output In other words a policy is the intention to produce a

certain allocative output, and the process of policy making involves deciding
what that output should be. (p. 16)

The policy process is a decision-making activity. As such it involves

individuals acting in complex organizations. In addition, because policy-making

involves the power to make decisions, it includes a political dimension concerning

who, in the organization, has the power to make authoritative decisions. Finally,

Van Loon and Whittington's definition ofpolicy, "recognizes a distinction between

'policy' and 'output'" (p. 17). An output always reflects a policy decision; a policy

decision, however, does not necessarily produce an outcome in terms of real

change. A provincial department of education might, for example, announce a

policy concerning compulsory physical education for all students; if however, the

government does not pass legislation or regulations which provide funding to build

the gymnasiums needed to implement the policy, no outcome would result

The actual implementation of a policy, which creates the output, usually

requires some form of formal procedure of legitimation. Even Acts of Parliament

must receive Royal assent and be published before they become authoritative.

Informal policies are without authority; policy, therefore, has a formal connotation.

A distinction is frequently drawn between policy decisions and administrative

decisions. Policy decisions are seen to be inherently political, and are made by

politicians, whereas administrative decisions are seen to involve the application of

------------------------------------- --
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previously determined policy, and are made by administrators or bureaucrats. Van

Loon and Whittington (1981) do not view this as a legitimate distinction.

The decision to pass a major piece of legislation may be more important than
the decision of a customs official to inspect or not to inspect someone's
luggage, but each of these activities does involve making a governmental
decision. To say that one process is policy and the other is not is to introduce
an artificial distinction. (p. 17)

These authors believe that it is more useful to classify such decisions on the

basis of the source of the power or authority under which the decision is made.

This typology produces three varieties of policy decision; (a) legislative policy

decisions made by elected officials, which are concerned with the making of laws,

by-laws, or regulations,5 (b) executive policy decisions, made by administrators or

bureaucrats, which are concerned with the implementation of laws, by-laws, or

regulations and (c) adjudicative policy decisions, made by the courts, which are

concerned with interpretation of laws, by-laws, or regulations. (VanLoon and

Whittington, 1981, p. 18) While interest groups influence social policy at all three

levels, the recognition of the final type, the adjudicative interpretation of policy, is of

particular interest to this study.

Aucoin (1979) defines public policy in somewhat broader terms.

Our concept of public policy must also include the impacts which result either
from a government's action or from a lack of same. The logical justification
for this inclusion is that governing is essentially the continual choice between
preserving or altering the status quo (or particular conditions thereof) and
therefore governments must accept responsibility for the extent to which their
actions affect the status quo. (pp. 2-3)

5 In Canada, much of this function falls to the cabinets which are, in turn,
profoundly influenced by their experts in the bureaucracy and by interest

groups.
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Policy is viewed, in this conception, as a passive as well as an active process; lack

of stated policy is, by default, a statement of policy. If, for example, government

chooses not to regulate the affairs of a particular industry, it is in fact maintaining a

policy of noninterference.

Aucoin (1979) maintains that public policy has three principal dimensions; a

coercive dimension, that is, the force of government authority including the

imposition of sanctions; a distributive dimension, that is, the capacity of

government to allocate goods and services, rights and privileges, and positions of

authority; and a systemic dimension, that is, "the exercise of political authority

across the total range of public affairs, however much these affairs are themselves

characterized by discontinuity" (p. 3).

Coleman (1978) describes the following dimensions of policy: "generality or

abstractness, scope of reference, permanence, and values. . .. Generally policy

making concerns itself with substantive goals and objectives, and the procedures

and devices for achieving these and evaluating goal achievement" (p. 7). Policies

contain a general, abstract statement of mission intended to cover a range of related

existing or anticipated issues which require, or will require, authoritative decisions.

In this sense, policy development is decision-making in advance of the actual

presentation of a particular question. In addition, policies which are intended to be

more than symbolic statements also contain specific goals and objectives which

include pragmatic descriptions of how the objectives are to be achieved, resources

which will be allocated and the criteria by which the success or failure of the policy

will be measured. Educational policy shares these characteristics with other forms

of public policy.
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Section 93 of the Constitution Act establishes the exclusive authority of

provincial legislatures to make decisions concerning education. Provincial

education acts grant authority to school boards, administrators and teachers.

Boards, in turn, also delegate some of their authority to their administrators and

teachers. Because of the Constitutional provision, the Canadian federal government

has had no legitimized role in the development of educational policy. It is,

however, a gross oversimplification to assume that the federal government has not

maintained a continuous presence in Canadian education. Indeed, the apparent

simplicity implied by the delegation of exclusive rights over education to the

provinces is highly misleading.

There is, as well, a continuing mythology concerning the rational, as opposed

to political, nature of educational policy-making (Kirst & Somers, 1981, p. 237).

While we might like to believe that educational decisions are made in a rational and

nonpolitical manner, this is simply not the case in Canada. Scharf (as cited in

Kunkel, 1988) argues that it is becoming increasingly difficult to reach educational

policy decisions which please everyone (p.l). Coleman (1978) points out that

because of the interplay of competing interests, such decisions are usually made in

a climate of conflict, and sometimes hostility; are characterized by compromise

between differing points of view based on different values; and are usually a best

alternative rather than a technically best solution (pp. 12-13). Dirks (1987) would

appear to agree:

Policy-making in education, as in other social disciplines, is and must at root

be a political process which attempts to sort out conflicting or competing
values, giving precedence to some and subordinating others in the interests of
maintaining social stability while simultaneously striving for a reasonable just
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and tolerant society. At times this may imply a tolerable level of
discrimination against a minority view. On other occasions it may infer [sic]
that minority interests take precedence over traditional majority thought and

practice. (p. 9)

Coleman (1978) identified five stages in the educational policy development

process:

Initiation, in which a problem requiring a policy solution is identified;
defmition, in which relevant and irrelevant elements are identified; deliberation,
in which compromises and adjustments of opinion take place as data is
presented; enactment, in which proposal [sic] is stated in the form of a motion,
and approved by vote; and consequences, in which the effects are assessed. (p.
9)

The political nature of policy development is evident at each stage of this process.

Individuals or groups representing different interests can bring questions to the

attention of policy-makers, provide information to help define the issues, use

pressure to ensure their interests are addressed, suggest the policy content,

including implementation procedures and resource allocation, and influence the

interpretation of the policy's consequences.

The development of educational policy is a political process involving the

balancing of conflicting interests. Such policy attempts to operationalize what are

perceived to be societal values concerning education. As such, educational policies

generally express behavioral goals or objectives. Because there are few simple

noncontroversial societal values, it follows that very few goals, if any, can be

established, whether at the provincial, school-board, or school level, without

violating the beliefs or priorities of some segment of the population. As Byrne

(1978) states, a policy goal,

provides direction and intensity of purpose in policy planning and

implementation. While policy goals tend to be inspirational, they are also
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frequently controversial. The search for consensus through goal clarification
during the emergence of a policy is seldom achieved without controversy. (p.
37)

A policy is ... much more than the expression of a goal. It includes those
conditions which must be met if the goal is to be achieved. The heart of a

policy is in its conditions. They spell out the actions or states which must be
fulfilled during the implementation of the policy. (p. 37)

Clearly, educational policy is little different than social policy in any other

If an educational policy is to be more than symbolic, it must be more than an

informal statement of philosophy or intent. First, it must be formalized. A school

board, for example, cannot merely develop and espouse a policy; it must also

formally pass the policy through a motion at a duly constituted meeting of the

board. Second, if the policy is to result in real change, it must clarify the methods

through which the objectives are to be achieved and allocate the resources which

will be required for implementation. As Byrne (1978) states,

sector of Canadian society. Education does, however, represents one major area in

which Canada differs significantly from other western nations. Because of the

unique nature of Canadian society and the resulting constitutional arrangements

which were necessary to create this country, Canada has no federal department of

education; indeed the federal government has no formal voice in Canadian

education. This has placed the federal government in the unique position of having

to respond to questions of national interest, linguistic, religious and cultural

diversity, and regional economic disparity, without the constitutional authority to act

in the area of education. Solutions to these problems have challenged even the

Canadian capacity for compromise.
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The issue of federal involvement in Canadian education has been actively

researched and debated (Brown, 1981; Dibski, 1981; Hodgson, 1976; Lucas, 1970;

Manley-Casimir, n.d.; Orlikow, 1969; Toombs, 1966). The federal government

intervenes in education through its involvement in employment training, its

constitutional right to control second language instruction, and its responsibilities in

providing educational services to native peoples, children of members of the armed

services, military education, etc. In addition, the federal government feels that it has

a right to become involved in areas of provincial jurisdiction if, in Ottawa's

perception, such involvement is in the national interest The constitutional issue is

avoided simply by never using the word education to describe federal endeavors.

Hodgson (1976) identified three justifications for a federal presence in

education:

First, education in Canada is no longer tnily a local or even a provincial
concern: our national and international life have become so complex, and our

people so mobile, that education is a concern much like roads, airlines, and

pipelines, which cross provincial boundaries and thus become a federal
concern. Education "may be a provincial responsibility, but it is a federal
concern."

Second, individuals, provinces and regions are not equal in their ability to

provide schooling for young people.
Third, Ottawa is able to recognize the need for and to fund special projects

which may offer the provinces and territories some stimulating examples for
their later adoption. (p. 48)

In reference to Hodgson's first and third points, it should be noted that, "The

Canada Yearbook, 1974, indicates that there are [were] about sixty-six federal

departments and agencies associated with 'education and culture" during that fiscal

year (p. 50). Brown (1981) points out that these or similar federal departments and

agencies spent 17.4 million dollars on education in 1977-78 (p. 168).



76

Hodgson (1976) described how further millions of federal dollars are injected

into education through conditional grants to the provinces (p. 38). For example, the

federal government cost shares (on a 50/50 basis) the costs of providing vocational

rehabilitation training for disabled persons. Many other federal activities which on

the surface may appear to have little to do with education, may in fact have direct

effects. For example, funding for the Local Initiatives Program (LIP), intended to

be an employment creation project for youth and the employment disadvantaged,

was used by school boards in seven provinces to create 916 teacher-aide positions

in 1971 and 1972, at a cost of nearly two million federal dollars (p. 38).

In reference to Hodgson's second point, the federal government is concerned

with the equality of educational opportunities across the country, and because of

this concern makes unconditional grants to poorer provinces to ensure greater

equality. There is no question as to the need for equalization programs such as

these, as the educational burden of provinces varies greatly from province to

province. In 1984-85, for example, Newfoundland provided educational

opportunities for 248 school-aged children per one thousand population, while

British Columbia supported only 186 elementary and secondary students perone

thousand population (derived from Statistics Canada, 1983, p. 15, and Statistics

Canada, 1984, p. 14).

The ability of provinces to raise money to spend on education also varies

greatly. In 1981-82 Newfoundland spent 12.8 percent of its Gross Domestic

Product to support elementary and secondary education, while in the same year

Alberta spent only 5.1 percent of its Gross Domestic Product to provide

educational services for the children of its citizens (Statistics Canada, 1983, p. 26).
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Even given the very substantial financial effort made by Newfoundland, this

province was spending less in terms of dollars per pupil than the other provinces.

In 1980-81, Newfoundland spent approximately 2,100 dollars per pupil while

. British Columbia and Alberta spent approximately 2,700 and 2,600 dollars

respectively (derived from Statistics Canada, 1983, pp. 15, and 25).

In addition, Brown (1981) describes the interdependencies which exist

between jurisdictions. He states that, "mainly because of mobility, social

conditions such as poverty, crime, disease, levels of educational achievement and

tax in one community become more and more the concern of people in all

communities" (p. 12). Thus, it is apparent that the results of educational decisions

made in one province spill over into neighbouring jurisdictions. Manley-Casimir

(n.d.) identified four sets of what he described as, "neighborhood effects [which he

states] illustrate broad issues that generally correspond to economic, political,

cultural and social dimensions of Canadian society" (p. 5), and which he believes

support the argument for a stronger federal voice in education. The first of these is

"Equalization and Regional Disparities". Under this heading he discusses the

issues involved in providing equality of educational opportunity, as described

above.

His second set of issues is titled "Political Socialization and National

Citizenship". Under this heading Manley-Casimir is concerned with the role of the

public schools in transmitting Canada's history and political heritage. He argues

that the effectiveness of public schools in teaching these, "is materially a

'neighborhood effect' and of federal concern because it is one route to a set of

common values, the foundation of a national consciousness" (p. 7).

--
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core curriculum is necessary" (p. 8).

Manley-Casimir's final set of issues are "Research and Development"

concerns. He states that there is a need for "federal action in research, evaluation

The third set of issues are concerned with "Curriculum and National Identity".

Manley-Casimir maintains that what is most Canadian about Canadian education is

our emphasis on bilingualism which is the result of federal policy and is supported

by federal funds. He also states that "if a national consensus, a set of national

values, or a set of common basic skills is desirable ... then a common national

and development of education. This implies the need for a federal bureau or

ministry charged with the responsibility of overseeing those aspects of public

schooling 'of national concern'" (p. 8).

To this list of arguments supporting a stronger federal presence in education

the DECO External Examiners' Report on Education Policy in Canada (1976)

would add the following issues: (a) encouraging provinces to accept full

responsibility for the education of the disabled; (b) providing for the special

education needs of socially disadvantaged minority groups such as native people,

immigrants, and the poor; (c) nurturing the creative abilities of highly gifted and

talented children; and, (d) providing for equality of opportunity for women (p. 16).

Clearly, persuasive arguments exist for the increased involvement of the

federal government in educational policy in Canada. It is equally clear that,

constitutional prerogatives notwithstanding, the federal government, using the

concept of national interest, does, albeit somewhat illegitimately, involve itself in

educational policy in Canada, and that the federal government is, and must continue

to be, heavily involved in the financing of education at every level. However, to
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simply advocate an increased federal role or the establishment of a federal ministry

of education would be to completely ignore the cultural reality of Canada.

Canada was established on the basis of a social contract between its two

founding cultures (Lucas, 1971, p. 299). The very existence of Section 93 of the

B.N.A. Act is primafacie evidence of the existence of this cultural compact

Education is the only area of authority specifically assigned in its own section of the

constitutional document. If the vital cultural tool of education had not been given

into the hands of provincial governments, Quebec would not have voluntarily

joined confederation and there would be no Canada as we know it (Tremblay

Commission, 1956). As Lucas put it,

the allocation of education to the provinces represents, not an historical
decision which is open to interpretation and adaptation in the light of past
conditions and present circumstances, but a commitment to a principle
requiring deliberate and constant reinforcement. (pp.300-301)

Suggesting that Canada could solve its jurisdictional problems, simply by

changing these arrangements, represents a fundamental misunderstanding of

Quebec's interpretation of Canadian confederation. If the federal government

wishes to extend its influence in the educational policy arena, it will have to

continue to do as it has always done - fmd methods which are acceptable to Quebec

and apply these methods to all provinces, or find external agencies through which

the policies it wishes to nurture can be promoted.

The introduction of the Canadian Charter of Rights and Freedoms may have,

indirectly, created an avenue through which such agencies, in the form of interest

groups and the courts, can be used in this way. When, for example, the Supreme

Court of Canada rules on an educational issue, its decision will become precedent

-
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for similar issues throughout the nation. Because of the principle of stare decisis

and the fact that the Charter has constitutional supremacy, such decisions will have

a leveling effect across Canadian educational jurisdictions. The courts will gain,

and provinces and school boards will lose, decision-making authority. Nationwide

policy may, in fact if not in name, be established each time a judicial decision is

handed down. Should the federal government choose, for example, to provide

financial support for interest groups representing particular causes, and not others, it

could exercise a degree of control over the issues that enter this process.

It would appear that perceptions of educational policy-making in Canada suffer

from two concurrent mythologies. First, Canadians maintain a belief in the

nonpolitical nature of education. In fact, educational policy-making is a highly

political process involving the balancing of demands of different interests at the

national, provincial and local levels.

Second, because education falls exclusively within the authority of the

provinces, it is assumed that the process is uncomplicated by jurisdictional

wrangling. In fact, much of the authority is delegated to school boards,

administrators, and teachers. It is simplistic to assume that decision-makers at

these different levels share common values which result in common perceptions of

what constitutes adequate education. In addition, while the federal government has

no constitutional voice in education, it does, in reality, exert a major influence on

educational policy. Finally, judicial interpretation of the Canadian Charter of Rights

and Freedoms may add a new dimension to the federal presence in Canadian

education.
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Interest Groups and Educational Policy

Interest groups participate at all levels of Canadian policy-making, from school

closures (LeMoine, 1984) to constitutional reform (Bon, 1981, p. 3; Henley &

Pampallis, 1982, p. 75). Jennings & Zeigler (1970) describe educational interest

groups on opposite ends of Pross' continuum as follows:

First there are the non-issue specific groups .... these organizations provide
support for the ongoing system, but inject little conflict into the system. They
constitute a resource from which decision makers may draw in times of crisis.
Then there are the ideological and issue specific groups whose role is to inject
conflict into the system and to make conflict salient for decision makers. (p.
48; see also Sroufe, 1981, p. 165)

Such interest group activity is not surprising; education is obviously an area in

which citizens and interest groups would be expected to be active (Byrne, 1970, p.

25; 1978, p. 40). Indeed, such groups appear to have been essential to the

establishment of compulsory education in some areas of Canada (Henley &

Pampallis, 1982, p. 59).

There are a number of reasons why citizens view education as an area in which

they should become involved. Citizens entrust the educational system with the

care, and to some degree the future, of their most precious possessions, their

children. With very rare exceptions, all citizens have experience with the

educational system and feel somewhat knowledgeable concerning its workings

(Steele, Working & Biernacki, pp. 266-267). In Canada, provincial autonomy in

education and the tradition of granting a degree of local control over educational

policy through school boards has kept this particular area of public policy-making

fairly close to home. In addition, use of the highly visible property tax as a method

of raising educational revenues acts as a constant reminder of the citizen's direct
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responsibility for, and contribution to, the educational system; as Coombs &

Merritt (1977) have pointed out, "it is virtually axiomatic that high voter turnout

spells trouble for school board incumbents and the prospects for new revenues" (p.

171). Finally, as Paquette (1990) notes, the changing cultural make-up of Canadian

society is creating new pressures for change in the educationalsystem, as parent

groups form to promote minority linguistic, religious and cultural objectives,

"changing nothing in the structure and content of education is politically,

philosophically -- and perhaps even legally -- unacceptable in the face of

fundamental demographic transformations" (p. 243). Given these factors, it

would be surprising if there were not a fairly constant demand for public input into

educational decisions. As Gibson (1983) states, "there are few decisions or policy

initiatives [in education] which fail to arouse the interest or to provoke the

intervention of organized groups" (p. 1).

In a less complex society, such input could be provided directly. A citizen

could express his opinions concerning educational policy to the teacher, principal or

local school board member and expect that his or her influence would be felt. With

the possible exception of small, rural school divisions, this approach is no longer

feasible in Canada (Lucas & Lusthaus, 1981, p. 58). As Dirks (1987) points out:

"The centralization and bureaucratization of public education is perhaps the most

dominant [sic] feature of twentieth century public education. Today, policy

discussion and decision-making are far removed from the average parent" (p. 16).

Gibson (1983) suggests three specific reasons for the general lack of openness in

the Canadian educational policy-making process.
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First, educational decision and policy structures are hierarchical; as a result, it is

difficult for citizens to determine where and how decisions are made and, therefore,

where and how to exert influence. In addition, "the internal discipline within the

hierarchy also creates problems as few administrators or legislators can risk being

the spokesperson for a specific pressure group unless such a role has been

legitimized within the hierarchy" (Gibson, 1983. p. 16; see also, p. 21).

Second, decision and policy structures are in a continual state of flux,

particularly in times of fiscal restraint, when personnel changes are made,

departments are eliminated, committees are dissolved, and decision-making

powers are transferred to Cabinets and Treasury Boards. In such a climate, those

who wish to influence policy have great difficulty maintaining stable channels of

access (Gibson, 1983, p. 17).

Third, the reality of the Canadian political structure is only minimally

pluralistic. Canadian governing bodies,

tend to generate a limited number of issues, they generate them intemally
within the perspectives of the governing body and they may only be receptive
to external influences when it suits their purposes to do so. As a result, the
legitimizing function ofpressure groups as conduits for information from

governing bodies to segments of the public takes precedent over their function
as transmitters of information from those segments of the public to governing
bodies. (Gibson, 1983, p. 18)

Gibson suggests that this structure, which exists in marked contrast to the

American model in which issues are frequently generated by pressure on individual

politicians, often leads to skeptical or cynical attitudes on the part of those who

attempt to influence policy (p. 18). In fact, concerned Canadian citizens may find

themselves, more frequently than their American counterparts, acting as passive
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agents of government rather than active shapers of government policy. As a result,

they may become disillusioned with their role and seek alternate methods of

influencing policy. Lucas & Lusthaus (1981) suggest that such structures

implicitly favour a conflict model of citizen participation in educational policy-

making (p. 55).

This conflict model may be partially explained by the perceptions policy

makers have of interest groups. Policy-makers tend to adopt one of two

orientations toward the legitimacy of interest groups. The first orientation views

groups as having a right to represent citizens' opinions to decision-makers;

f

I
acknowledges that such groups perform a service; and considers the government

group relationship as both symbiotic and healthy (Saxe, 1981, p. 142). The second

orientation views interest groups as, "essentially undemocratic and illegitimate

attempts to secure favored treatment by government" (p. 143). Steele, Working &

Biernacki (1981) suggest that while most educational decision-makers profess to

support the actions of interest groups, in reality, such groups are viewed, "as being

negative, disruptive, time-consuming, uninformed, unreasonable, ,myopic,
emotional, and otherwise generally antagonistic to the purposes and procedures of

the school district" (p. 259; see also Crain, 1968; Jennings & Zeigler, 1971). It is

not likely that such perceptions would promote cooperative relationships.

Given the above, citizens who wish to exert influence over educational policy

decisions must, of necessity, align themselves in such a way as to create a block

with enough political power to avoid being ignored or exploited by government

(Scharf, as cited in Kunkel, 1988, p. 1). It is not surprising, therefore, that "large
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and powerful interest groups dominate the education landscape" (Dirks, 1987, p.

16).

Educational concerns are not only represented by large, powerful interest

groups. Certainly, large Institutionalized interest groups, such as the Canadian

Teachers' Federation, and its provincial constituent groups, actively promote the

interests of their members, However, Mature groups such as Canadian Parents for

French and the Canadian Association for Community Living (formerly the

Canadian Association for the Mentally Retarded), and their provincial and local

counterparts, also promote particular educational interests as a part of their larger

mandate for social change. On a more modest scale, most schools have some

form of parent-teacher association which is expected, at least to a degree, to

represent the interests of parents in the community. In some jurisdictions, this type

of parent or school advisory committee has been mandated by legislation. In the

U.S. for example, mandated parent committees oversee the local implementation of

PL 94-142 The Education of All Handicapped Children Act. In Quebec, mandated

parent committees are concerned with all aspects of the school (Lucas, Lusthaus &

Gibbs, 1978-79, p. 27). Whether such PACs (parent Advisory Committees) are

effective methods of insuring public input is clearly open to serious question (Lucas

& Lusthaus, 1981, p. 63-73).

Anomie or Issue-oriented pressure groups regularly develop around specific

educational issues such as school closure, the bussing of one type of student and

not another, the demotion, firing, promotion or hiring of a particular administrator

or teacher, or the provision of public funding for a private school, all of which arise

from time to time in particular jurisdictions. Sirluck (1977) suggests that interest
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groups are no less active at the level of higher education in Canada (pp. 11-12).

The ubiquitous nature and political power of such groups has led some writers

(Gibson, 1983, p. 5; Steele, Working & Biernacki, 1981, p. 257) to suggest that

educators who attempt to ignore these groups do so at their own peril.

Since most issues represented by educational interest groups concern questions

of rights, the American experience of the relationship between educational interest

groups and educational policy may be instructive in understanding current and

future trends in Canada. Although differences exist between the American and

Canadian political structures, these differences may not be as pervasive as they

might appear (Eastman, 1981, pp. 10-11). In addition, the passage of the Canadian

Charter of Rights and Freedoms has recently created in Canada a set of

constitutional guarantees similar to those long present in the U.S. Constitution

(Farley, 1986, p. 28, 34; Hutchinson, as cited in Pellerin, 1988, p. 8; MacKay,

1984b, p. 220; Pross, 1986, p. 171; Robinson, 1986, p. 95; Romanow, 1986, p.

20).

Interest group activity has been so pervasive in the area of educational policy in

the United States that it is well beyond the scope of this discussion to attempt to

document its influence. Acronyms such as IRE (Institute for Responsive

Education), NCCE (National Committee for Citizens in Education), PU (parents

Union), PURE (People United for Rural Education), ICR (Institute for Creation

Research) and, perhaps the most poetic, TNC (Tuesday Night Conspiracy) abound.

In addition, other groups with broad mandates for social change, such as the

NAACP (National Association for the Advancement of Colored People) and

NARC (National Association for Retarded Children) also attempt to influence

-
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educational policies. These, and similar groups have always been, and continue to

be, an active force in the shaping of American Education (Coombs & Merritt,

1977, p. 167; p. 181; Milstein & Jennings, 1971, p. 55; Steele, Working &

Biernacki, 1981, p. 259). Far from having reached a peak of activity, the efforts of

such groups are expected to accelerate in the future (Steele, Working & Biernacki,

1981, p. 258). Indeed, the latter authors suggest that a shortage of leadership and

inadequate resources, particularly money and time, are the only deterrents to a

veritable explosion of educational interest group activity across a wide range of

issues, causes and concerns (p. 259).

Many fundamental issues brought forward by American interest groups have

eventually had to be settled in the courts (McCarthy & Deignan, 1982). As Reutter

(1982), reflecting on the U. S. experience, points out, "schools by the nature of the

enterprise and the immediacy of the impact of educational policies on large

numbers of persons of disparate backgrounds, have been the focus of a significant

share of [U. S.] Supreme Court opinion on policy issues" (pp. 1-2). Sussel &

Manley-Casimir (1986) have pointed out that the situation in Canada is similar,

"the field of education is so intricately related to other important walks of life, it

often becomes the battleground for important debates on issues of social policy" (p.

322). Farrell (1987) argues that schools are "arenas in which the deepest conflicts

within the societies they are meant both to reproduce and change are played out" (p.

7; see also Paquette, 1990; Scharf, as cited in Kunkel, 1988). It is therefore

reasonable to speculate that education may become the battleground on which

issues of language, multicultural, native, and human rights will be fought in

Canada.

-
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Interest groups can exert pressure at any of the five stages of policy

development identified by Coleman (1978, p. 9). Groups can bring issues to the

attention of policy-makers; help define the important elements of the issue, and

formulate alternative solutions; provide input during the shaping of the policy;

suggest methods for implementation; and provide feedback after the policy has

been put into effect When such influence attempts are thwarted or ignored, interest

groups can be expected to adopt confrontationalist tactics.

Lucas & Lusthaus (1981) argue that issue-oriented groups perform five

functions in education. First, such groups force decision-makers to be responsive

to emerging issues they might prefer to ignore. Second, they heighten the general

public's awareness of emerging issues. Third, they force authorities to defend their

decisions in public. Fourth, by creating public awareness, they inform other

citizens who may be similarly situated. Finally, Issue-oriented groups force

decision-makers to consider subjective concerns, such as community values and

traditions, which would otherwise be ignored.

Lucas & Lusthaus (1981) also suggest three reasons which help to explain the

emergence of Issue-oriented groups in school politics. The first of these is the

crisis nature of many education related issues, such as school closure. Issues such

as this have an immediate emotional impact on the community, "particularly if the

threatened school is closely associated with community traditions and social

identity" (p. 56). This emotional reaction may be even more profound if the school

is in a smaller rural community or an inner-city neighborhood where the perception

of local citizens may be that the survival of the community is dependent upon the

existence of a viable school. Second, issues such as this typically occur over a
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limited time period; if something is to be done to prevent the threat from

materializing, it must be done immediately. The resulting sense of impending

disaster provides the genesis for the Issue-oriented group's development.

Third, Issue-oriented groups form because the, "normal channels of appeal to

parent-teacher associations, school administrators, and school boards have proved

ineffectual" (p. 56). Issue-oriented groups form because individuals and

conservative organizations such as PTA's have failed. Lucas and Lusthaus point

out that by the time Issue-oriented groups form, group members are frustrated, and

their tactics quicldy become confrontational (p. 56).

It appears reasonable to conclude that because educational policy development

is constitutionally the exclusive right of the provinces and because the myth of

rational educational policy-making remains pervasive, educational policy-making is

often perceived to be a simple, straightforward process. Closer examination,

however, indicates that this is not the reality in Canada. In fact, educational

decision-making in Canada is a competitive and political process. Pressure groups

have played, and will continue to play, a primary role in representing various

competing interests to educational decision-makers. Indeed, it appears likely that

the numbers of educational interest groups will continue to increase, and that these

groups will be better organized and more politically astute. It also seems likely that

groups representing broad social interests such as religious, ethnic and linguistic

minorities, and the disabled will come to view education as an appropriate

battleground on which to assert their demands. As LeMoine (1984) states, "where

once provincial government, trustees, and administrators wielded power, it is now
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the demands of community groups �- students, teachers and their associations, and

parents" (p. 2).

The Courts and Educational Policy
Canadians have long held to an unrealistic belief in a system of parliamentary

supremacy in which the elected legislatures are legally sovereign and the judiciary's

role is simply to apply laws passed by the legislatures (Russell, 1975, p. 79).

Russell (1982) points out that this mythology is wrong on at least three counts:

First, it ignores the extent to which Canada's written constitution (without a bill
of rights) [Russell was writing just prior to the passage of the Charter]
imposes judicially enforceable restraints on legislatures; secondly, it wrongly
assumes that all important public policies are expressed in statutes passed by
legislatures; and thirdly, it overlooks the extent to which policies expressed in
statutes are shaped through the process of being applied to particular cases by
judges and administrators. (p. 2)

Trial courts apply and interpret the law in individual cases; appeal courts formulate

legal rules and principles. Clearly, in performing these functions, Canadian courts

have had an important, but largely unrecognized, role in the shaping of public

policy (Russell, 1982, p. 14).

Prior to 1982, the only legal constraints on educational policy or legislation

(other than Section 93 of the B.N.A. Act and the various provincial education acts)

were those which had developed in the common law (Nicholls & Wuester, 1986,

p. 5). These constraints dealt largely with the overriding principles inherent in the

concept of natural justice. As such, these constraints were concerned not so much

with the content of policies or statutes, as with the procedures for implementing

these policies and statutes (Anderson, 1986b, p. 55). A court might strike down a

policy decision if it believed an individual had been (a) deprived of her right to be
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informed of the complaints against her, (b) if the individual had not been given an

opportunity to argue the merits of the complaints from her perspective, or (c) if the

decision had been made by a biased decision-maker or in anything less than good

faith. In general, however, the courts were reluctant to comment upon the intent or

perceived rightness of the policy or statute. For example, in Ward v.Blaine Lake

the court determined that it would not interfere with a policy which required that a

student maintain a particular standard of appearance, specifically hair length,

acceptable to the school board. The judge in this case believed that it was the right

of the school board, and not the courts, to determine educational policy, "under our

system of democratic self-government ... the duty and the power to manage the

educational affairs of each school ... has been vested in the [school board]" (1971,

p. 167). Similarly, in O. H. v. Shamrock the judge stated: "It is not for me to

determine the rightness or wrongness of the board. . .. I am only asked to

determine whether the board possessed the authority to impose the restrictions"

(1987, p. 275). On the other hand, in McCarthy v. Calgary Separate School

District the court overturned the school board's decision to fire its superintendent

because the board's procedures leading up to the dismissal failed to measure up to

appropriate standards of fairness. Questions concerning whether McCarthy should,

or should not, have been dismissed were not considered relevant to the overturning

of this decision (Balderson & Fris, 1981).

Since the principles of natural justice are firmly entrenched in the Canadian

legal tradition, and are reinforced in the Charter (Section 7), decisions such as that

in McCarthy will remain open to review by the courts. However, with the passage

of recent legislation such as the Young Offenders Act and the Charter of Rights and
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Freedoms. educational policy decisions with which the courts were previously

reluctant to tamper, such as that in Ward, now also appear to be open to judicial

review (Watkinson, 1986, p. 140). Whether the Canadian courts will, in fact,

intervene in educational policy issues is dependent upon how they respond to two

issues; (a) whether the courts consider educational policy decisions to be within the

jurisdiction of this recent legislation, and (b) how the courts interpret their role as

quasi-legislative bodies.

Section 93 of the Constitution Act legitimates the authority of provincial

legislatures to make decisions concerning education. Similarly, provincial

education acts grant authority to school boards. Should a court determine that

policy decisions made at these two levels did not fall under the jurisdiction of the

Charter, it would continue to be very reluctant to interfere with the intent or content

of such policies. However, there appears to be little doubt that educational policy

decisions do fall under the Charter's jurisdiction. Section 32 (1 )(b) of the Charter

states that its provisions apply to all matters within the authority of the legislatures.

As Farley (1986) states: "As education is clearly a matter ofprovincial legislature

competence, legislation enacted by the Legislative Assembly with respect to

education would clearly be covered by the Charter" (p. 26). Educational policy

decisions made at the provincial level, including regulations enacted by the

Lieutenant Governor in Council, are, therefore, generally considered to be subject to

the Charter.

Similarly, because the powers of school boards are conferred upon them by

provincial legislation and, because school boards are elected bodies with statutory

powers, "the school board can ... safely be said to be a part of the government of
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the province much the same way as a municipality can" (Farley, 1986, p. 27; see

also Anderson, 1986b, p. 53; Cruickshank, 1986, p. 54; MacKay, 1988. p. 136).

School board decisions are, therefore, also seen to be subject to Charter scrutiny.

In addition, it is likely that the decisions of public school administrators and

teachers are also subject to the Charter. This represents a fundamental, and

relatively unrecognized, change in the parent - teacher - student relationship.

Traditionally, the teacher has been viewed as a delegate of the parent (in loco

parentis). This is a private relationship between parent and teacher and, on the

majority view, escapes the jurisdiction of the Charter. However, when educators

make and enforce policy (rules), which is when conflict with students is most likely

to occur, they act not as mere delegates of the parents, but as agents of the state

(MacKay, 1986b, p. 73). When acting in this capacity, which is most of the time,

educators are likely subject to Charter restrictions. Further to this point, Farley

(1986) argues that the decisions of school administrators and teachers should be

subject to the Charter, as these individuals are,

both given powers and duties by the School Act and Regulations and they
operate within a publicly funded and compulsory education system. As such

they should be considered part of the apparatus of the "state" and they should
be covered by the same constitutional constraints. (p. 27)

Some Canadian courts have already determined that the Charter applies to

school boards (Zylberberg v. Sudbwy; R... v. H ., 1985; Bales v.School District

2J). Some judges have determined, on the merits of a particular case, that the

Charter does apply to the decisions of school principals and teachers (R . v. H .,

1985); others have disagreed, again on the merits of a particular case (R . v. H .,

1986).
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Robinson (1986) argues that, "in the few cases dealing with school issues

which have come before the courts thus far, the courts appear to have assumed that

the Charter applies to schools without discussing the issue" (p. 90). Robinson cites

R. v. Jones (1986) as an example of a case in which, "all levels of the Canadian

courts obviously proceeded on the assumption that the Charter applied to education

and schools" (p. 90).

The actual implications of the Charter for educational decision-making depend

not only upon the contents of the statute, but also upon the manner in which the

Canadian judiciary chooses to interpret the law. Previous human rights legislation,

such as the 1960 Canadian Bill of Rights which was not part of a constitutional

document, was interpreted narrowly or conservatively. As a result, this legislation

had very little impact. If the Charter were to be interpreted in a similar fashion, the

courts would remain reluctant to interfere with the activities of educational decision

makers. However, since the Charter is embedded in Canada's Constitution, it

would appear more likely that the courts will decide to broadly or liberally interpret

the abstract, indeterminate language of the statute, for example, liberty, equality

before and under the law, equal protection and benefit of the law, security against

unreasonable search and seizure, and the right to not be arbitrarily detained (Farley,

1986, p. 27; p. 41; Romanow, 1986, p. 22; Russell, 1982, p. 16). Should such

liberal interpretation become the norm, many educational policy decisions could be

called into question.

It would appear that the framers of Canada's Charter of Rights and Freedoms

fully intended to, "transfer to the courts, and to the Supreme Court of Canada in

particular, the authority to protect civil liberties and freedoms - a situation which,
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the framers maintained, would enhance 'people's rights' and hence promote

national cohesion" (Sussel & Manley-Casimir, 1986, pp. 214). The framers were

aware that they were defining an enhanced role for the courts, in effect recognizing

and expanding what Van Loon and Whittington (1981, p. 18) described as the

court's adjudicative policy-making role:

Regardless of the "notwithstanding" clause, the Charter of Ri�ht$ and
Freedoms represented a dramatic shift from a system of legislative
sovereignty, from the political accommodation of conflict, to a system of

judicial intervention. (Romanow, 1986, p. 10; see also Russell, 1982, p. 15)

While the constitution makers were clear in their political intent to create a system

of judicial checks on legislation, they were far less clear in addressing how the

courts were to provide these checks:

Thus, while the framers surely anticipated that their constitution-making work
would have far-reaching effects on the court system, they did little to spell out

explicitly the nature and implications of that effect. (Sussel & Manley
Casimir, 1986, pp. 215; see also Romanow, 1986, p. 22)

The courts, and particularly the Supreme Court, were granted extensive

responsibility, but no clear guidelines concerning how this responsibility should be

exercised (Sussel & Manley-Casimir, 1986, p. 216). The courts were thus at

liberty to choose to interpret the Charter conservatively or liberally, as they saw fit.

Apparently, the constitutional architects believed that conservative Canadian

political and judicial traditions would prevent a, "fundamental shift of power from

the legislative to the judicial branch of government" (p. 215). Clearly, a much

more activist, quasi-legislative judicial role was not anticipated. As Romanow

(1986) admitted:

We did not fully realize ... how widespread that transfer of authority was

actually going to be. . .. What we did not foresee was the extent to which the
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basic rules of society for resolution of a broad range of social, economic and

political issues were going to be fundamentally affected by the Charter. (p. 10)

Anderson (1986a) has pointed out that education was one of the areas where the

possible implications of the Charter were given scant attention by its architects (p.

183).

On the other hand, political scientists such as Russell (1982) predicted that the

Charter would be interpreted liberally, for three reasons: (a) a growing recognition

of the limited extent to which elected officials can be held accountable for their

decisions, (b) the limited extent to which the decisions endorsed by elected officials

actually reflect the will of the people, and (c) the probability that persons of a more

activist philosophy would be appointed to the Supreme Court and other courts of

appeal (p. 16). Indeed, Russell predicted that judicial interpretation of the Charter

would provide Canadians with, "a crash course in judicial policy-making" (p. 33).

Conservative traditions notwithstanding, Russell appears to have been correct; the

largely unanticipated judicial activism has become the reality. "So far, the courts,

under the leadership of the Supreme Court of Canada, have interpreted the Charter

in a liberal manner" (Nicholls & Wuester, 1986, p. 7). Romanow (1986)

summarizes the impact of the Charter as follows:

It would be foolhardy not to see in the Charter and its immense mandate to the
courts an opening for the judicial restructuring of our society along lines which
were not anticipated and not desired. Canadian society may be transformed by
the Charter. (p. 24)

Thus the courts may no longer be reluctant to overturn the educational policy

decisions of a legislature or a school board if they believe that such decisions violate

Charter rights. It would not, therefore, be unrealistic to anticipate judicial decisions

which will have a major impact on the delivery of educational services in Canada.

--
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As Magsino (1988) states, "it seems safe to conclude that pervasive judicial

presence in different areas in the life of the nation is now only a matter of time" (p.

1). Russell (1982) argues that the Charter of Rights and Freedoms, "will likely

have a strong centralizing impact, especially where it affects policies over which

provincial governments normally have primary control" (p. 18; see also p. 27).

Education is clearly just such a policy area. Similarly, MacKay (1986) states, "the

legal guarantee of equality provides a window whereby lawyers and judges will

enter the world of educational policy-making. Prior to the Charter, this policy

making arena was the private preserve of the educators" (p. 293). Cruickshank

(1986) adds that parents, who in the past had little legal basis upon which to pursue

what they believed to be their rights, "may be encouraged to litigate by the strength

of legal challenges never before available. The results of even a few cases could

change the entire fabric of Canadian public education" (p. 52). Because educational

disputes generally involve questions of individual rights, the Supreme Court of

Canada has become a focus for definitive judgements in contemporary educational

law (Anderson, 1986, p. 183; Magsino, 1986a, p. 77; Sussel and Manley-Casimir,

1986, p. 317).

The profound influence American courts have had on the development of

educational policy in that country has been extensively documented (Bell, 1975;

Hazi, 1983; Hudgins & Vacca, 1979; Kirp, 1977; Kirp & Yudof, 1974; Kluger,

1976; McCarthy & Deignan, n.d.; Patterson, 1984; Rebell & Block, 1982; Reutter,

1970; 1982). While a detailed consideration of American constitutional guarantees

and legal precedent is unnecessary for the purposes of this study, Canadian courts

do appear to have become more "Americanized" (Farley, 1986, p. 28, 34;
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MacKay, 1984b, p. 220; McConnell & Pyra, 1989, p. 46; Pross, 1986, p. 171;

Robinson, 1986, p. 95; Romanow, 1986, p. 20). Some consideration must,

therefore, be given to the possible implications of Canadian courts looking to the

United States for guidance in interpreting the Charter. Three questions are of

relevance: (a) will Canadian courts look to the American courts when interpreting

sections of the Charter; (b) if they do so, what will they find; and (c) are Charter

guarantees, in any significant ways, fundamentally different than those in the U.S.?

American legal precedent is by no means binding in Canadian courts;

however, it is impossible for the Canadian judiciary to ignore two hundred years of

legal commentary and judgement concerning the interpretation of constitutionally

guaranteed rights and freedoms. As MacKay (1988) states, "Where do we look

for some guidance in interpreting the Charter? One of the places we may look for

guidance is the United States. Whether we should or not, Canadianjudges will do

so" (p. 138). Romanow (1986) points out:

When the Canadian courts apply the Charter of Rights they have at hand a

ready-made set of ideas and concepts essentially derived from American
constitutional law. . .. the ideas that have permeated the American Bill of

Rights appear with surprising frequency both in the arguments of counsel and
the decisions of our courts. Without using the the term in a pejorative sense,
the Charter has "Americanized" our political process. (pp. 18-20; see also,
Farley, 1986, p. 28; Hutchinson, as cited in Pellerin, 1988, p. 8; Magsino,
1988, p. 30; Robinson, 1986, p. 95)

Canadian courts have pointed out that there are important differences between

the American and Canadian constitutional protections (Farley, 1986, p. 28). Legal

traditions in the two countries are also substantially different (Manley-Casimir,

1982, p. 18; Pisula & Manley-Casimir, 1989, p. 71). Nevertheless, American

precedent is considered at least mildly persuasive, particularly in the absence of
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Canadian cases, and has been used by the Canadian courts to interpret the Charter.

The question of how Section 8 of the Charter (reasonable search), should be

interpreted is a case in point. In Hunter v. Southam, the Supreme Court of Canada

accepted two American Fourth Amendment concepts in interpreting this section.

Other significant.differences exist between the two countries. Historically,

Canadians have been less litigious than have their neighbors. Manley-Casimir

(1982) describes this cultural difference as follows:

There is greater respect in Canada for traditional authority, greater acceptance
of elitism, of hierarchical differentiation, of administrative authority. . .. the
socio-legal context of Canadian life is relatively quiescent when contrasted with
the United States. Canadians typically do not use litigation as a means of
redress to the extent the courts are used in the United States. (p. 19; see also
MacKay, 1988, p. 130)

As Farley (1986) points out, Canadians have traditionally attempted, "to

resolve difficult issues which involve a balancing of interests by way of

compromise and political resolution as opposed to using the courts to deal with

such questions" (p. 29; see also MacKay, 1984a, p. 184). Whether this traditional

approach will remain the norm, however, is being seriously questioned.

Hutchinson (as cited in Pellerin, 1988) maintains that, "there's an increasing

tendency to deal with the major controversial issues of the day by throwing them to

the courts" (p. 8). While the Canadian Charter creates the opportunity for

educational interest groups to use litigation as means of influencing policy, and

while tradition appears to be evolving over time, it is doubtful that there will be a

sudden, radical change in the Canadian propensity for negotiation and compromise.

American courts have gone beyond simply ruling on the legality or illegality of

a particular educational policy. "In Pauley et al v. Bailey et al ... the judiciary in
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West Virginia set the precedent that the courts - not educators - have the power to

establish quality, not minimum, standards for education in a state" (Han, 1983, p.

68). The extent of this example of judicial activism would astound most Canadian

educators. The following lengthy citation is included to illustrate the breadth and

depth of this judicial intervention.

The judge detailed instructional time, curriculum goals, nature of delivery, and
specific content for each subject area. Instructional time is mandated in
minimum numbers of minutes, periods, days, or times per day or per week.
For example, math is taught 55 minutes per day in grades 1-4,275 minutes
per week in grades 5-8, and 225 minutes per week in grades 9-12. Curriculum
goals are also mandated. The goal of health education is "prevention of health

problems"; the goals of language arts are to "develop students who are

literate," who are able "to read, write, speak, hear, observe, understand, and
utilize mass media (radio, television, film, print)."

Judge Recht also specified the nature of the delivery of the curriculum -

whether it is supplemental, enrichment, elective, or integrated into existing
curricula. . .. Finally, the content of each subject is specified at various grade
levels. For example, "Math (K-8): number concepts, computational skills,
problem solving, applying math to everyday situations, geometry,
measurement (metric), probability and statistics, estimation and

approximation, computer literacy (calculators), and affective domain." (Hazi,
1982, p. 68)

The judge also mandated teaching methods; for example, "'50 percent of

available instructional time is spent on involvement with ... hands-on activities' or

'60 percent lab'" (p. 69). In addition the judgement specified the employment of

subject area supervisors, in some cases even dictating their numbers (in art, one per

50 teachers). The state was given 70 days to submit a master plan detailing how

the required changes would be implemented.

The content of the judge's ruling is not unusual; provincial education

regulations frequently dictate the same kind of prescriptive details. What is

unusual, even from an American historical perspective, is the source of the
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prescription. The judge who mandated these changes had no particular expertise in

education; in fact, the judge stated that, "he 'really didn't give education a great deal

of thought before this trial '" (Hazi, 1982, p. 68). The judgement in Pauley et al v.

Bailey et al might be dismissed as insignificant if it represented an isolated

incident. However, similar cases have occurred in 18 American states (p. ($8).6
Such judicial intervention has not always been viewed as a positive force in

American educational policy-making. Wise (1977) describes the following ways

in which court-created policy has been a "potent force" in the

"hyperrationalization" of educational policy in the United States:

First, a court's decision affects all schools within its jurisdiction. When it is
the U.S. Supreme Court, the jurisdiction is the nation. Yet local circumstances

vary. Second, a court decision is theoretically forever. Courts have great
difficulty reversing prior decisions. Yet circumstances do change. Third,
courts do not have great flexibility in the application of policy. A ruling must

be of general applicability. Yet local circumstances vary." (p.54)

Wise also points out that American courts, like Canadian courts, were once

reluctant to go beyond simply determining whether a particular policy was

unlawful. More recently they have become willing to specify the remedy which

would be required. The problem with this he argues, is, "that the remedy may be

wrong; or it may be superfluous in some circumstances, or it may be overrigid.

Yet it blankets the jurisdiction and is difficult to reverse" (p. 55). In addition, court

mandated remedies may, "proceduralize actions which in the past have been

accomplished by informal means. . .. Often new procedures are mandated without

full recognition of the functional consequences of the old procedures or of the

dysfunctional consequences of the new procedures" (p. 55). Finally, Wise points

6 These cases are fully documented in McCarthy & Deignan (1982).
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out that American courts have shown a propensity to base decisions on the

prevailing scientific opinion, which not infrequently, "is incomplete, tentative, or

wrong. . .. One result has been that the courts, perhaps encouraged by some

expert's testimony, set demands on the schools which were beyond the capacity of

educational science or technology" (pp. 55-56). Scharf (as cited in Kunkel, 1988)

points to similar hyperrationalization problems in the Canadian context, noting that

a legally binding decision does not necessarily solve a policy problem because a

decision, based on "fact", divorced from value premises, may not represent an

ethical consensus, "and the debate will continue" (pp. 1-2).

Whether Canadian courts will choose to intervene to the same degree as have

American courts is yet to be seen. Prevailing opinion concerning whether Canadian

judges will adopt a much more radical stance aJ?pears to be somewhat divided. As

Farley (1986) points out:

Canadian courts have generally been deferential to decisions made by boards,
principals and teachers and were reluctant to interfere with those decisions. In

my view the Charter will not fundamentally change that attitude. There is no

question but that the Charter gives the courts powers that they have not had in
the past in education areas but I feel notwithstanding the possible enormous

impact, Canadian judges will show some restraint in this area. (p. 29; see also
Eberlein, 1988, p. 8)

Nicholls & Wuester (1986) appear to share this perspective,

It is interesting to note that in the United States the courts have sometimes
decreed specific remedial procedures where education procedures have
offended the U.S. Bill of Rights, and have then checked to see that they are

implemented. It is believed unlikely that there will be judicial "interference" of
this nature in Canadian education. (p. 7)

On the other hand, Magsino (1988) argues that recent Canadian Supreme

Court decisions indicate that the judiciary has become less reluctant to interfere in
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policy matters, particularly if a Charter violation is apparent: "When presented with

the opportunity, the Canadian Supreme Court will evidently not hesitate to overturn

legislative enactments -- even those which have a long history and have survived

legal challenges before -- which violate Charter provisions" (p. 16; see also p. 1).

MacKay (1988) argues that, "the courts will be involved in a kind of affirmative

way that they have not been in the past, telling school boards, principals, and

teachers how to organize their schools. That does not mean that courts will not

defer to educators on the front lines, but this deference will be less frequent and less

automatic" (p. 136).

Recent experience would appear to support the latter view. The Supreme

Court of Canada's willingness to follow a policy of liberal construction was

evidenced in R. v.Big M Drug Mart [1985] and again in Andrews v. Law Society

.rn.:.g [1989]. Provincial courts of appeal have followed suit, specifically in cases

dealing with educational policy, as recently evidenced in Zylberberg v. Sudbury

Board of Education [1988]� in which use of the Lord's Prayer in opening exercises

was found to violate Charter rights, and more recently in Canadian Civil Liberties

v. Ontario (Min. of Ed.), (1990, Unreported, O.C.A.) in which the court ruled

religious instruction provisions made under the Ontario Education Act to be invalid

because they violated the Charter.

The Canadian Charter contains two sections which are not paralleled in the

American constitutional guarantees. Because each represents a methodology

through which Charter guarantees could be circumvented, these require special

consideration. Section 1 of the Charter (1982) states: "The Canadian Charter of

Rights and Freedoms guarantees the rights and freedoms set out in it subject only
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to such reasonable limits prescribed by law as can be demonstrably justified in a

free and democratic society" (p. 61). Section 1 recognizes the fact that societal

well-being also must be protected and, therefore, that not all rights and freedoms

can be granted to all citizens, regardless of relevant differences. Five-year-old

children, for example, cannot be permitted to drive automobiles, even though

Section 15 guarantees that citizens cannot be discriminated against on the basis of

age.

It may be argued that so long as educational policies are reasonable, the courts

will not consider them to be in violation of the Charter. For example, in R. v.

1M.G. [1986], the Ontario Court of Appeal ruled that it is reasonable for a

principal, whose duty it is to maintain order and discipline in the school, to detain

and search a student suspected of carrying drugs, even though Section 8 guarantees

protection against unreasonable search and seizure, and Section 10 guarantees

protection from unreasonable detention (p. 284). However, in a contradictory

decision, R. v. H. (1985), an Alberta judge ruled that detaining and interrogating a

student who had confessed to stealing $65 from a teacher, without informing the

student of his right to counsel, was not reasonable as it violated the student's

Section 10 rights. The student's confession was ruled inadmissible, and he was

acquitted (Dickinson, 1989, p. 213).7

Clearly, what does, and does not, constitute a reasonable limitation on

constitutional rights is open to judicial interpretation. In R. v. Oakes (1985), the

7 On appeal, Justice Duchene determined that it was unnecessary for him to

determine if the Charter applied because the confession was obtained in
violation of §56(2)(b) of the Young Offenders Act, "and could be excluded on

that ground alone" (Dickinson, 1989, p. 214).
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Court defined several rules and tests for determining reasonableness. The court

established that the onus for proving that a limitation is reasonable rests with the

party seeking to uphold the restriction, and not upon the person(s) whose freedom

is being restricted: "In cases where freedoms are restricted, the Court will require

the respondent to provide rigorous and persuasive evidence and make clear the

consequences of imposing or not imposing the limit" (Magsino, 1988, p. 28).

Should the Court acknowledge that a right may be limited, it will still require that

two criteria be met before the limitation could be considered as reasonable. First,

"the objective which the restrictive measures serve must be of sufficient importance

to warrant overriding a constitutionally protected right or freedom" (p. 28).

Second, "the party invoking S. 1 must show that the means chosen are reasonable

and demonstrably justified" (p. 28).

In order to establish reasonableness and justification, the means chosen must

satisfy three tests: a) the means must be carefully chosen to achieve the objective,

and must not be arbitrary, unfair or irrational; b) the means must impair as little as

possible the right or freedom in question; and c) there must be proportionality

between the effects of the restrictive means and the importance of the objective.

The more severe the restriction, the more important the objective must be

(Magsino, 1988, p. 28).

Obviously, Section 1 of the Charter cannot be casually invoked. If educational

decision-makers are to find any solace in the existence of Section 1, they will have

to be very sure that any policy decision which restricts a Charter freedom also

meets all the above criteria. In addition they must be prepared to defend their

position in court.
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Section 33(1) of the Charter (1982) states: "Parliament or the legislature of a

province may expressly declare in an Act of Parliament or of the legislature, as the

case may be, that the Act or a provision thereof shall operate not withstanding a

provision included in section 2 or sections 7 to 15 of this Charter" (p. 69). Section

33(3) permits such an opting-out provision to remain in effect for five years, after

which time it must be re-enacted if it is to remain in effect Section 33 was

included in the Charter as a specific reaction to the concerns expressed by some

provincial Premiers who feared that, "if the courts could override legislation, they

might end up making decisions on social policy" (Pellerin, 1988, p. 2). Sterling

Lyon, then Premier of Manitoba, argued in a speech to constitutional conference

delegates that,

once such a Charter is entrenched, these decisions will be made not by the

people themselves through their elected representatives, but by judges,
appointed by governments to serve until mandatory retirement age. Prime
Minister [Trudeau], you have described the entrenchment of the Charter of

Rights as a mechanism that would give more power to the people. With

respect, sir, it takes power from the people. (as cited in Pellerin, 1988, p. 2),

Section 33 was a political concession which, by creating a means through

which provinces could opt-out of the Charter, permitted sufficient provincial

support for the Charter to be included in the Constitution. However, while the right

to opt-out exists, it is not an absolute right. Many sections of the Charter are not

open to circumvention, "for example in voting rights or in language or minority

education rights, there can't be a legislative override. There must be a constitutional

amendment" (Manning, as cited in Pellerin, 1988, p. 6).

Even where the legislative override is permitted, this is a process which cannot

be undertaken lightly. As Blakney (cited in Pellerin, 1988) states: "There will be a
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strong negative reaction to any government which seeks to override a decision of

the Supreme Court. It will be characterized as a government which is taking away

rights" (p. 6). While Section 33(1) has been used to override Charter guarantees

(Saskatchewan has used this clause to enact back-to-work legislation which had

been previously declared unconstitutional), it is not anticipated that it will be used

extensively, because any government which uses it commits itself to a, "policy

position which is almost bound to be labelled by the media as 'subverting civil

liberties.' This is bad politics, even for a government with a clear legislative

majority" (Russell, 1982, p. 19). Though an electorate may grudgingly tolerate

back-to-work legislation, it is highly questionable whether they would tolerate an

override intended to limit the educational rights of, for example, physically disabled

or mentally handicapped children.

Some Canadian commentators appear to fmd a great deal of comfort in the

traditionally less litigious nature of Canadian society, the traditional reluctance of the

Canadian courts to interfere in policy matters, and the possibility of legislative

circumvention of the Charter. In so doing, it is possible that they may err in

focusing on quantity rather than quality. Canadian traditions may result in a greater

. likelihood that educational issues will not reach the courts, and a greater likelihood

that when they do that the judiciary will react conservatively. Section 33 of the

Charter may permit legislatures to risk a political backlash by opting-out of

constitutional guarantees of rights and freedoms. However, to find solace in these

likelihoods is to accept a gambler's logic. Given an increasing number of cases

involving educational policy issues, it would appear likely that sooner or later there

will be decisions in which the courts will dictate significant, fundamental changes in
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policy. What these commentators appear to be missing is obvious in Farley's

comment above - "the possible enormous impact" of a Charter decision in the area

of education. As Cruickshank (1986) has pointed out, "the results of even a few

. cases could change the entire fabric of Canadian public education" (p. 52). The

danger in complacency is not in failing to recognize that Canadian education will be

swamped by court mandated changes; it is, rather, in failing to recognize that a

single court mandated change could fundamentally alter the entire educational

system. In addition, these writers appear to be blissfully unaware of a politically

dynamic factor in educational policy development- the existence and persistence of

pressure group politics in Canadian education.

Interest Groups and the Courts

Pross (1986) writes that:

Discourse, coercion, and corruption are the means groups use to obtain their

goals. How they use these methods depends upon their concerns, the
resources they have at hand, and the environment surrounding the policy
process. (p. 130)

When persuasion, including the threats and promises implicit in the arguments, fail

and corruption is, for practical or ethical reasons, not a viable option, interest groups

turn to coercion as the means to the ends they seek. Coercion may take the form of

embarrassment, through publicity focused protests; confrontation with politicians

and bureaucrats; violent and/or illegal activities; and/or, litigation, if the group

believes it has a legitimate case and can afford the costs.

If you have the money to go to court and if there is language in the Charter that

you feel supports the claim you wish to make against government, you now

have an opportunity to go to court and to contest some form of government



109

action you feel encroaches upon your interests. (petter, as cited in Pellerin,
1988, p. 2)

Pross (1986) maintains that the publication of Ontario Lawyer John Swaigen's

How to Fi�ht for What is Ri�ht in 1981, "marked a significant trend in Canadian

pressure group tactics; resorting to legal action" (p. 170). He also points out that

while the courts have always been available, until recently few groups had taken

advantage of this option. "Though it is difficult to say how many groups go to the

law today, in comparison with their predecessors their numbers appear to be on the

increase" (p. 171). Pross speculates that the following reasons may assist in

explaining this shift in pressure group tactics:

1. On a superficial level this reflects the adoption of a more American style

of policy influence.

2. Diffusion of power has made it difficult to locate responsibility and to fix

authority. When the "buck" is continually being passed, groups turn to the courts,

viewed as stable and reliable institutions, to determine responsibility and enforce

action.

3. Problems of "standing" are gradually being recognized by legislators, the

legal profession, and the courts.

4. Cases stemming from the Charter of Rights will strengthen the role

pressure groups play in the policy process.

5. The legal profession has shown interest in developing procedures to assist

smaller groups.

6. Some legislative reform (Quebec) has been attempted to ensure that

public interest issues can be brought before the courts through class actions.

-
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7. Some public (particularly federal) funding has been made available to

defray the costs of litigation. (federal Court Challenges Program) (pp. 171-173)

Swaigen (1981) agrees that the question of standing has been an important \

deterrent to interest groups using litigation to achieve their goals. The term refers to

the court's view as to whether a would-be litigant has an interest in the subject

matter of the legal proceedings that is greater than and different from that of the

general public; in other words, courts would interfere with the actions of others

only if the parties making the request could prove that they are directly and

substantially affected by those actions. Canadian courts have defined standing

narrowly, and have not, until recently, been very willing to accept the assistance of

amici curiae (friends of the courts), individuals and groups concerned to show how

the public interest might be affected by the outcome of a case. In the past, this has;

(a) made it difficult for public interest groups to intervene, (b) discouraged efforts

to draw larger issues from the particular differences which concern the original

disputants, and (c) discouraged the formation of coalitions of smaller interest

groups which would facilitate a sharing of experience, expertise, and financial

resources. However, Swaigen (1981, p. 6) and Russell (1982, p. 17) agree that

Canadian courts have, since the Supreme Court's decisions in Thorson v. Attorney

General of Canada [1975] and McNeil v. Nova Scotia Board of Censors [1976]

adopted a more liberal attitude in the granting of standing.

As Russell (1982) also points out, the establishment of the Federal Court of

Canada, which specializes in federal administrative law, "has significantly increased

the frequency with which individuals and organizations have challenged federal

administrative activity" (p. 10). While educational issues are not likely to be
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addressed directly by the Federal Court, the concept of accepting group challenges

to government administrative activities may be expected to be reflected in other

courts which do deal with such concerns. Russell also notes that contemporary

interest groups, when compared to those of the recent past,

are better organized and financed and their leadership has become more

experienced in the use of litigation to promote policies they favour. Indeed,
numerous of these groups will resort to Charter litigation to overcome their
lack of strength in the legislative and executive arenas. (pp. 16-17; see also, p.
32)

Russell speculates that, "increased resort to formal adjudication probably

means that there has been a reduction in our capacity as a society to settle conflict in

less formal, more conciliatory ways" (p. 11). Some Canadian politicians and

bureaucrats appear to be recognizing this new reality, and accepting the fact that

interest groups will be using the courts to advance their objectives. Dirks (1987)

states, "differing viewpoints will, and must, in the final analysis, be arbitrated

through the political process, and ultimately by the courts, if necessary" (p. 10).

Some public officials appear to be expecting this, and are beginning to consider the

possible implications of judicial intervention when developing policy. Reflecting

this concern, Dirks (1987), in forming his conclusions concerning the allocation of

public funds to private schools in Saskatchewan, recommends that, "until such

time as the courts rule [italics added] on the constitutionality of present funding

arrangements, in the opinion of this review it would not be prudent to proceed with

a major public funding initiative for private schools" (p. 66).

Indeed, it may be fair to speculate that the relationship between interest groups

and the courts may be used by politicians as an indirect method of promoting the
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implementation of desired social policy; government funding of special interest

groups is certainly not an unknown phenomenon in Canada (Solomon, 1983, p.

436). Pross (1978) points out, "it is not unusual for Canadian governments to

create pressure groups in order to foster relations with 'special publics' and to

promote demand for policies which particular departments are anxious to adopt"

(p. 19). It is certainly conceivable that a particular government might believe that a

specific social policy, such as the public funding of private schools, would be

advantageous, but for political reasons, such as risking the disapproval of rate

payers and municipal politicians, might not want to directly sponsor legislation to

enact the policy. In such a case, the government could encourage, through funding,

a parent group representing such a school in order to pursue an adjudicative policy

decision.

Governments may also use the interest group/court relationship to promote the

implementation of social policy in areas outside of their own jurisdiction. The

federal Court Challenges Program may be seen as a case in point. As Robichaud

(1989) explains:

The Court Challenges Program was established in 1978. Initially it responded
to the federal government's concern that certain language rights guaranteed to

official language minorities by the Constitution might be eroded..... in 1982
the program was updated and expanded ... to include among the cases eligible
for financial assistance those based on Section 23 of the Manitoba Act, 1870,
and on Sections 16 to 23 of the Charter.... When Section 15 of the Charter,
concerning equality rights, took 'effect in April 1985, the government
broadened the program's scope beyond the linguistic provisions of the
Constitution to include provisions of a similar nature, thereby extending it to all
of the equality rights in Section 15 of the Charter .... (p.7)

Through this program, federal funding is made available to groups which wish

to challenge existing policy on the grounds described above. Eligibility for this
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assistance is somewhat selective. For example, Court Challenges funding is

available to groups which represent the minority language population within a given

province, but not to groups representing the majority language population, even if

the group represents a minority within a specific geographical region. Thus,

assistance has been granted to Anglophone groups in Quebec and Francophone

groups in Nova Scotia, Ontario, Manitoba, Saskatchewan, and Alberta, but not to

Anglophones living in a predominantly Francophone community in New

Brunswick.

The implementation of the Court Challenges Program, funded through the

Secretary of State and administered by the Canadian Council on Social

Development, would appear to provide prima facie evidence of the federal

government's recognition of the fact that without litigation to bring national social

policy issues before the courts, such policies might not be implemented at the

provincial and/or local levels. In supporting the continuation of this program

beyond March, 1990, Robichaud (1989) argues, "legal action is essential to the

affmnation of both language rights and basic individual rights. . .. The program

must continue: it is quintessentially Canadian" (p. 7).

Once again, the American experience, in this case of the relationship between

educational interest groups and the courts, may be instructive in predicting future

trends in Canada (Zirkel. 1987, p. 5). Attempting to dismiss the extent of

educational activity in the American courts as a simple reflection of the litigious

American character does not explain the fact that there has been a threefold increase

in public school lawsuits over the past three decades (p. 5). In fact, American

interest group use of the courts to influence educational policy is such a common
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9. ability to persuade the Justice Department or Solicitor General to enter the

dispute on the sponsoring agency's side. (p. 30)

Judging by the American experience, it may be expected that Canadian interest

groups will be successfully using litigation as a method of influencing educational

policy. Litigation gains for the group what they could not achieve in any other way,

an equal opportunity, theoretically at least, to make their case before an unbiased

adjudicator whose decision will be be binding upon the decision-makers. As

Scharf (as cited in Kunkel, 1988) points out:

One of the things about going to court is you have to appear - if you go the

political route, they don't even have to listen to you. "But now that I've got
you in court my friend, you have to appear - and to justify ... and if the court

rules in my favor, then you have to act in the manner I saw fit (p. 2)

Larger, more Institutionalized groups should be found working at the

legislative level; smaller groups should be found to be more active in ensuring

policy implementation at the local level. Passage of the Canadian Charter of Rights

and Freedoms has created the constitutional possibility of changes in educational

policy on a national scale. Indeed, it appears that Canada may prove to be very

similar to the U.S., in that changes of national scope may be possible only through

the courts.

Summary

The following section represents a synthesis of the material previously

presented on interest groups, the Canadian courts, Canadian educational policy and

the relationships among these phenomena, including conclusions which appear to

be reasonably drawn from the review of the literature. A recent case has been

included to illustrate the phenomena studied, and their relationships. Finally, in
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summarizing key implications of the literature review, this concluding section

furnishes the rationale for the study.

Educational pressure group use of the courts is extremely common in the

United States. In fact, it has been argued that litigation represents the only way of

significantly influencing educational policy on a national level. Large, experienced,

well-organized groups have been successful in influencing the development of

education legislation, while smaller groups have been active in ensuring

implementation at the local level.

In Canada, groups representing particular educational interests have long been

an element of the policy-making process. However, recent increases in the

numbers of such groups, and their increasing use of more coercive influencing

tactics appear to have introduced a new factor to the policy equation.

It is generally acknowledged that the key to effective lobbying in Canada is

access. When dealing with government bureaucracy, however, such access is not

easily achieved. On the other hand, governments need the information, expertise,

legitimation and administrative assistance that only interest groups can supply.

Obviously, they must be willing to listen to those groups which can supply this

assistance. Groups fortunate enough to have achieved this position have the

required access to decision-makers and are able to use the tactics of quiet diplomacy
- discussion, negotiation, and persuasion. They provide support to the decision

makers and, in return, expect their concerns to be given serious consideration in

policy development.

Groups which do not enjoy access to decision-makers do not have the option

of using friendly persuasion as an influencing tactic. Before they can do anything
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else, such groups must get the attention of decision-makers. Second, they must

create a situation in which the decision-makers have more to lose by not listening to

their demands than they lose by listening to them. One way this may be

accomplished is by promoting the group's cause through the media and thus

creating awareness and public support. If creating an awareness of their demands

does not result in the desired change, such groups become frustrated and the stage

becomes ripe for confrontational tactics.

Concurrent with the development of increased interest group activity has been

an increased flexibility on the part of the Canadian judiciary in granting standing to

public interest groups that wish to have the courts mediate in disputes between

themselves and various levels of government In addition, the recent enactment of

the Canadian Charter of Rights and Freedoms has, for the first time, defined in

statute the fundamental rights of all Canadians. Many of these rights have direct

relevance to educational policy.

While Canadians have traditionally been less litigious than Americans, these

social phenomena, when considered together, seem to predict an increase in interest

group use of litigation as a tactic for influencing educational policy in Canada.

Recent cases such as The Corporation of the Canadian Civil Liberties Association et

al v. The Minister of Education and the Elgin County Board of Education (1990,

unreported) appear to indicate that this process has already begun.

An appeal to the courts is always risky, time consuming, and very expensive;

it does not appear, therefore, to be a preferred method of influence. However, such

an appeal gains for the group what they could not achieve in any other way, that is

an equal opportunity, theoretically at least, to make their case before an unbiased
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adjudicator whose decision will be binding upon the decision-makers. When an

interest group has exhausted other channels of influence, has a legitimate opinion to

express and has adequate legal and financial resources, litigation becomes one sure

way of bringing the issue to a head and forcing a resolution of the conflict. A

desire to influence appears to become a legal battle when decision-makers do not,

for whatever reason, listen to and seriously consider the legitimate opinions of

groups who wish to have input into the decision-making process. Some decision

makers appear to be aware of this and have developed mechanisms which permit,

and even encourage, such input.

Institutionalized interest groups have developed positive working relationships

with the decision-makers they wish to influence, and, therefore, do not generally

require confrontationalist tactics. Moreover, they are very reluctant to jeopardize

their favoured position by violating the unwritten rules of the lobbying game which

include an understanding that neither side will publicly confront or otherwise

embarrass the other. For the most part, this precludes the use of any

confrontational tactics, including litigation. Institutionalized groups simply cannot

afford to risk their overall mission for the sake of a single issue.

Issue-oriented groups, on the other hand, do not have access to decision

makers, and do not have to adhere to any unwritten codes of behavior. These

groups would appear, on the surface, to be those most likely to use litigation as an

influence tactic. However, Issue-oriented groups are perceived to be lacking both

the resolution and the resources to support a protracted legal battle.

It is those groups occupying the central positions on the interest group

continuum, Fledgeling and Mature groups, that appear to have the correct
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combination of characteristics required to pursue a legal solution. These groups do

not have the degree of access enjoyed by Institutionalized groups and, therefore,

have less to lose through confrontation. Because their group mission is still

narrowly focused enough to be represented by a single case, they should be more

willing to risk whatever standing they have in the policy community if such a risk

is balanced off by the gains they might_ achieve. In addition, some of these groups

have access to the required legal and financial resources. It would follow that when

we find an interest group pursuing a legal solution to a problem of influence, that it

will be a group representative of the mid-portion of the interest group continuum.

Until recently, it was probably fair to conclude that the nature of Canadian

political structures and the character of the Canadian citizen would preclude the

possibility of the Canadian courts interfering to any significant degree with

educational policy decisions made by provinces, school boards, administrators and

teachers. At least some of the preconditions which would have to be met, before

such a phenomenon could occur, were simply not present in the Canadian

educational policy context These preconditions would include the following: a)

there would have to be issues related to educational policy of sufficient import to

create the political will for citizens to seek to force change through the courts; b)

there would have to be legal grounds upon which such cases could be argued; c)

there would have to be groups possessing both the political will and the resources

required to carry educational policy issues through the courts; d) the courts would

have to be willing to hear such cases and would have to be receptive to the

arguments put forward by the plaintiffs; and, e) to be accepted as significant, the
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outcomes of such decisions would have to produce consequences which would

apply across educational jurisdictions.

If these preconditions were to be met, it would follow that the courts could

become very significant actors in the development of educational policy in Canada.

The possibility that these preconditions do in fact exist in contemporary Canada

provides the rationale for this investigation. If these preconditions have been met, it

would not be unrealistic to anticipate judicial decisions which will have a major

impact on the delivery of educational services in Canada.

Canadian educational decision-makers do not seem to be particularly

concerned about, or even aware of, the implications of judicial involvement in the

formation of educational policy. The traditionally non-litigious nature of Canadian

society, the traditional reluctance of the Canadian courts to intetfere in educational

matters, and the existence of Charter Sections 1 and 33 appear to be the mainstays

of this sense of security. However, given the factors outlined above, it appears

possible, perhaps even probable, that we may soon see decisions which will

mandate significant, fundamental changes in Canadian educational policy. A point

made earlier in this review bears repeating: The danger in complacency is not in

failing to recognize that Canadian education will be swamped by court mandated

changes; it is, rather, in failing to recognize that a single court mandated change

could fundamentally alter the entire educational system. MacKay (1986b) in

considering the making and enforcing of school rules, issued the following

warning:

There is still time for the educators to put their houses in order before the
courts require them to do so. A careful in-house review of rules, procedures
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and penalties may prevent legal action and give educators a greater sense of

being in control of their own destiny. Action is better than reaction. (p. 85)

Elwood et al v. Halifax County - A Case in Point

The presentation of this brief case description is intended to be anecdotal in

nature. As a single case, it does not provide significant evidence of anything,

except perhaps that something tangible is happening in the educational policy arena

- something worthy of further investigation. Its presentation here is intended solely

as an illustration of many of the points made in previous discussion, and is not to

be interpreted as an attempt to build a better case for a set of preconceived

positions.8

In Elwood et al v. The Halifax County-Bedford District School Board (1987),

a Nova Scotia family challenged a board decision which had placed their disabled

son in a special, segregated classroom rather than an age-appropriate classroom in

their neighbourhood school. The family and their counsel (which included S. D.

McCallum of Vickers and Palmer of Victoria, B.C., and A. W. MacKay of

Dalhousie Law School) sought and were granted an injunction in the Nova Scotia

Trial Division of the Supreme Court which prohibited the board from removing the

boy from his neighborhood school. The terms of the injunction required that

support be provided in the regular class.

Before the case could proceed further in the courts, an out-of-court settlement

was reached between the school board and the boy's family. In the settlement, the

family was granted everything they had demanded, including; placement of their

8 It should be noted that the Elwood Case was selected as one of the cases to be

intensively investigated in Phase Two of the study. As such, it is used as

evidence in the arguments developed in later chapters.
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son in a regular classroom in their neighborhood school, regular input into their

son's educational program, access to all records, the right to arbitration in disputes

(with costs born by the school board), and no change in placement without their

consent (McCallum, 1987).

This case illustrates the fact that not all Canadian parents and interest groups

are susceptible to the reputed Canadian propensity for compromise and

acquiescence to authority. Equally obvious is the fact that the school board,

confident that their decision would be upheld by a traditional, conservative

judiciary, would never have agreed to these concessions. It is fair to assume that

the school board settled out-of-court because they knew they stood a better-than

even chance of losing more if they allowed the case to go to judgement

Those individuals and organizations representing the student and his parents,

on the other hand, were confident throughout that,

the case would result in a Declaration under the Charter of Rights and
Freedoms in favour of Luke [the student in question]. That Declaration would
affirm his right to be educated in the least restrictive environment (his right to

liberty), with children his own age (his right to freedom of association) in his
neighborhood school (his right to equal benefit and protection of the law
without discrimination based on mental disability). (McCallum, 1987, p. 39)

Counsel for the Elwoods admitted that refusing the out-of-court settlement

and pursuing the case through the legal system might have created a more powerful

precedent However, they pointed out that carrying on the case after the board had

agreed to their clients' demands would not have benefited their clients, and would

have entailed some risk of an eventual precedent which might have been harmful to

the clients' interests and their cause (p. 39).



124

Obviously, if the board had not agreed to the Elwoods' demands, benefit could

still have been gained for the client, and no greater risk would be incurred, by

continuing the case. Clearly, the plaintiffs and their counsel were prepared to do

this. In future, school boards facing a similar situation will have to consider the

outcome of this case and decide if they wish to risk fmding themselves in the same

position, forced to provide the services demanded, and considerably poorer.

In many ways, this case illustrates the points made in this review. The interest

groups in question, The Nova Scotia Association for Community Living and the

Canadian Association for Community Living, were neither large Institutionalized

groups nor small issue-oriented groups. Both, however, were established, well

coordinated groups with a clearly defined mission. Both had a committed

membership, primarily parents of mentally handicapped children, and had access to

the latest technical data. Collectively, the groups had the financial resources

required to fight a protracted court battle if this became necessary. The legal

counsel representing the plaintiffs were expert, both in litigation dealing with the

rights of mentally handicapped persons (David Vickers and Dulcie McCallum have

long been associated with British Columbians for Mentally Handicapped People),

and in educational law (Wayne MacKay is the most prolific authority on Canadian

educational law and authored the text (MacKay, 1984b) used in most graduate

courses on the subject). Even given all of the above, the involvement of interest

groups was not obvious on the face of the case.

Educational decision-makers should not take comfort in the belief that this case

represents an isolated incident. Sussel and Manley-Casimir (1988) have pointed

out that the educational rights of physically disabled and mentally handicapped
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children are no better protected in the statutes of most other Canadian provinces.

Legal costs incurred in the Elwood case were paid in part by The Integrated

Education Legal Fund which was established by the Canadian Association for

Community Living ("Integrated Education", 1987). The Association is currently

raising funds to fmance a similar case in the Supreme Court of Ontario (p. 5). It is

fair to assume that when that case is resolved, whether by the courts or in an out

of-court settlement, the Association will turn its attention and its legal fund to yet

another similar case.

Even though the resolution of this case came through an out-of-court

settlement, Elwood v. Halifax County-Bedford has set a precedent (albeit, not a

legal precedent) and clearly illustrates the phenomenon of a Canadian interest group

successfully using litigation to force a change in educational policy. Sussel (1988)

points out that, "it was a similar court-ordered settlement in the 1972 United States

case of Pennsylvania Association for Retarded Children (pARC) v.

Commonwealth of Pennsylvania, that sparked the U.S. federal government to

introduce the Education for all Handicapped Children Act, (1975)" (p. 2). She

further speculates that:

Should Canadian courts and lawmakers decide to take a page from the
American experience and translate general constitutional equality guarantees
into concrete educational legislation and policies, Luke Elwood's fight and

precedent-setting [italics added] settlement will certainly figure prominently in
such a decision. (p. 2)

It is important that educational decision-makers realize that there was nothing

unique about this case; the interest groups involved and the tactics they employed

were not unusual. Similar groups representing other educational issues abound;
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they appear to be observing these events with considerably more intensity and

interest than are most educational decision-makers.

From Literature to Research

While review of the literature provides valuable information from which some

tentative conclusions may be drawn, it does not provide a definitive analysis of the

phenomena being studied and does not directly address the research questions

under consideration. For the most part, the literature considers each of the

phenomena, interest groups, the Canadian courts, and educational policy, in

isolation. While some writers consider the relationship between two of the

phenomena, very few deal with the complex interrelationships of all three. In

addition, while each of the writers of the literature reviewed touches on some point

relevant to one or another of the research questions, each does so while addressing

some other issue or question. While each contributes to an understanding of the

research questions posed in this study, each does so incidentally, each from a

different context and a different perspective. In short, they do not all address the

same questions and the same context (i.e., the interrelationship of all three of the

phenomena being considered). Finally, the literature considers these phenomena

and their relationships from a purely theoretical perspective; no first-hand research

which deals specifically with interest group use of the courts to influence

educational policy in Canada has been reported.

The research methodology described in the following chapter is designed to

shed some light on this void. The first phase of the study asked academics and

legal practitioners to address the issues raised by interest group use of litigation to

influence policy in the educational context The second phase of the study involved



intensive interviews of individuals representing both sides in twelve significant

court cases which involved the three phenomena being investigated.

127



128

Chapter 3

Methodology

The literature reviewed in the previous chapter pointed to the possibility that a

discernible phenomenon, specifically interest group use of litigation as a method of

influencing educational decision-makers, may be developing in the Canadian

educational policy-making arena. It further indicated that this phenomenon could

not occur unless a number of preconditions were met It also suggested that a

number of significant questions concerning this phenomenon have yet to be

adequately investigated. These questions have been operationalized in the formal

research questions introduced in Chapter 1 and in the methodology described

below. The following chapter specifically addresses each of the methodologies

employed in the two data-gathering phases of this research project and lays out the

rationale for the selection of the particular methodologies selected. As such it is

intended to provide the functional link between the literature and the two data

gathering phases of study.

The Research Design

The design of this study consisted of two research phases: (a) a questionnaire

survey of academics and legal practitioners, and (b) personal interviews with

representatives of interest groups and decision-making bodies which had been

involved in twelve selected cases. The methodology, and rationale for each phase

are discussed in detail in the following sections.
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Phase One: Questionnaire Survey of Academics and Practitioners

The first phase of the study investigated the perceptions of professionals who

worked in, or studied, the area of Canadian educational law, or studied Canadian

interest groups.

Questionnaire respondents were asked to respond to items designed to poll

their perceptions concerning changes in the roles and/or tactics of educational

interest groups and their perceptions concerning any changes in the roles and

philosophical stance of the Canadian judiciary. Particular reference was made to the

possible impact of the Charter of Rights. They were also asked to comment on the

implications of changes they believed were occurring.

Questionnaire respondents were also asked to rate the importance of selected

research questions to be investigated in the second phase of the study, and the

signficance of cases selected for intensive investigation. While the questions to be

investigated were logically drawn from review of the literature, it was possible that

these did not represent the full range of questions which might be profitably

investigated in the intensive interviews which were conducted in Phase Two.

Similarly, while the cases selected for intensive study had been identified through

review of the legal literature, it was possible that a particularly significant case

might have escaped the attention of the investigator. There were several reasons

why this might have occurred. First, contemporary educational law represents a

rapidly developing and changing area of study; the legal literature may have lagged

several months behind developments in the courts. Second, the involvement of an

interest group, or groups, is frequently not obvious in case reports. Third, cases

which might have been of significance to this investigation may not have been
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reported in the legal literature, either because they were not viewed as significant to

the study of Canadian law as a whole or because they were settled out-of-court. It

was, however, considered likely that professionals who worked in or studied

Canadian educational law or studied Canadian interest groups would be aware of

such cases, particularly those which have occurred in the region of the country in

which they taught or practiced.

Owens (1982) describes consensus seeking such as that described above as a

member check in which, "the investigator continuously corroborates data,

information, and perceptions with relevant others" (p. 15). He further states that,

"the process of member checks is perhaps the single most important means

available to the naturalistic inquirer for establishing the credibility of an inquiry" (p.

15). Owens also recommends peer consultation which involves discussion of the,

progress of the work and the nature of the experience with qualified peers ....

Peer consultation provides opportunities while the inquiry is still in progress to

check one's thinking, to raise questions and concerns, and to talk through
problems of which the investigator mayor may not be aware. (p. 15)

The use of such corroboration and consensus seeking is illustrated by the

procedures followed by Nicholls (1981) in his selection of significant cases for

study. ''The precaution was taken of consulting with the same triumvirate of

officials [in the case of Nicholls' study this involved the B.C.T.F, the B.C.S.T.A.

and the B.C. Ministry of Education] on whether they believed particular decisions

to be 'significant'" (p. 49). Nicholls further stated that, "attempts to ensure

objectivity were made through consultations with knowledgeable and experienced

education officials" (p. 53). The strategy used in the study followed Nicholls'
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example in seeking corroboration of the relevance of tentatively selected research

questions and the significance of the cases tentatively selected for intensive study.

Population for Phase One of the study. Phase 1 of the study polled the

perceptions of three groups of professionals selected because of their expertise in

rather esoteric portions of the Canadian socio-political milieu; academics who study

educational law at Canadian universities, academics who have published

extensively on Canadian interest groups, and legal counsel representing teachers'

associations and school trustees' associations. While this phase of the study sought

individual perceptions of a portion of Canadian political and legal realities, it sought

these from professionals who work in these areas rather than laypersons who have

become involved in educational policy disputes which resulted in legal actions.

Because the individuals polled in this phase were professionals who should have

represented dispassionate, objective points of view, a mail questionnaire format

was selected as an appropriate methodology for gathering this data.

Two copies of the structured questionnaire (included in Appendix B), with

stamped, addressed return envelopes, and appropriate cover letters (all cover letters

are included in Appendix C) were mailed to Chairpersons (or equivalent) of

Departments of Educational Administration (or equivalent) at 48 Canadian

Universities offering courses in this discipline. These Department Heads were

asked to forward the questionnaires, appropriate cover letters and stamped self

addressed return envelopes to the faculty member primarily responsible for the

teaching of educational law. This individual (hereinafter referred to as the Primary

Academic respondent) was asked, in a cover letter, to complete one of the

questionnaires.
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Because educational law may be an area of study pursued by faculty members

in other departments (e.g., Departments of Educational Foundations), or colleges

(e.g., Colleges of Law), the Primary Academic Respondents were asked to identify

any other member of their University's faculty actively involved in the study of

educational law. If such a faculty member could be identified, the Primary

Academic Respondent was asked to forward the second questionnaire to this

individual. A separate covering letter informed the faculty member so identified of

how he/she was selected, and requested that he/she complete and return the

questionnaire.

The same questionnaire with stamped, addressed return envelope, was mailed

to a selected group of 19 academics, identified from the literature, who had

published extensively in the areas of Canadian educational law and/or Canadian

interest group activity.

An identical questionnaire with stamped, addressed return envelope, was

mailed to the executive director, or equivalent, of 21 Canadian teachers'

associations and 19 school trustees' associations. A covering letter requested that

the questionnaire be forwarded to the association's legal counsel. A second

covering letter, attached to the questionnaire, requested that this individual complete

and return the questionnaire.

One hundred and fifty-five questionnaires were distributed in the first phase of

the study.

Phase Two: Intensive Interviews of Participants in Selected Cases

Because Phase Two of this study sought information concerning the opinions

and motivations of individuals and groups who had been active participants in
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educational policy disputes which resulted in court action, it was considered

appropriate to use a more qualitative approach to data gathering than was required

in the polling of professional perceptions.

The importance of this approach to this phase of this investigation is well

illustrated by Owens' (1982) consideration of the different linguistic treatment

afforded persons under study in rationalistic and naturalistic research.

In reporting rationalistic research ... persons under study are routinely referred
to as subjects, a term etymologically derived from the Latin word subjectus,
meaning literally to place one under, to put one under, another's control ....
naturalistic researchers rarely refer to "subjects" let alone "S's", More
commonly they speak of respondents - from the Latin word, respondens,
meaning responding, answering. The difference between this term and the
rationalistic paradigm's use of subject is not inconsequential; the latter clearly
reveals the intent of the rationalistic inquirer to control his or her subjects (or, at

least, control what happens to them) as opposed to the naturalistic inquirer's
intent to understand what the respondent experiences, knows, believes, feels
and values. (p. 16)

Suffice it to say that Phase Two of this study concerned itself with understanding

rather than controlling the persons from whom information was requested.

Owens (1982) points out that qualitative, or naturalistic, research is based on

two sets of concepts. First, qualitative research is based upon the naturalistic

ecological hypothesis which claims that, "human behavior is so significandy

influenced by the context in which it occurs that regularities in those contexts are

often more powerful in shaping behavior than differences in the individuals

present" (p. 5). Owens refers to the second set of concepts as the qualitative

phenomenological h)llothesis which holds that, "one cannot understand human

behavior without understanding the framework within which the individuals under

study interpret their environment, and that this, in turn, can best be understood
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through understanding their thoughts, feelings, values, perceptions, and their

actions" (p. 5).

These research concepts were considered particularly applicable to the

purposes of the present study for the following reasons. First, a particular interest

group-court-educational policy relationship represents a phenomenon which cannot

be completely understood when divorced from the unique context within which it

occurred. Second, litigation between educational interest groups and educational

decision-makers cannot be understood independent of the beliefs, values,

perceptions and motivations of the actors involved.

Obtaining data of such a subjective nature requires an open-ended approach to

questioning, one which does not preclude the introduction of fresh ideas or impose

the researcher's defmitions of reality. Such an approach must avoid simplistic

questions which force the respondent to accept one of a selection of preconceived,

acceptable responses. In addition, it must allow for the researcher to probe for

further elaboration where appropriate, enabling the researcher and the respondent to

pursue unanticipated but potentially fruitful avenues of discussion as these arise

during the interview. As Jackson (1988) points out, data of this type can best be

obtained through interviews (pp. 31-32). It is for these reasons that participants

from both sides of selected cases were intensively interviewed, in person, by the

researcher. On the other hand, this method of data gathering could not be allowed

to degenerate into an aimless conversation which mayor may not have fmally

addressed the questions this phase of the study was designed to answer. For this

reason all interviews were conducted using an interview schedule which ensured

that all relevant questions were addressed, without hindering the free flow of ideas
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(the interview schedules used with representatives of decision-making bodies and

representatives of interest groups are included in Appendices D and E respectively).

While a minimum of space for interviewer notes was provided in the interview

schedule, this was not intended as the primary means of recording the interviewees'

responses. All interviews were tape-recorded for future reference in order to ensure

that extensive note-taking on the part of the interviewer did not interfere with the

free flow of the discussion and to ensure accuracy in reporting the results of the

interviews.

Criteria for Selection of Cases for Intensive Study. The question of

determining which cases are to be considered as significant was most difficult. As

Nicholls (1981) points out, "there are no clear cut, basic criteria for significance ...

although some judicial decisions are more significant than others this will most

likely be due to a unique combination of the legal, operational and cost features" (p.

48). Allowing for a degree of latitude on the part of the researcher, the following

criteria were used for case selection.

1. The involvement of an interest group, the membership of which was

made up of ordinary Canadian citizens as opposed to individuals representing

professional or economic interests. This criteria is often difficult to establish

because the involvement of interest groups is not always obvious.

2. Direct or indirect relevance to the policy aspect of educational decision

making. This would preclude consideration of many cases such as those which

deal with non-policy related issues (i.e. libel, slander, assault, negligence, liability,

etc.).
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3. The precedent setting nature of the case. This would include the

jurisdiction of the court in question; clearly a decision of the Supreme Court of

Canada was of greater significance than a decision by a provincial court; the

decision of a provincial Court of Appeal was of more significance than a decision

of a lower court, and so on. This precluded consideration of most quasi-judicial

decisions (i.e. decisions of Boards of Reference, Arbitration Boards etc.). It did

not, however, preclude consideration of lower court decisions which could establish

widely accepted principles of law, or those decisions which were likely to establish

such principles on appeal to higher courts. One case which concluded with an out

of-court settlement was included because of its implications for other similar cases.

4. The cost implications of the decision. Decisions which had the potential

to have a profound effect on the amount, or allocation, of funding for education

were considered more significant than those which had few cost implications.

5. Relative consensus concerning the perceived significance of cases selected

for study among authoritative individuals involved in both the practical and

theoretical aspects of interest group activity and educational law in Canada.

In each case, relevant contact persons representing both sides of the litigation

were identified, usually from the legal report. These individuals were contacted by

telephone. Each contact person was asked to identify an individual who would be

knowledgeable concerning the evolution of the dispute and who could represent the

position of the interest group or the decision-making body, as the case may be. In

all cases, every effort was made to identify an interviewee who was knowledgeable

concerning the evolution of the policy dispute which led to the litigation. These

interviewees were contacted by telephone. In each case, the purpose of the study
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was explained to the potential interviewee and he or she was asked to consent to be

interviewed, in person, concerning the dispute, and the court action which resulted

from it. In each case the interviewee was asked to set aside approximately two

hours for the interview. All interviews were conducted by the researcher using the

structured interview schedule designed for this purpose.

The Nature of the Methodolo�

Social phenomena such as those investigated in this study are made up of

personal and group motivations, large and small "P" political considerations and

the idiosyncrasies of the Canadian Constitution and legal and educational systems.

Such phenomena are obviously complex. Attempting to reduce such complexity to

an array of quantifiable variables is inherently risky. It is likely that such an attempt

would represent a, "search for final solutions where these are not really available"

(Conquest, 1981), and would lead to consideration of only the more apparent and

superficial components of the issues and might well result in the production of data

totally lacking in the human elements which are the origin of these phenomena. As

Ryan (1988) states:

Social scientists do not have access to the positivists' mythical world, but
instead are enmeshed in the same complex web of values and meanings they
investigate. Since it is these values and meanings that give shape to the world,
an objective method that measures a world that is not as objective is just not

possible. (p. 69)

The data which was collected represents the opinions and perceptions of

persons knowledgeable in the areas about which they were polled, either through

their professional activities or through personal involvement in a particular legal

action. In neither case can the data be construed as fact or truth. However, to
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ignore such data would be to sacrifice the search for increased understanding

simply because it cannot produce the hypothetical certainty that is sometimes

claimed, but never achieved, by research of a more empirical nature. The

methodology employed in this study implies that understanding can best be

achieved through a rejection of the notion of a dichotomy between ontology, the

nature of existence, and epistemology, human perception of the nature of that

existence. While no apology is made for this fact, member checks and peer

corroboration were included to ensure that the study was not simply defined by a

single individual's (in this case the researcher's) reflective perceptions of reality.

The legitimacy of qualitative research has been debated in depth in the literature

of educational administration; the arguments of both sides of the debate are well

known, and their �resentation here would be unnecessarily redundant. While the

debate continues, it is safe to conclude that researchers are no longer faced with, "a

Hobson's choice of positivism or subjectivism" (Holmes, 1988, p. 75); qualitative

research methodologies have been accepted as, "complementary methods of

investigation available for use in the knowledge-production process essential to

informing educational administration" (Owens, 1982, p. 3). It was not, however,

the intention of this study to abandon the academic rigor usually associated with the

deductive, rationalistic, logical-positivist approach to research. As Owens (1982)

points out, "there are legitimate ways of conducting administrative inquiry other

than the traditional (rationalistic) way, and researchers need not be sloppy if other

alternatives are used" (p. 3).

----
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Validity and Reliability of Instruments

Research similar to that proposed had not been previously conducted. It was

not, therefore, possible to borrow or adapt existing research instruments. The

instruments designed for use in this study must be judged on the basis of their

successful implementation in pilot testing, their actual use in conducting of the

study and their face validity.

Both the questionnaire and the interview schedule were pilot tested before

being used in the study itself. The questionnaire was sent to counsel representing

the Saskatchewan Teachers' Federation, the Saskatchewan School Trustees'

Association, and academics involved in the study of educational law at the two

Saskatchewan universities. Because only four individuals were involved in this

aspect of the study, it was essential for their cooperation to be obtained. Each was,

therefore, personally contacted and asked to participate in piloting the instrument.

In addition to completing the questionnaire each of these individuals was asked to

provide a critique of the instrument The questionnaire was revised on the basis of

the comments of these respondents.

The interview schedule was pilot tested using a Saskatchewan case (Gerrard. et

al v.City of Saskatoon. (1987, Unreported, Sask. C. A.) which met the criteria for

significance listed above. Representatives of each side of the case were personally

contacted and asked to participate in piloting the instrument In addition to

participating in the interview, each of these individuals was asked to provide a

critique of the interview schedule and the interviewer. Minor revisions were made

to the interview schedule and interviewing technique on the basis of the comments

of these respondents.
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Data Analysis

In general, because this study seeks information concerning opinions,

perceptions and motivations, it required a qualitative approach to data analysis as

well as data gathering. However, there was no intention to completely exclude the

use of statistical methods of data analysis where they were appropriate. Clearly,

"some structure, some numbers, some categorization is essential, if a

comprehensive and accurate picture which will serve as a credible basis for

conclusions and recommendations is to be prepared" (Nicholls, 1981, p. 45).

Simple statistical techniques such as frequency counts and summaries are

necessarily used in the data analysis.

Tests of statistical significance were not employed in the study. As Jackson

(1988) points out, such tests are frequently used inappropriately, in a mistaken,

"attempt to be scientific, or to appear to be scientific.... to confer scientific

legitimacy on the work" (p. 155). The first stage of the proposed study attempted

to obtain data from a total population of knowledgeable Canadian professionals; the

second stage of the study involved individuals associated with selected significant

legal cases. In neither phase was any attempt made to randomly select a sample

from a population. Significance testing would, therefore, be inappropriate in both

cases. The simple statistical methodology which is used in this study, is to be

viewed as a means which contributes to understanding, and not as an end in itself.

Data obtained from questionnaires and interviews are reported in detail in

Chapters 4 and 5 respectively.
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Chapter 4

Reporting of Data, Part 1: The Questionnaire

Ouestionnaire Distribution

The population swveyed in the first stage of the project consisted of

professionals knowledgeable in the areas of Canadian educational law and Canadian

interest group activity. This population included academics studying and teaching
in the area of Canadian educational law , academics selected because of their

contributions to the literature of one or both of these areas, and legal practitioners

who regularly represented the interests of Canadian teachers' associations and

Canadian school trustees' associations. Because the number of individuals with the

desired expertise was limited, the study did not use a sampling procedure; rather,

every effort was made to ensure that as many knowledgeable academics and

practitioners as could be reached would be asked to contribute to the survey,

Questionnaire packages containing two questionnaires, two self-addressed,

stamped return envelopes, and appropriate cover letters were mailed to Department

Heads (or equivalent) of Departments of Educational Administration (or

equivalent) at 48 Canadian Universities. These Department Heads were asked to

forward the questionnaires, appropriate cover letters and stamped self-addressed

return envelopes to the faculty member with major responsibility for teaching in the

area of educational law. This individual (hereinafter referred to as the Primary

Academic respondent) was asked, in a cover letter, to complete one of the

questionnaires. In addition, the Primary Academic respondents were asked to

identify any other member of the university faculty who might be a suitable

respondent. If such an individual could be identified, the Primary Academic
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respondent was asked to forward the second questionnaire, cover letter and

stamped self-addressed return envelope to this person. These faculty members

(hereinafter referred to as Secondary Academic respondents) were asked, in an

attached cover letter, to complete and return the questionnaire.

Questionnaires, with cover letter and stamped self-addressed return envelope,

were also forwarded directly to 19 academics selected because of their contribution

to the literature of educational law and/or interest group activity. These individuals

will be referred to as Selected Academic respondents.

In addition, questionnaires packages, containing one questionnaire, appropriate

cover letters and a stamped, self-addressed return envelope, were forwarded to the

Executive Directors (or equivalent) of 21 Canadian teachers' associations and 19

Canadian school trustees' associations. In each case, a covering letter requested that

the questionnaire be forwarded to the association's legal counsel. A second

covering letter, attached to the questionnaire, requested that this individual complete

and return the questionnaire. Table 4.1 illustrates the initial distribution of the

questionnaires.

Table 4.1

Initial Distribution of Questionnaires

Respondent Category Questionnaires Distributed

Primary & Secondary Academic

Selected Academics

Practitioners (Teacher)

Practitioners (Trustee)
Total

96

19

21

19

155

----------------------- ----------------------------------------------
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Obviously, a degree of redundancy was planned into the distribution process.

It was expected that some potential respondents, well known for their involvement

in these areas, would receive more than one questionnaire. For example, a

Professor of Law, selected because of his/her contribution to the literature, may

have received a second questionnaire from a colleague in educational

administration. Alternately, a legal practitioner who also taught educational law on

a part-time basis, might have received questionnaires from a trustees' association

and from a department of educational administration. Indeed, these scenarios are

known to have occurred. Because the researcher's intention was to reach as many

qualified respondents as possible, this duplication was anticipated and considered

justifiable. The sources of all but one questionnaire were identified and cross

checked to ensure that each questionnaire returned was submitted by a different

respondent.

Seven weeks following the initial distribution of the questionnaires, follow-up

letters (included in Appendix C) were forwarded to all departments, associations

and individuals from whom questionnaires had not been received.

Questionnaire Response Rate

As noted in Table 4.2, a total of 57 questionnaires were returned by academics and

practitioners. Questionnaires were returned by 28 Primary and Secondary

Academic respondents, 12 selected academic respondents, six legal practitioners

representing teachers' organizations and ten legal practitioners representing school

trustees' associations. One unidentifiable questionnaire was received (the

"Respondent Information" section on the cover had not been completed).
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A number of factors must be taken into consideration when evaluating the

return rate of the questionnaire survey. The questionnaire was aimed at a rather

select group of respondents with expertise in rather esoteric portions of the

Canadian socio-political milieu. While it was not especially difficult to identify

professionals who should have expertise in the areas in question, it was more

difficult to develop a mechanism through which the majority of such individuals

could be contacted, while, at the same time, avoiding unnecessary duplication.

Table 4.2

Response to Questionnaire for Academics and PractitionerS

Respondent Category Questionnaires Received

Primary & Secondary Academic

Selected Academics

Practitioners (Teacher)

Practitioners (Trustee)

Unidentified respondent
Total

28

12

6

10

1

$7

Academics who study educational law are not all members of faculties of

education; of those who are, not all are members of departments of educational

administration. These individuals mayor may not have published extensively in

the areas of interest, and do not necessarily belong to the same professional

associations. In addition, no listings exist which identify legal practitioners who

represent teachers' organizations and trustees' associations. It was for these

reasons that the survey methodology described above was used, even though some

-,----
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duplication would be inevitable. The implications of this methodology must be

considered when attempting to evaluate the rate of return.

Some heads of departments of educational administration felt that no faculty

member in their department had the necessary expertise to respond to the

questionnaire. Indeed, two such department heads wrote to indicate that this was

the case.

In addition, 48 of the 96 questionnaires forwarded to departments of

educational administration were targeted for Secondary Academic respondents. It

was not expected that many universities would have two members of faculty with

the desired expertise; nevertheless, the possibility that this might be the case was

considered to be adequate justification for the inclusion of the extra questionnaires.

Although nine such questionnaires were returned, there is no way of accurately

estimating how many questionnaires were actually forwarded to Secondary

respondents. The range could vary from nine to 46 (two did not even reach a

Primary respondent; see previous paragraph).

At least one Selected Academic respondent felt that while he/she had expertise

in one area (educational law or interest group activity), he/she did not feel qualified

to respond to a questionnaire dealing with the interrelationships between the two.

One questionnaire was returned with a notation indicating that this was the case. It

was also expected that a number of Selected Academics would have also received

questionnaires targeted for Primary and/or Secondary respondents.

Not all teachers' organizations and trustees' associations employ their own

lawyers or retain the services of a legal firm on a permanent basis. A number of

smaller organizations were reluctant to ask the legal counsel they employ on an "as

-----------------
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needed" basis to complete the questionnaire, because they believed they would be

billed for the attorney's time. Seven such organizations (four teacher and three

trustee) indicated by letter that they had not forwarded the questionnaire. One

teachers' association forwarded the questionnaire to their attorneys with a note

inviting the finn to participate at its own expense, if it so desired. One teachers'

organization wrote to inform the researcher that the questionnaire had been lost In

addition, two trustees' organizations wrote to inform the researcher that they were

in the process of amalgamating with a third, and did not deem it as appropriate to

respond. Finally, it is possible that a number of practitioners may have also

received questionnaires targeted for Primary and/or Secondary respondents.

Given the above, a maximum distribution scenario (in which one would have

to assume that all questionnaires actually forwarded by department heads and

executive directors reached different possible respondents) would have resulted in a

total distribution of 140 questionnaires (see Table 4.3). Given this scenario, a

return of 57 questionnaires would indicate a response rate of 41 %.

Table 4.3

Maximum Questionnaire Distribution Scenario

Respondent Category
Questionnaires Which May

Have Been Forwarded

Primary & Secondary Academic

Selected Academics

Practitioners (Teacher)
Practitioners (Trustee)
Total

92

19

15

14

140

-,----
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However, if at the opposite extreme, one calculates the response rate using

only those questionnaires known to have been forwarded to respondents, the result

is obviously quite different (see Table 4.4). Given the minimum distribution

scenario, a return of 57 questionnaires would indicate a response rate of 77%.

Table 4.4

Minimum Questionnaire Distribution Scenario

Respondent Category
Questionnaires Known To

Have Been Forwarded

Primary & Secondary Academic

Selected Academics

Practitioners (Teacher)
Practitioners (Trustee)
Total

26

19

15

14

74

Clearly, neither scenario represents what actually OCCUlTed. All that can be

known is that the actual response rate was somewhere between 41 % and 77%.

Because the results collected from the questionnaires were not intended to constitute

a data base for significance testing or complex statistical manipulation, the response

rate was considered adequate for the purposes of this phase of the study.

Questionnaire Results

Respondents were asked to provide descriptive information on the cover of the

questionnaire (included in Appendix B); this included respondent category

(academic or legal practitioner), university and department (for academic

respondents), or organization represented (for legal practitioners). Details
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concerning respondents have been outlined above. The questionnaire itself

contained three distinct sections.

The flfst section of the questionnaire asked respondents to react to a number of

statements or questions concerning Canadian educational interest groups, the courts

and educational policy-making. For most items, respondents were asked to

indicate on a four-part, Liken-type opinion scale ("Strongly Disagree" to "Strongly
.

Agree"), the degree to which they agreed or disagreed with a given statement A

response of "1" indicated basic disagreement with the statement, while a response

of "4" indicated overall agreement with the statement. In order to avoid creating a

positive or negative mind set, some statements were framed in the positive, others

were framed in the negative. Provision was also made for "Don't Know"

responses.

In other questionnaire items respondents were asked to respond to a specific

question using a four-part, Likert-type frequency scale ("Never" to "Very

Frequently"). A response of "I" indicated that they believed the circumstance

described in the item did not occur, or occurred only very infrequently, while a

response of "4" indicated that they believed the circumstance described in the

question usually did occur or occurred frequently. Provision was also made for

"Don't Know" responses. In two questions (6 and 7), an opinion scale ("Strongly

Disagree" to "Strongly Agree"), was provided when a frequency scale ("Never" to

"Very Frequently") would have been more appropriate. This error (which was

entirely the responsibility of the researcher) was noted by several respondents. The

majority, however, responded to the questions simply by substituting the correct

scale or by clarifying their response in a written comment.

-

--�
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In all cases, space was provided for respondents to add brief written comments

if they wished. The comment section was to be used to clarify or expand upon

responses and/or to discuss the possible implications of the statement or question.

If the space provided was inadequate, respondents were instructed to use the back

of the page.

The second section of the questionnaire informed respondents that the second

phase of this study would involve in-depth interviews of individuals representing

both sides of selected Canadian cases which involved interest group use of litigation

as a method of influencing educational policy. It then listed several research

questions which had been tentatively selected for investigation. Respondents were

asked to rate, based upon their knowledge and experience, the importance of each

research question on a four-part Likert-type scale ("Not Important" to "Very

Important"). In each case, a response of "1" indicated basic disagreement with the

importance of the research question, while a response of "4" indicated overall

agreement with the question's importance. Space was provided for written

comments. In addition, respondents were asked to recommend alternate or

additional questions which they believed would improve the relevance,

appropriateness, and/or comprehensiveness of the study as a whole.

The third section of the questionnaire provided descriptions of the cases which

had been tentatively selected for intensive study in the second phase of the study.

The criteria used for case selection were also provided. Respondents were asked to

rate the significance of the selected cases on a four-point Likert-type scale ("Not

Significant" to "Vcry Significant"), given the criteria provided and their own

experience. In addition, they were asked to comment briefly upon why they
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believed particular cases were significant, or not significant Finally, respondents

were asked to identify additional or alternative cases which they believed might be

significant to the purposes of the study.

Results obtained will be described in the following sections of Chapter 4.

Because both phases of this project (questionnaire and interviews) bear directly on

the study's research questions, discussion and interpretation of these results will be

included in the discussion of the research questions in Chapter 6, together with the

interpretation and discussion of the results of the second phase of the study (in

depth interviews).

Questionnaire Section 1; The Interest GrouplLiti�ationlPolicy Phenomenon

In order to facilitate the presentation of data obtained from Section 1,

questionnaire items will be grouped under the following headings: (a) Perceptions

Concerning Educational Interest Group Activity; (b) Perceptions Concerning Use

of Litigation by Interest Group Type; (c) Perceptions Concerning Tactics Used by

Interest Groups Before Litigation; (d) Perceptions Concerning the Influence of the

Charter on the Courts' Role in Educational Policy-making; (e) Perceptions

Concerning the Importance of American Law and Precedent; (0 Perceptions

Concerning the Role of the Judiciary in Educational Policy-making; and, (g)

Perceptions Concerning the National Implications of Educational Interest Group

Use ofLitigation.

In each case, the mean response and standard deviation for each item will be

presented in a tabular format This will be followed by a brief description of the

data, supplemented by brief quotations from the verbatim comments provided by
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respondents. Finally, a brief summary of responses will be provided for each

group of items. 1

Perceptions concernin2 educational interest woup activitY. Results for

questionnaire items which dealt with educational interest group activity are

summarized in Table 4.5.

In general, respondents agreed (mean response - 3.45) that interest groups are

currently active players in the Canadian educational policy arena. One indicated that

such activity may be expected to increase, "As time passes, interest groups are

bound to have a greater and greater impact on the educational policy arena in

Canada." Activity by groups within provincial educational systems (e.g., teacher,

administrator and trustee groups), was noted by a number of respondents. On the

other hand, several pointed out that interest group activity tends to centre around

local issues and therefore varies from place to place and from time to time.

Most expressed basic disagreement (mean response - 1.44) with Item 2,

indicating a general perception that educational interest group activity has increased

over the past decade. As one stated, "My own feeling is that they have become

much more active. They arise more quickly now." One practitioner representing a

trustees' association expressed the opinion that activity has increased most

significantly since the implementation of the Charter.

1 In the interest of conserving space, a complete listing of all verbatim
comments has not been included in the final version of this dissertation. A

complete listing of comments, approximately 65 typed pages, may be obtained
from the author.
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Table 4.5

Perceptions Concernin� Educational Interest GrouP Activity

Questionnaire Item
Mean

Response
Standard
Deviation

Interest groups are currently active players in
the educational policy arena in Canada.a 3.45 .81

Interest groups have not become more active
players in the Canadian educational policy arena

in the last decade.a 1.44 .72

In the past decade, Canadian educational interest
groups have not become more willing to employ
confrontationalist tactics.a 1.94 .92

Canadian educational interest groups have become
more litigious in the past decade.a 3.43 .72

Appellant(s)/plaintiff(s) are represented by, or

supported by, an interest group?b 3.33 .76

Respondent(s)/defendant(s) are represented by, or

supported by, an interest group?b 2.82 1.03

a

b
Scale: Strongly Disagree 1 2 3 4 Strongly Agree
Scale: Never 1 2 3 4 Very Frequently

Respondents also expressed basic disagreement (mean response - 1.94) with

Item 3, indicating a general perception that educational interest groups are now

more likely to employ confrontationalist tactics in order to achieve their ends. As

one practitioner pointed out, "A review of case law indicates that, particularly with

respect to the matter of language rights, groups are more willing to use a legalistic

approach to attempt to solve problems that they perceive as existing. By its very

nature, litigation is confrontational." Another respondent indicated that, "examples

of highly confrontational tactics may be found among English-language rights

-----
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groups in Quebec (Charter s. 23), francophone groups outside, promoters of

Christian schools, groups supporting the physically disabled are very activist" On

the other hand, one respondent indicated a perception that groups have always used

confrontational tactics.

More specifically, most indicated a perception (mean response - 3.43) that

educational interest groups have become more litigious in the past decade. As one

practitioner put it, ''The law reports are replete with examples of the litigiousness of

such interest groups, and even the reports do not include all the cases, since not all

of them are reported." Several indicated that they did not see this as a positive

development, for example, "I fear we are seeing more educational decisions being

made by lawyers and judges." Two mentioned government funding for court

challenges as a factor in increased interest group use of litigation.

Respondents also agreed (mean response - 3.33) that appellant(s) or plaintiff(s)

are frequently represented by, or supported by, an interest group. As one

Academic stated, "Very often. Even Pastor Jones was supported by

fundamentalist churches and conservative media. Litigants are often the vanguard

of a larger movement." Another felt that use of litigation results from the relatively

closed nature of Canadian educational policy-making, "Yes, I think almost by

definition. Compared to the U.S., Canadian educational governance can be

regarded as highly authoritarian. Provincial depts traditionally 'rule the roost' .

Interest articulation has to occur somewhere."

To a lesser degree, respondents also indicated (mean response - 2.82) that

defendant(s) are often represented by, or supported by, an interest group. Several

pointed out that the defendant is frequently a body, such as a school board, which
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itself may be viewed as a group representing specific interests. In addition, such

groups are frequently supported by their umbrella organizations. As one put it, "To

the extent that an individual board might find itself in that position, it would be

often the case that the provincial body of School Trustees would attempt to obtain at

least intervener status for the purpose of supporting the position of the Board."

In summary, respondents appeared to view interest groups as active in the

educational policy arena. In addition, they perceived an increase in group activity,

an increase in group use ofconfrontationalist tactics in general, and of litigation in

particular, with both plaintiffs and defendants often represented by, or supported

by, groups representing particular interests.

Perceptions concernin2 use ofliti�ation by interest �p ttPe. Questionnaire

data concerning the relationship between use of litigation and interest group types

(as defined by Pross, 1986) are summarized in Table 4.6.

Responses indicated a perception that litigation is more frequently used by

Institutionalized groups, Mature groups and Issue-oriented groups. Fledgeling

groups were seen as less litigious. Ranking of group types, by likelihood of

litigation use, supported this conclusion.

However, comments concerning use of litigation by some types of groups

created some interesting contradictions. Several respondents focused on the

inability of Issue-oriented groups to afford the costs of litigation; others pointed out

that because such groups lack access to decision-makers, they are more likely to

use litigation. On the other hand, several indicated that Institutionalized groups,

because they have access to decision-makers, prefer to use persuasion rather than
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litigation; others indicated that because Institutional groups have the required

resources, they are more likely to litigate.

Table 4.6

Perce.ptions Concernin� Use ofLiti�ation by Interest Group Type

Mean Standard
Response Deviation

2.80 .83

2.59 .76

2.32 .73

2.52 1.02

Questionnaire Item

Institutionalized Interest Groups use litigation as a

vehicle for influencing educational policy.a

Mature Interest Groups use litigation as a vehicle

for influencing educational policy.a

Fledgling Interest Groups use litigation as a

vehicle for influencing educational policy.a

Issue-Oriented Interest Groups use litigation as a

vehicle for influencing educational policy.a

a Scale: Never 1 2 3 4 Very Frequently

Two respondents pointed out that the distinctions between some types of

groups (particularly Issue-oriented and Fledgeling groups, and Institutionalized and

Mature groups) were too fine, It should also be noted that while respondents

indicated that, overall, larger, better-organized, wealthier gr.oups were more likely to

appeal to the courts, they also indicated that Issue-oriented groups use this tactic.

In general, respondents did not view litigation as a tactic associated with

particular interest group types. They did, however, indicate a perception that

Fledgeling groups were less likely to pursue their ends through the courts.

Perceptions concerning tactics used by interest groups before litigation.

Perceptions concerning the tactics educational interest groups employ, before

appealing to the courts, are summarized in Table 4.7.
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Table 4.7

Perce.ptions Concernin� Tactics Used by Interest Groups Before Litiiation

Questionnaire Item
Mean

Response
Standard
Deviation

The following tactics are employed by interest

groups � they appeal to the courts.a

Publicity focused protests

Presentation of briefs to public bodies

3.49

3.54

3.00

.63

.63

.86Public relations activities

Confrontation with politicians and
government officials 3.51 .57

Regular formal and informal contact

with decision-makers 3.17 .86

a Scale: Never 1 2 3 4 Very Frequently

Respondents indicated that all types of groups use the influence tactics listed.

However, many pointed out that larger, better-organized, wealthier groups tend to

prefer lobbying and public relations tactics, while smaller, less sophisticated groups

tend to use more confrontationalist tactics such as protest and confrontation. As

one stated, "All 'weU-developed' interest groups employ lobbying and PR

techniques to an ever-increasing degree of frequency and sophistication." Another

pointed out that, ''The Issue-oriented groups tend to use the publicity-oriented

approaches whereas Institutionalized groups tend to work through the system. The

latter acts more as a lobby group."

It is interesting to note that Academics indicated that groups frequently use

public relations tactics (mean Academic response - 3.15); Practitioners, while

agreeing that such tactics are sometimes used (mean Practitioner response - 2.63),
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indicated that they do not see such tactics being used as frequently as the

Academics would suggest.

Overall, questionnaire data indicated that interest groups usually employ the

tactics described, before using litigation. There was also a perception that the

specific tactics used before litigation may be a function of the type of interest group

involved in the policy issue.

Perceptions concemin� the influence of the Charter on the courts' role in

educational policy-makin�. Perceptions concerning the influence of the Charter of

Ri�hts, in general, and of 7 sections of the Charter in particular, are summarized in

Table 4.8.

Generally, respondents agreed (mean response - 3.55) that the Charter has the

potential to greatly enhance the courts' role in educational policy-making. As one

Academic stated, "Probably the most significant development in education in this

country .... I don't know what comparative benchmark could be used."

However, many hastened to add that the actual impact of the Charter is as yet

unknown. Several respondents pointed out that Charter consciousness (i.e.,

"potential judicial interpretation if they (ed. officials) don't get it [policy] right."),

may have more direct effect on educational policy-making than will court decisions,

"even in the pre-litigation stage, legislative draftsmen will try to circumvent

possible Charter pitfalls." Respondents also indicated that 6 of the 7 Sections of the

Charter specifically referred to in the questionnaire would have an impact on

educational policy-making. Two also indicated that Section 1 - the Reasonable

Limits clause (which was not included as a separate item in the questionnaire)
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would figure in judicial interpretation of the constitutionality of educational policy

decisions.

Table 4.8

Perceptions Concerning the Influence of the Charter on the Courts' Role in
Educational Policy-making

Questionnaire Item
Mean

Response
Standard
Deviation

The introduction of the Charter will have a

significant effect on the courts' role in influencing
educational policy.a 3.55 .61

Judicial interpretation of the following Sections
of the Charter will have a significant impact on

educational policy-making.a

Section 2 - Fundamental Freedoms

Section 7 - Life, Liberty, Security of the Person
and Fundamental Justice

3.36 .76

2.92 .94

2.73 1.00

2.39 1.02

3.53 .70

3.59 .68

3.14 .87

Section 8 - Search or Seizure

Section 10 - Arrest or Detention

Section 15 - Equality Before and Under Law and
Equal Protection and Benefit of Law

Section 23 - Language of Instruction

Section 29 - Rights Respecting Certain Schools
Preserved

a Scale: Strongly Disagree 1 2 3 4 Strongly Agree

Perceptions concerning Section 2 (mean response - 3.36), which deals with

fundamental freedoms, focused on the impact of these rights on religious activities

in public schools. Four respondents specifically referred to the Zylberberg case as

an example of such an impact.
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Respondents also indicated (mean response - 2.92) that Section 7, which deals

with life, liberty, security of the person, and fundamental justice would have an

impact Two indicated that the question of whether 'liberty' included the right to an

education, may become an important issue. It should be noted that Practitioners

responded quite differently than did Academics (Academic mean response - 3.13,

Practitioner mean response - 2.40), indicating that Academics considered Section 7

to be more important than did Practitioners. No Practitioners chose to add verbatim

comments on the impact of this Section.

Similarly, responses indicated (mean response - 2.73) that Section 8, which

deals with search and seizure, would have an impact. Comments on the impact of

Section 8 focused on the.&. v. LMaQ. (Ont. C.A.) case which determined that,

"Searches in schools are for the most part constitutionally valid. Possible

exceptions are strip searches and random searches (or blanket searches)." Once

again, while Practitioners responded quite differently from Academics (Academic

mean response - 2.972, Practitioner mean response - 2.133), Practitioners did not

indicate why they felt Section 8 would have less impact than did Academics.

Overall, respondents indicated (mean response - 2.39) that they did not view

Section 10, which deals with arrest or detention, as particularly important in the

context of educational policy-making. Academics, who generally viewed this

section as more important than did Practitioners, suggested that Section 10 might

become an issue in the areas of questioning students and "detaining" students. One

practitioner noted that case law appears to have established, "the right of school

personnel to detain as part of the general maintenance of order and discipline within

the school."
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Respondents indicated (mean response - 3.53) that Section 15, which deals

with equality before and under the law and equal protection and benefit of law, may

be expected to have an impact on educational policy decisions in the areas of

religious education, special education and equality of provision of minority

language education.

A number pointed out (mean response - 3.59) that Section 23, which deals

with language of instruction, was, "directed specifically at educational policy." As

one practitioner stated, "The increase in litigation with respect to this subject matter

quite evidently makes it the 'hot item' in the Charter so far as educational policy is

concerned." Interestingly, two selected academics suggested that Section 33 (the

"Notwithstanding" clause) would be used to override Section 23 rights, when, in

fact, Section 33 can be used only to override provisions of Section 2 or Sections 7

to 15 of the Charter.

Respondents pointed out (mean response - 3.14) that Section 29, which

preserves the existing rights of denominational, separate or dissentient schools,

merely protects rights which already existed. However, as one practitioner stated,

"While this provision preserves existing rights, the inclusion of it raises the issue of

. what � those existing rights." Again, one selected academic suggested that

Section 33 (the "Notwithstanding" clause) would be used to override Section 29

rights, when in fact, Section 33 cannot be used to override the provisions of Section

29.

In summary, respondents indicated that the implementation of the Charter of

Ri�hts and Freedoms will have a profound impact on Canadian educational policy

making. Whether this impact will manifest itself primarily in court decisions or
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through Charter consciousness on the part of policy-makers has yet to be

established.

Perceptions concernin� the importance of American law and precedent.

Perceptions concerning whether the implementation of the Canadian Chaner of

Ri�hts and Freedoms has increased the relevance of American law and precedent

are summarized in Table 4.9.

Table 4.9

Perce.ptiODS Concernin � the Importance of AmeriCan Law and Precedent

Questionnaire Item
Mean

Response
Standard
Deviation

The introduction of the Charter has made

Canadian law more similar to American law.a 3.13 .84

Precedents concerning educational policy set in
American Courts have not become more relevant
to the contemporary Canadian legal contexta 2.23 .92

a Scale: Strongly Disagree 1 2 3 4 Strongly Agree

Academics and Practitioners agreed (mean response - 3.13) that the Charter of

Ri�hts has made Canadian law more similar to American law. However, both

groups indicated that important differences still exist in the nature of the rights

guaranteed in two Constitutions. In particular, they point to Section 1 (Reasonable

Limits) and Section 33 (the "Notwithstanding" clause) which have no equivalents

in American law. "Elements of differentiation are section 1 'reasonable limits'

clause and s. 33 'override.' These distinguish us from the U.S. constitutional

system. There is more scope for Parliament or provincial legislatures to playa role

in interpreting the law - judicial interaction is explicitly envisioned." In addition,

one practitioner pointed out that there are also significant differences, "in the
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political/legal framework which will preclude a great deal of copying of legal

trends."

In general, responses basically disagreed (mean response - 2.23) with the

statement, "Precedents concerning educational policy set in American Courts have

not become more relevant to the contemporary Canadian legal context," indicating
,

a perception that such precedents have become more relevant. As one respondent

stated, "A simple glance at any of the recent cases - with their discussion of U.S.

precedents shows this." However, a number also pointed out that while American

precedents may have become more persuasive, they have not become binding on

Canadian courts. "American cases must be treated with care because they arise in a

different cultural context, and embody a different philosophy, but any judge invited

to take a particular path is happier to know another has gone before him."

In summary, questionnaire data reflected a perception that the inclusion of a

Charter of Rights and Freedoms in the Canadian constitutional document has made

Canadian law more similar to, but by no means identical to, American law. They

also indicated that while this increased similarity has increased the relevance of

American precedent, it has not made American precedent in any way binding on

Canadian courts.

Perceptions concernin� the rote of the judiciazy in educational policy-makin�.

Responses concerning the role the Canadian judiciary are playing, and should be

playing, in educational policy-making are summarized in Table 4.10.

Respondents perceived the judiciary to be assuming a more prominent role in

educational policy-making (mean response - 3.27). As one practitioner stated,

"Francophone rights, clarification of existing rights under Section 29 of the Charter,
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and rights relating to search, seizure and detention are all affected and interpreted by

the judiciary, and those decisions directly affect educational policy." While they did

not see a fundamental change in judicial attitudes, "I believe that the general policy

of 'curial deference' to the appropriate levels of government continues to exist;"

they did suggest that the Charter, "requires courts to be more involved." Several

indicated that they did not view increased judicial intervention in a positive light.

"Unfortunately [Judges intervene in educational matters] without adequate

preparation for the social engineering they engage in."

Table 4.10

Perceptions Concemin� the Role of the Judiciary in Educational Policy-makin�

Questionnaire Item
Mean

Response
Standard
Deviation

The Canadian judiciary is assuming a more

prominent role in influencing the development
of educational policy.a

The Canadian judiciary should not have a role

in determining educational policy.a

3.27 .72
.

2.19 1.12

a Scale: Strongly Disagree 1 2 3 4 Strongly Agree

Respondents expressed overall disagreement (mean response 2.19) with the

statement, "The Canadian judiciary should not have a role in determining

educational policy." It should be noted, however, that Academics and Practitioners

responded in quite different ways. The mean response for Academics was 2.00,

while the mean response for Practitioners was 2.63. Practitioners appear to have

addressed this issue from a more programmatic or value-laden perspective. As one

practitioner stated, "They [courts] are the last line of defence and should be resorted

to rarely and only when necessary; but the role is fundamental." Another stated
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that the, "court[s] shouldn't be drawn into administrative decision-making." A

third pointed out that the, "[Courts] have [a] traditional & Chaner role in protecting

individual rights. But should maintain hands off attitude where there is b.f. [bone

fide] attempt to accommodate those rights - court shouldn't be drawn into

administrative decision-making."

Academics, on the other hand, appear to have approached this issue in a more

descriptive, and rather fatalistic, manner. Typical comments included, "I don't

think it can be avoided," and "The courts have a role in every other sphere of

Canadian Society; why not in Education?"

Overall, respondents appeared to share the perception that the judiciary is

becoming more involved in educational policy-making. Academics appeared to

view judicial intervention as afait accompli; practitioners, on the other hand,

appeared to view the courts as being drawn into administrative areas where they

may not belong.

Perce.ptions concernin� the national implications of educational interest group

use of liti�ation. Respondents' perceptions concerning the National implications of

educational interest group use of litigation are summarized in Table 4.11.

While they generally agreed (mean response - 3.06) that educational interest

group use of litigation has created conditions under which educational policy may

be determined (defacto) on a national level, verbatim responses indicated differing

points of view on this issue. Some cited examples which they felt supported the

national policy argument, "The development of the 'where numbers warrant test'

and other tests associated with the appropriateness of providing language

instruction are evidently of national significance." Another pointed out that the,
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"major feature of the Charter is the national scope of a Supreme Court of Canada

ruling." Others appeared to disagree, "This is very doubtful in my view. The

'national schoolboard' role for the Sup Ct. borrowed by Manley-Casimir & Sussel

from the U.S. is overstated." Others chose a wait-and-see attitude; as one Selected

Academic put it, "I do not think so, �."

Table 4.11

Perceptions Concemin� the National Implications of Educational Interest Group
Use of Litigation

Questionnaire Item
Mean

Response
Standard
Deviation

Interest group use of the courts has created
conditions under which educational policy may be

determined (de facto) on a national level.s 3.06 .84

Interest group use of the courts has created a

channel through which the federal government
may become more involved in educational

policy-making in Canada.a 2.58 1.00

a Scale: Strongly Disagree 1 2 3 4 Strongly Agree

While there was general agreement (mean response - 2.58) that interest group

use of litigation could open a new avenue for federal involvement in education,

differing points of view were also expressed on this issue. One pointed out that,

''The existence of funding at the federal level for Charter challenges will indeed

result in the creation of a channel through which the federal government can

become and will become involved in educational policy-making in Canada, if for

no other reason than the funding of litigation that will have that possible outcome."

Another stated, "Yes, siding with francophone groups outside of Quebec; finances

and sometimes counsel can be funded by the Department of Justice. High profile
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federal figures may either support or remain silent in certain cases." Others

disagreed, "The Federal Govt. has enough problems already without getting

involved in Education. B.N.A. Act unequivocally determines Prov. jurisdiction."

A "wait-and-see attitude" was also expressed, "Whether they will choose to use

this channel is not entirely certain."

In summary, the mean responses indicated that interest group use of litigation

could result in national educational policy, and that this type of litigation could open

up a new avenue for federal involvement in educational policy. However, opinions,

both pro and con, were expressed on both issues.

Questionnaire Section 2: Respondent Ratin� of Tentatiyely Selected Research

Questions

In Section 2, respondents were asked to rate six research questions which had

been tentatively selected for more intensive study. In each case, respondents were

asked to rate the importance of the research question on a four part Likert-type scale

("Not Important" to "Very Important"). In rating the tentative questions they were

also asked to provide general comments and to recommend additional or alternative

research questions.

The mean response and standard deviation for the rating of each question are

summarized in Table 4.12. This table is followed by a brief description of the data,

supplemented by quotations from the verbatim comments provided by

respondents. Finally, a summary of responses is provided. Because questionnaire

feedback on the tentatively selected research questions relates directly to the final

selection of the research questions investigated in Phase Two of the study,
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discussion of additional or alternative questions is included in Chapter 6,

"Application of the Data to the Research Questions".

Respondents indicated that all of the tentatively selected research questions

were worthy of more intensive study. Verbatim comments concerning the research

questions appeared to divide neatly into the following categories:

Table 4.12

ResPonses Concernin� the Importance of the Selected Research Questions

Mean
Response

Standard
DeviationResearch Questions

To what degree are Canadian educational interest
groups using litigation as a vehicle for achieving
their ends1a 3.51 .79

Are there consistencies evident in the context of

particular cases which aid in understanding why
interest groups choose litigation as a method of

influencing policy1a 3.09 .81

How do interest groups which use litigation
obtain the funding required to pursue their ends
in the courts1a 3.37 .78

Are particular types of educational interest
groups more likely to use litigation to influence
educational policy in Canada1a 3.33 .82

Can a pattern of interest group protest which

culminates in court action be identified?a 3.02 .90

Do interest group representatives and

representatives of policy-making bodies view

litigation as an efficient or effective mechanism
for arbitrating disputes concerning educational

policy1a 3.19 .93

a Scale: Not Important 1 2 3 4 Very Important



--

168

1. Some respondents addressed the issue presented by the research question

itself, rather than commenting upon the question's importance to the study. For

example, in reacting to the first research question, one Academic stated, "Catholic

School Trustees' Associations in Alberta and Saskatchewan are working steadily to

get back to a kind of Dual System known to us last in 1885-1892. Court cases and

political pressure for changed legislation are being used."

2. Two commented on the wording of specific questions. For example, one

Academic questioned the wording of the sixth question, "I wonder a bit about the

wording of number 6. Is it a matter of 'arbitrating disputes' ... or of seeking

redress for perceived grievances, or of seeking to achieve policy aims?"

3. One commented on the utility of the methodology employed in the

questionnaire, (i.e., seeking feedback from knowledgeable professionals), "I

seriously doubt whether this approach will provide helpful or accurate information.

The way to find out about p.s. 's [?] is through case-by-case study, not

'opinionaires' [sic]. The presupposition that 'informed experts' will provide a

useful analysis of the present situation is unwarranted; also we simply do not have

enough experience with the C of R [Charter of Ri2hts] as yet to be sure of the role

of it and the courts in policy-making."

4. Several suggested general areas which might be investigated, as opposed

to the suggestion of a specific question or questions. One, for example,. suggested

that, "the growth of class actions should be examined."

5. Two commented that some interest group activities in Quebec represented

qualitatively different concerns than do similar activities in other areas of Canada.

Investigation of these activities was seen as deserving of independent study. "Any
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research of that type must take into account the 'specific' (and more 'strategic')

position of French Quebecers for any matter which could be held by 'Federal' or

'all across Canada' organizations or pressure groups. Political or 'survival' matters

are different from the general 'value' matters....
"

In summary, respondents suggested that all of the tentatively selected

questions were important to the purposes of the study. Verbatim comments were

varied; some attempted to address the issue presented by a specific question, some

questioned the wording of particular questions, others suggested general areas for

further investigation, one questioned the utility of the questionnaire methodology,

two commented on the unique nature of interest group activities in Quebec.

Respondents also suggested 33 additional or alternative research questions; these

are discussed in the following chapter.

Questionnaire Section 3: Respondent Ratin�s of the Si�ificance of Cases

Tentatiyely Selected for Intensive Study

In Section 3, respondents were asked to rate the significance of the 12 cases

tentatively selected for investigation in the second phase of the study. In each case,

respondents were asked: (a) to rate the significance of the selected case on a four

pan Likert-type scale, ("Not Significant" to "Very Significant"); (b) to provide

brief comments concerning why they believed a particular case was significant or

not significant; and (c), to suggest additional or alternative cases for intensive study.

In order to facilitate discussion, the key outlined in Table 4.13 will be used to

identify particular selected cases in the text of this, and subsequent, chapters.
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Table 4.13

Key to Abbreyiated References to Selected Cases

Selected Cases Abbreviated Reference

Elwood et at v. The Halifax County-Bedford District School Board, (1987). Elwood

Laurent Lavoie Jose.ph Luc foirer. Leo LeBlanc and the Committee for
French Education v. The Attorney General of Nova Scotia and the

Cape Breton District School Board, [1988]. �

Association of Parents for Fairness in Education Grand Falls District 50

Branch v. La Societe des ACadiens Du Nouveau-Brunswick Inc. and
L'Association des Counseillers Scolaires Francophones Du
Nouveau-Brunswick and Minority Language School

Board No 50, [1987]. Parents for Fairness

Jacques Marchand et at v. Simcoe County Board of Education and
Her Majesty the QUeen in Right of Ontario, [1986]. Marchand

Hicklin� Horbay and Legris v. Lanark Leeds and Grenville County
Roman Catholic Separate School Board, (1986). Board of Inquiry. Hickling

Zylberberg et at v. The Director of Education
of the S UdbllTV Board of Education, [1988]. Zylberberg

Commision des Ecoles Fransaskoises Inc . Association Culturelle

Franco-:Canadienne De La Saskatchewan Inc et at v.

Government of SaskatcheWan, [1988]. Fransaskoi ses

Gerrard. et at v. City of Saskatoon, [1987]. Gerrard

Jean Claude Mahe Angeline Martel Paul Pube et at v. Her Majesty
the QUeen in Right of the Province of Alberta, [1987]. Mahe

R.. v. �, [1986]. �

Hardy et at v. Minister of Education and Board of School
Trustees for District 75 (Mission), [1985). Hanly

Barbara Whittington. et aI. v. The Board of School
Trustees No 63 (Saanich), [1987]. Whittington

The mean response and standard deviation of responses concerning each case

are summarized in Table 4.14. This table is followed by a brief description of the

_=
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data, supplemented by brief quotations from the verbatim comments provided by

respondents. Finally, a summary of responses is provided. Since consideration of

feedback concerning selected cases relates directly to the second phase of the study,

discussion of selected and suggested cases has been included in Chapter 5,

"Reporting of Data: Part 2, The Interviews".

Table 4.14

Responses Concerning the Significance of Cases Selected for Intensive Studya

Mean Standard
Selected Cases Response Deviation

Elwood 3.27 .87

� 3.48 .65

Parents for Fairness 3.11 .82

Marchand 3.35 .72

Hickling 3.28 .77

Zylberberg 3.53 .79

Fransaskoises 3.46 .62

Gerrard 2.58 1.05

Mahe 3.68 .51

� 2.96 .96

llaoh 3.09 .97

Whittington 2.93 1.06

a Scale: Not Significant 1 2 3 4 Very Significant

While there was general agreement that Elwood was a significant case (mean

response - 3.27), responses also reflected a split between perceptions of Academics

t_
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(mean - 3.54) and Practitioners (mean - 2.57). Practitioners pointed out that

because Elwood was settled out-of-court, no kgal precedent was established. As

one practitioner commented, "not bindin2 on anyone except parties. This was a

� issue and would be of litde influence in another similar court case." One

practitioner objected to the case description provided. "Description is misleading -

family did!1Q1 get everything they had demanded - opposite is closer to truth. Not

significant as settlement creates no precedent. P.S. We acted as Counsel for the

Board!"

Academics, on the other hand, while recognizing the fact that a legal precedent

had not been set, appeared to believe the case was, nevertheless, more significant.

As one pointed out, "the threat of litigation may be as powerful an influence on

policy as a case decided in court!" Another stated, "although settled out of court,

the legal arguments set out by Wayne MacKay in his articles & summaries are as

good an exposition of Charter principles in connection with ed. & the handicapped

as can be found anywhere. Since the field [special education] is so rich in potential

for litigation, and the (initial) positions taken by ed. officials so typical, there are

important lessons to be learned from this case." A third Academic argued, "this is

an extremely good example of an attempt which succeeded. The accommodation

reached may well serve as a pattern for other school boards."

In summary, both Academics and Practitioners viewed Elwood as a

significant case. However, Practitioners argued that its significance was

substantially reduced because it was settled out-of-court. Academics appeared to

indicate that this did not substantially reduce its significance.
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Responses indicated (mean response - 3.48) that Layoie was considered a

significant case. In general, Lavoie was considered significant because it shed light

on the interpretation of Section 23 of the Charter. As one respondent pointed out,

the case had national significance, "this case in the context of S. 23 of the Charter is

clearly of help to all school boards who are asked to establish similar programs

throughout all of Canada." Another pointed out that, "this case is fundamental to

the minority education provisions of the Charter, and therefore serves to explore the

role of the courts and litigants in that context"

More specifically, they suggested that Lavoie would illuminate the "where

numbers warrant" clause in Section 23. One Academic commented, "surely,

Justice Hallett is applying a much too narrow standard here. Fifty students

anywhere else should be an ample number for establishing a s. 23 francophone

school. I would be extremely surprised if the Supreme Court of Canada agreed!"

Another stated, "important as being a further development of the 'where numbers

warrant test,.,,2

While respondents acknowledged that the dual nature of the New Brunswick

school system made the Parents for Fairness case somewhat unique, they still

considered it to be significant (mean response - 3.11). There appeared to be two

reasons for this. First, this case helped to define, "the difference between French

Immersion and a Francophone Program. This distinction is of importance and has

relevance to school boards in Alberta where school board trustees have often

lumped the programs together or confused the two." Second, the granting of

2 It should be noted that the decision in the Lavoie case has since been reversed
on appeal.
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intervener status to the Parents for Fairness group set something of a precedent in

the area of the granting of standing to interest groups in general. As one stated,

"intervener status aspect is certainly significant for other groups." Another pointed

out that Supreme Court involvement made this case particularly significant, "any

involvement of SCC in recognizing the status of an interest group is worth

analyzing.
"

Responses also indicated that the Marchand case was significant to the

purposes of the study (mean response - 3.35). Of particular significance was the

fact that this case dealt not only with the provision of minority language programs,

but also with the requirement that such programs be of a quality equal to majority

language programs. As one commented, "a clear case of the courts' efforts to

enforce meaningful rights under s. 23 i.e. to ensure the facilities themselves are

equal." In addition, the case was seen to be an example of a court mandated

remedy (Section 24) of a Charter violation, "The implementation order is, in effect,

first case of a court telling a government what to build and how it is to be paid A

unique remedy under sec 24 of the Charter." One described the Marchand case as,

"the top of an iceberg of negotiation and intrigue."

Hicklini was also considered a significant case (mean response - 3.28),

particularly because it dealt with the cost implications of providing Charter

mandated rights. As one respondent stated, "�implications are important.

Certainly an interesting interpretation of the [Ontario Human Rights] � as to

facilities vs. prohibited grounds. The final word has not been heard on this onell"

Another commented, "important as indicating that the courts may use a 'balancing

test' related to fmancial viability where costs might be prohibitively high."
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On another issue, opinion appeared to be divided. On the one hand, one

respondent suggested that the case was less significant because, as there had been

no� to discriminate, there was no Charter violation. ''The importance of this

case is not of great magnitude, it is respectfully suggested, in that it really does not

do anything more than evidence that if one can demonstrate that the action taken is

not based upon one of the prohibited grounds, the action if otherwise done in good

faith will generally be supported." On the other hand, another pointed out that lack

of intent to discriminate may not, in the final analysis, be a viable defense.

The significant aspect of the case seems to be that of demonstrating
discrimination as commission rather than omission. However, I believe that
there is precedent in American cases for not excusing omission. . .. This may
prove to be a significant issue as interest groups and courts seek to define what
constitutes 'discrimination.' Who can really determine intent? In the final

analysis it has to be determined in terms of results. I don't believe that this
decision will stand for very long.3
It was generally felt that Zylberberg was a "crucial Charter case" (mean

response - 3.53), particularly because it was representative of similar cases in

Manitoba and British Columbia, and because it was going to be appealed to the

Supreme Court of Canada.4 As one stated,

In my view this is the most significant Charter case affecting education to date,
as it resulted in the actual shooting down of a regulatory provision that had
existed for many decades. The court's (C.A.) construction of 'coercion' (from
Big M Drug Mart) to include forcing someone to claim an exemption
demonstrates judicial willingness to be bold in applying the Charter to

education. The case has added significance from the fact that there is

3 The Ontario Court of Appeal declined to hear the appeal because of changes
which had occurred in legislation (Ontario Human Rights Code, § 16) and
because the status of the children involved had changed.
This appeal has since been abandoned.4
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substantial disagreement with the decision by many Boards & the public in

general.

While there was agreement concerning the significance of Zylberberg, there

were dissenting opinions concerning its outcome. While some supported the

decision - ''Finally eliminates legislation quite out of step with a country under a

Charter of Rights. Will force B.C. and Manitoba to change legislation," another

was opposed to it - "What the court did was deny religious freedom to the

majority; it did not grant any freedom to minorities that they do not already

possess. It was ironic that the Ontario gov't did not appeal the case on behalf of

Ontario Protestants."

Respondents agreed that the Fransaskoises case was significant (mean

response - 3.47) for two reasons. First, because of its cost implications, "The issue

of 'separate facilities' is explored here. If such a 'right' is ultimately held to be

available, the costs to implement such a judicial decision will be enormous."

Second, Fransaskoises could establish an important precedent, "Significant because

it should determine whether Anglophone boards in Saskatchewan will continue to

administer French Canadian education or whether Francophones will be allowed to

administer their own educational system. This may set a precedent particularly if it

is appealed to the Supreme Court."5

Overall, respondents indicated that Gerrard was a significant case (mean

response - 2.58). However, there was a difference of opinion concerning its

relative significance. Generally, Academics felt that this case was significant (mean

5 While appeals were filed, no action was taken pending the Mahe decision in
the Supreme Court. Meanwhile negotiations continued. It would appear that a

negotiated settlement has been reached (Judith Anderson, personal
communication, November 13, 1989).
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response - 2.70). As one stated, "Would consider this as one of the most

significant cases, of great interest to groups across the country." Academics

appeared to view Gerrard as significant because it addressed the issue of, "the

rights of Christian Protestants outside Nfld. to receive denominational instruction at

public expense."

Practitioners on the other hand, viewed the case as less significant (mean

response - 2.31). They viewed Gerrard as hinging on a political, as opposed to

legal, question of local, rather than national, importance. As one pointed out,

In the Bill 30 Ref the SCC held that the Govt of ant could not be compelled to

fund other denominations, altho' it is empowered to do so. The issue is really
a political one - will the public nature of the lawsuit force the Govt of Sask. to

offer a political compromise?

One respondent pointed out that such a compromise may have been reached, "the

group is trying to reach, and may indeed have reached a compromise on the basis

of the Gordon Dirks Report They are dissatisfied that although present and future

taxes have been waived, substantial past taxes ($35,()()() -$50,()()() assessed in

former years are still payable."6
The Mahe case was considered vitally important for a number of reasons

(mean response - 3.68). First, it was hoped that the Supreme Court decision in

� would clarify a number of issues common to minority language cases across

Canada; in particular, "the S.C.C. ruling on this will be of fundamental importance

as it will provide guidelines for interpreting the where numbers warrant test."

Second, the interest group in this case was provided with financial assistance by the

federal government. Respondents indicated that this indirect federal involvement in

6 The school was granted property tax exemption, as described.
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an educational issue increased the significance of the case, "the question of

government support for interest groups is an interesting one." Third, the cost

implications of the � decision may be substantial, "It will have serious

implications for the establishment of independent educational systems. Cost

implications important here. ,07

The � case was considered significant (mean response - 2.96) for a

number of reasons. First, the case dealt with the right of governments to regulate

education,

the issue here is quite clear. The state has a right to ensure that all schools
within its jurisdiction maintain reasonable standards in the public interest,
hence provincial certification is legitimate, notwithstanding Sections 2(a) and 7
of the Charter.

Second, the issues presented by private Christian education were seen as

common to many provinces, "who wrestle with church schools, home study, &

school attendance laws." Third, the case demonstrated how Section 1 (Reasonable

Limits) might be applied to educational issues, "an authoritative ruling on

compulsory school attendance in Canada. S. 1 used in an educational law

controversy - gives an indication of how explicit rights and freedoms are limited."

Finally, the case illustrated some of the more political aspects of the interest

group/court/educational policy-making phenomenon. For example, even though

the case went against Jones, his school continues to operate, "significance of this

case is the fact that if you persistently defy, with single-minded fanaticism, the law

7 The Supreme Court decision in Mahe (March 15, 1990) granted Francophone
parents proportional representation on the School Board and management and
control of, "those aspects of education which pertain or have an effect upon
their language and culture."
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is unable to do much. Jailing Jones for contempt has not in any way reduced his

efforts to run his school." In addition, while the provincial educational authorities

clearly "won" the case, they chose to reach a political compromise with Jones,

rather than shutting down his school,

an agreement has been entered into between Pastor Jones and the government,
pursuant to which Pastor Jones will continue to operate his school. It is not

absolutely clear as to the nature of that agreement but it may be that the

agreement is not strictly 'on all fours' with the requirements of the new

legislation and the regulations. It may very well be that the agreement between
Pastor Jones and the government is of more significance than the case.

The text of this agreement is included in Appendix F.

While, overall, respondents indicated that� was a significant case (mean

response - 3.09), a difference of opinion appeared to exist between Academics and

Practitioners. Generally, Academic respondents (mean response 3.30), felt that this

case was more significant than did Practitioners (mean response 2.67). Academics

focused on two issues. First, they felt� was significant because it represented

the problematic issue of school closure, "the decision has tremendous implications

in view of declining enrolments. Some guidelines might be established for those

school boards which are faced with impending school closures." Second,

Academics focused on the fact that the court determined that it could overturn an

administrative, as opposed to political, decision. As one stated,

any questioning of the myth of separation between administrative and political
action is bound to be significant Administrative systems hide behind this

myth and, of course, perpetuate it in every way possible, even appealing to

principles of democracy which in fact are directly contravened by the myth.
When people begin to get the message that there is nothing sacrosanct about
administration, we can expect some profound political and social changes.
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Practitioners, on the other hand, generally viewed the case as hinging on the

use of proper procedures when closing a school, "this case appears to be more

procedural in nature than substantive." As such, they felt it was not particularly

significant

While respondents agreed that the outcome in Whittin�ton was somewhat of a

foregone conclusion, "this is a clear cut decision. It is exactly what most people

would expect," they felt that it was, nevertheless, significant (mean response -

2.94), particularly because it served to clarify the difference between French

Immersion, and French Education. "Significant cases (are there others?) dealing

with French (English?) immersion in relation to s. 23 should be included [in the

study]. Guidelines for admin. decisions in this area are needed across the

country."

In summary, respondents indicated that all of the 12 cases selected for

intensive study in the second phase of the research project were significant.

Practitioners appeared to view cases as more significant if they established, or

might establish, a legal precedent. Academics appeared to focus more on whether

cases represented issues common to many educational jurisdictions.

The endorsement of the significance of the twelve cases tentatively selected for

intensive investigation is of particular relevance because these were the cases

selected for use in Phase Two of the study. Results of the interviews conducted

with individuals representing both sides in these cases are presented in the

following chapter. Overall synthesis of the data obtained through the questionnaire

survey will be developed further in Chapter 6 which deals with application of the



data to the research questions. The implications of these fmdings will be

considered in the summary discussion contained in Chapter 7.
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Chapter 5

Reporting of Data: Part 2, The Interviews

Intensiye Interviews of Individuals Involyed in Selected Cases

Selection of Cases

As outlined in Chapter 3, twelve court cases from across Canada were selected

from the educational and legal literature on the basis of predetermined criteria for

intensive investigation in Phase Two of the research project Phase One

questionnaire respondents were asked to verify the significance of the selected cases

and to suggest additional or alternative cases for intensive investigation. As

reported in Chapter 4, questionnaire respondents indicated that all twelve of the

selected cases were significant to the purposes of the study. Respondents also

suggested 20 additional or alternative cases. Many of the case descriptions were so

vague that it was not possible to identify the case being referred to. Other

suggested cases were inconsistent with the criteria for case selection (i.e., the case

was seriously dated, the case did not involve a citizen interest group, etc.). In the

end, none of these cases were incorporated into the study.

Three of the suggested cases, however, were identifiable and did meet the

predetermined criteria for case selection. The rationale for not including these cases

in Phase Two of the project was simple. The three cases in question included the

two well-known Ontario Reference cases (one concerning minority language

education, the other concerning the extension of public funding for Catholic high

schools), and the Protestant School Board of Greater Montreal v. Minister of

Education of Quebec. Each of these cases involved multiple interest groups (as

many as twenty), representing both sides of each issue. Cases of this scale were
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outside the scope of this research project. Indeed, each of these cases would

constitute a study in itself. As a result, the suggested additional or alternative cases

were not included in Phase Two of the research.

Selection of Interviewees

In each of the twelve selected cases, contact persons representing each side in

the litigation were identified, usually from the legal report. These individuals were

contacted by telephone. Each contact person was asked to identify an individual

who would be knowledgeable concerning the evolution of the dispute, and who

could represent the position of the interest group or the decision-making body, as

appropriate. In all cases, every effort was made to identify an interviewee who was

knowledgeable concerning the evolution of the policy dispute which led to the

litigation. These potential interviewees were contacted by telephone. In each case,

the purposes of the study were explained and he or she was asked to consent to be

interviewed, in person, concerning the dispute and the court action which resulted

from it. In each case the interviewee was asked to set aside approximately two

hours for the interview.

The Interviews

All interviews were conducted by the researcher, using the structured interview

schedules designed for this purpose (included in Appendices D and E). Interviews

in Eastern Canada were conducted during February of 1989; those in Western

Canada were conducted in April and June of the same year. Whenever possible,

interviews were conducted in person. Unfortunately, three interviews could not be

conducted in person, two because of a snowstorm which prevented the researcher

from visiting a particular community, and one because the interviewee suffered a

--------------------------------------------------------------------------------------
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hean attack shortly before the interview was to take place, and was unable to

participate at that time. These three interviews were conducted by telephone, two in

February, 1989, and one in June of the same year. All 24 interviews were audio

taped to ensure accuracy in reporting and to avoid unnecessary notetaking.

Alternative or Additional Phase 2 Research Questions

Respondents were asked to rate the significance of 6 research questions which

had been tentatively selected for investigation in the Phase Two Interviews. 1 As

was reported in Chapter 4, all 6 questions were considered significant and were

used, with minor modification, in the study. Respondents were also asked to

suggest additional or alternative research questions which might be used; twenty

seven additional or alternative questions were suggested. Suggested questions were

considered and assigned to one of three categories; a) questions which could be

integrated into existing research questions (some of these were addressed in Part 1

of the Questionnaire itself); b) questions which, while they were beyond the scope

of the present study, might be useful suggestions for future research; and c)

questions which did not appear to be of value to the study and which were not

considered for inclusion (i.e., questions which were too vague or which appeared to

be based on assumptions which the researcher was not prepared to make).

One respondent misinterpreted the intent of Section 2 of the Questionnaire.

This respondent approached the 6 tentatively selected research questions as if they

were the actual questions to be asked in the interviews, as opposed to research

questions to be answered by the study. As a result, this respondent suggested

1 It should be noted that these 6 questions did not represent all of the research

questions to be addressed by the study.
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refmements to the questions which he/she believed would improve their usefulness

in the interview process, rather than suggesting new or alternative research

questions.

Alternative or additional QJlestions incorporated in existin� Qyestions. The

following suggested questions were integrated into existing research questions.

1. ''Was litigation essentially a publicity-getting device?"

2. "To what extent does the cost of litigation determine the tactics used by

groups?"

3. ''To what degree are alternative dispute resolution mechanisms explored

prior to litigation and would they be effective?"

4. ''Do participants in litigation view it as worth it in the end, even if they

'win' their case? Victory at what cost?"

5. ''How can the parties involved.a.YQiQ litigation? Why did they choose this

costly route?"

6. ''To what extent are courts institutionally capable of resolving policy

debates in education in a satisfactory manner?"

7. "What happened in the aftermath of the litigation?"

8. ''Have interest groups been successful in articulating their demands?"

9. ''How efficacious has litigation been in securing the objectives of

educational interest groups?"

10. "At what stage in the development of an issue do the educational interest

groups resort to litigation?"

11. ''How long will interest groups try alternative means of influencing policy

before finally initiating a court action?"
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12. "What reasons/causes propel interest groups to use litigation as a channel

to achieve their goals?"

13. "Given the national scope of the Charter and S.C.C. decisions, how much

energy is devoted by interest groups to keeping abreast of possible issues in all

regions of Canada?"

14. "Is the possibility of litigation likely to influence the way in which

educational policy makers operate (way they formulate policy, e.g.?)."

Some of these questions have been addressed at length in the review of the

literature; others were addressed in Part 1 of the questionnaire itself; others were

incorporated into the interview schedules used in Phase Two interviews.

Questions beyond the sco_pe of the current study - possible Qllestions for

future study. The following questions were considered to be significant, but

beyond the scope of the current study. A number of these reappear in the

"Recommendations" section of Chapter 7 as research questions which could be

addressed in future studies.

1. "Is there an interprovincial coordination by interest groups?"

2. "To what extent does the adversarial process itself oversimplify the

matters at issue in debates about educational policy?"

3. "To what extent is the use (or threat of use) of the legislative override a

factor in court decisions?"

4. "Are there regimes where financial support is available to groups willing

to undertake litigation (e.g., as in class action cases)? If so, is litigation more

common in such regimes?"

�\--------------------------------------------------------
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5. "Does shifting membership on courts, and perceptions of such

memberships' general policy commitments, affect resorting to litigation. We are

likely soon to get a 'Mulroney' court - Sopinka, La Forest, Heznetic [?]-Dube

successors to ailing Beetz, retiring McIntyre. What will the broad outlook on

educational policy of the new court be? Will it be 'liberal' (activist) or

'conservative' (deferential to local policy makers, even when there may be a prima

facie violation of Charter - invoke section 1)."

6. ''How influential are lawyers in the decisions of educational interest

groups to resort to litigation?"

7. ''What policy-making bodies or representative groups other than

ministries/depts of education, school boards or teacher organizations ought to have

a part to play in educational policy making? If above question answered in the

affmnative then query how this might be accomplished."

Qyestions not considered. The following questions were not incorporated into

the existing study, nor were they included in the questions recommended for future

study. Several of these were considered to be too ambiguous or simply ill

conceived. For example, Question 1 concerns the affects of interest group litigation

on the, "perceived interests of non-interest groups." The researcher could not

fathom how one could define a non-interest group, or how one could determine if

such a group's perceived interests/non-interests were/were not being met. Other

questions were viewed as being based on assumptions which the researcher was

not prepared to accept at face value. For example, Question 3 assumes a lack of

professional scholarship among Canadian educators and assumes that one or both

parties in policy litigation "manufacture" evidence presented to the court.
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1. "Is the use of litigation by interest groups detrimental to the perceived

interests (rights) of non-interest groups?"

2. ''To what extent do interest groups which go to litigation receive

disproportionate funding for their constituencies, i.e., does it pay to be a squeaky

wheel?"

3. ''To what extent is fair presentation of issues hampered by the lack of

professional scholarship among Canadian educators, i.e. where the parties

manufacture the evidence from scratch - does the Court get a fair picture?"

4. ''How should the role of the Ministry of Education be perceived when the

Ministry is not a direct litigant?"

5. ''To what degree are provincial interest groups involved and consulted in

funding decisions by various bodies?"

6. "Are there some issues which are inherently political and not subject to

resolution by litigation?"

Interview Results

The following represents a simple and highly abbreviated reporting of the data

obtained in the intensive interviews. Because both phases of this project bear

directly on the study's research questions, interpretation of the interview data will

be included in the discussion of the research questions in Chapter 6, together with

the interpretation of the data obtained in the first phase of the study (the

questionnaire).

The limitations imposed by space, even in a document as lengthy as a

dissertation, have forced the researcher to severely limit the detail with which

interview data can be reported Regrettably, most of what has been excluded
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constitutes the more interpretive, humanistic elements which created the "flavour"

of each interview. While every effort was made to accurately convey the

perceptions of the interviewees, these more subjective elements cannot be excluded

without reducing the readers' opportunity to truly appreciate the dynamics of each

interview.

Given the above limitations, the interview data will be reported under the

following headings: (a) The Interest Group(s); (b) The Issue(s); (c) Interest Group

Tactics Used Before Litigation; (d) Costs of the Litigation; (e) Results of the

Decisions; (1) Canadian Courts, Law and Educational Policy; (g) Perceptions

Concerning Judicial Intervention and Litigation; and (h) Implications for

Educational Policy-making. The abbreviated case references illustrated in Table

4.13 will be used throughout this chapter.

While interviewees were assured of confidentiality, a number indicated that

they had no objection to their names being used. It was decided, nevertheless, that

in the interests of consistency, no names or positions would be included in any

reporting of the interview data. While interviewees were of both genders, the

masculine pronoun will be used in order to; (a) avoid the necessity of using the

cumbersome and confusing compound pronoun "he/she" and (b) to assist in the

preservation of confidentiality.

The interest wup(s). The interest group typology used in the study was that

developed by Pross (1986) and was described in detail in Chapter 2. Pross'

typology defmes types of interest groups based on their relative degree of

organization; from the least organized groups which Pross labeled Issue-oriented

groups, through two intermediate levels of organization, Fled�elin� groups and
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Mature groups, to the highly organized which Pross labeled Institutionalized

groups. The interviewees' perceptions of the types of interest groups which were

involved in the twelve cases studied are summarized, by respondent category, in

table 5.1.

Table 5.1

Perceptions of Group T)!pe by Respondent Cate�QO'

Selected Cases

Respondent Group Category
Decision-Maker (DM) Interest Group (IG)

Elwood.

�

Parents for Fairness

Marchand

Hicldin�

Zylberberg3

Fransaskoises

Gerrard

Mahea

�a

Whittin�ton

Institutionalized Matureb
Issue-orientedl' Issue-onentedl'
Issue-oriented Issue -oriented

Issue-Oriented Issue-orientedl'
Matureb Matureb
Issue-oriented Issue-oriented

Issue-orientedl' Matureb

Matureb Matureb
. Issue-oriented Issue-oriented

Issue-oriented Issue-oriented

Issue-oriented Issue-oriented

Issue-oriented'' Issue-oriented

a

b

Institutional groups, not directly affiliated with the primary interest group, were involved as

interveners in the case.

Affiliated, to some degree, with larger, more highly organized provincial or national group(s).

What appears to be of most significance in this data is that 75 percent of the

decision-makers described the interest group with which they had been in conflict

as Issue-oriented. Interest group representatives also identified 67 percent of their

groups as Issue-oriented. No groups of the Fledgeling type were identified.
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Decision-maker representatives described 2 groups (17 percent) as Mature, while

interest group representatives indicated that 4 groups (33 percent) were of this type.

One decision-maker representative stated that, in his opinion, the group involved

was of the Institutionalized type.

It is important to note that many small groups were, to varying degrees,

affiliated with, and recipients of support from, larger, more organized provincial or

national organizations. Decision-maker representatives indicated that 5 groups (42

percent) were so affiliated; interest group representatives indicated that 6 groups (50

percent) had such affiliations. In addition 3 cases (33 percent) involved formal

interveners.

The issue(s). While there had been no intention, beyond considering only

cases involving non-professional groups, to limit ,the types of educational issues

which would be represented in the cases studied, cases selected did tend to involve

a limited number of issues, as illustrated in Table 5.2. Table 5.2 also illustrates the

levels of government whose policy decisions were seen to impinge on the issue in

dispute.

Six (or 50 percent) of the cases involved minority language issues. These

cases represented such issues as provision of equivalent minority language

programs and facilities, minority control of minority language schools, and

provision of, and eligibility for, immersion programs. Four (or 33 percent) of the

cases represented issues concerning religion and education. These included

provision of Catholic education for Catholic special needs children, the

constitutionality of religious exercises in public schools, exemption from property
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taxation for private Christian schools, and provincial control of private Christian

schools.

Table 5.2

Issues Involved in Selected Cases and Levels of Policy Involved

Selected Cases Educational Policy Issue Levels of Policy

Elwood Special Education Provincial/Board

Lavoie Minority Language Federal/Provincial/Board

��nn for Fairn�s� Minority Language Federal/Provincial/Board

Marchand Minority Language Federal/Provincial/Board

Hickling Special Education/Religion Provincial/Board

ZVlberberg Religion Provincial/Board

FmnSilskoiS�s Minority Language Federal/Provincial

Gerrard Religion Provincial/Municipal

� Minority Language Provincial/Board

� Religion Provincial/Board

� School Closure Provincial/Board

Whittington Minority Language Federal/Provincial/Board

Two (or 17 percent) of the cases involved special education issues. Both cases

involved provision of integrated educational programs for mentally handicapped

children. One case involved a school closure. It should be noted that one case

(Hickling) involved issues concerning provision of Catholic education and

provision of integrated programs for mentally handicapped students. For the

purposes of this study, the special education issue would be the more significant as

this was the primary concern of the interest group involved.
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It is important to note that all of the cases involved policy decisions from more

than one level of government. For example, most minority language cases

involved local school board interpretation of provincial statutes and/or regulations

concerning minority language education. Provincial policy, in tum, reflected a

particular province's response to the provisions of Section 23 of the Canadian

Charter of Ri�hts and Freedoms. Indeed, individuals representing the decision

makers in eight (or 67 percent) of the cases indicated that the decision-making

body, in all but one case a school board, found that it had been forced to defend an

educational policy which had been imposed upon it by a higher level of

government. In several of these cases, the decision-makers indicated that they were

defending, sometimes at local taxpayers expense, a position to which they did not

necessarily feel committed, concerning an issue which they felt they might have

been able to resolve at the local level, if this had been the level at which the policy

had been made. In other words, they felt that they were being held responsible for

policies over which they had no authority. On the other hand, representatives of

interest groups involved in these cases did not appear to share this perception.

While admitting that the policy issues involved higher levels of government, these

individuals considered the decision-making bodies to be, nevertheless, defending

local policies.

Interest �oup tactics used before Uti �ation. Pross' typology types of interest

group tactics (described in detail in Chapter 2) is based on media or access

orientation. The interviewees' perceptions of the tactics used by the interest groups

which were involved in the twelve cases studied are summarized, by respondent

category, in Table 5.3.



Table 5.3

Perceptions of Tactics Used by Interest Groups Before Liti�ation
Interest Group Tactics

Media-oriented Access-oriented

Publicity focused Presentation Public Confrontation Regular Representation on

Selected Cases protests of briefs relations with politicians contact advisory boards

Elwood OMa Yesb Yes No Yes Yes No
1G No Yes No Yes Yes No

Lavoie OM Yes Yes Yes Yes Yes No
IG Yes Yes Yes Yes Yes No

Parents for Fairness OM Yes Yes Yes Yes Yes No
IG Yes Yes Yes Yes Yes No

Marchand OM Yes Yes Yes Yes Yes No
IG Yes Yes Yes Yes Yes No

Hickling OM No Yes Yes Yes Yes No
IG No Yes Yes Yes Yes No

Zylberberg OM No No No No No No
10 No No No No No No

Fransaskoises OM Yes Yes Yes Yes Yes No
IG Yes Yes Yes Yes Yes No

Gerrard OM Yes Yes Yes Yes Yes No
IG Yes Yes Yes Yes Yes No

Mahe OM Yes Yes Yes Yes Yes No
1G Yes Yes Yes Yes Yes No

Jones OM No Yes No Yes Yes No
IG No Yes No Yes Yes No

Hardy OM No Yes No Yes Yes No
IG No Yes No Yes Yes No

Whittington OM No Yes Yes Yes Yes No
IG No Yes No Yes Yes No

a

b
"DM" indicates the perception of the decision-maker representative; "10" indicates the perception of the interest group representative.
"Yes" indicates that the interviewee perceived that a particular type of tactic was used by the interest group; "No" indicates that the interviewee perceived that it was

not used.

-
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A "Yes" response indicates that the interviewees perceived that the particular type

of tactic was used by the interest group; "No" indicates that, in the interviewee's

opinion, the particular tactic was not used.

There was almost complete agreement between representatives of decision

makers and interest groups concerning which tactics were, and were not, used in

each case. It is fair to conclude from the data presented in Table 5.3 that, prior to

the litigation, the interest groups involved in these cases were not part of their

local/provincial educational policy communities, as none of the groups was

represented on policy advisory committees.

It is also clear that all groups, with the exception of the group involved in

Zylberber�, employed most of the tactics described by Pross. Of particular interest

is the fact that most groups made extensive use of both media-oriented and access

oriented tactics. The implication is that litigation is a tactic of last resort.

Costs of the liti�ation. Each interviewee was asked to approximate the cost of

the legal action, both to their own group or organization, and to the opposing group

or organization. Surprisingly, interviewees from both decision-makers and interest

groups, seemed unsure as to the costs, not only to their opposition, but also to their

own groups. Responses were generally accompanied by varying degrees of

apology and numerous qualifying adjectives (i.e., "I'm not sure; somewhere in the

neighbourhood of.... "; "We haven't done a final accounting, but I think it was

about ...."; "Our lawyer told me it cost them about. ..."). The validity of these

approximations is, therefore, in serious doubt; therefore, the following figures,

summarized in Table 5.4, should be interpreted with a high degree of skepticism.

Nevertheless, while it may be inappropriate to draw specific conclusions from these

�
\
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estimates, it is clear enough that litigation is a very expensive method of resolving

disputes concerning educational policy.

TableS.4

Decision-makers and Interest Group Estimated Costs of Liti2ation

Estimated Cost to:

Respondent Group Category
Decision-Maker (DM) Interest Group (IG)

OM IG DM IG

Selected Cases

Elwood

Lavoie

Parents for Fairness

Marchand

Hickling

Zylberberg
Fransaskoises

Gerrard

Mahe

Jones

Hardy

Whittington

$100,000 no estimates $100,000 $100,000

$200,000 $45,000 $600,000 $1,000,000

>$100,000 no estimate $150,000 $48,000

>$225,000 $135,000 >$200,000 $150,000

>$50,000 $50,000 >$50,000 >$35,000

$50,000 >$25,000 >$60,000 $30,000

no estimate no estimate >$70,000 >$60,000

$30,000 no estimate no estimate $5,000

no estimate no estimate >$500,000 >$200,000

no estimate no estimate $250,000 >$30,000

$30,000 no estimate $25,000 $10,000

>$100,000 $2,000 no estimate >$10,000

a Where no estimate was given, the interviewee either did not know the approximate cost

or was unwilling to share this information.

Interviewees were also asked to provide data concerning the sources of the

funding used to pursue these issues in the courts (Table S.S illustrates the

interviewees' responses to this question). In six (SO percent) of the cases the local

decision-making body paid the full legal costs incurred. In three cases (25 percent),

the decision-maker litigant was a Provincial department or ministry. In the fmal
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three (or 25 percent) of the cases, though the decision-maker litigant was a school

board, the province paid the litigation costs.

Table 5.5

Sources ofFundin� for Litigation, as Percentage ofTotal Litigation Costs:

Decision-makers and Interest Groups. by Case
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DM: Sources of Funding
Private financial
donations

Donated legal services

General revenues 100 100 100 100 100 100

Provincial funding 1001 1001 1001 100< 100 100

Federal funding

d

IG: Sources of Funding
Private fmanciala
donations 50 50 100 100 100 30

Donated legal services 50 50 70 25

General revenues 100 50

Provincial funding 25

Federal funding 100< 100C 100'

a

b
c

d

Funds were donated. or raised through group fund-raising activities.
The Provincial government was directly involved as the decision-maker litigant.
Interestgroup funding was guaranteed by the "Court Challenges Program".
School Board was the decision-maker litigant; however, the Province paid the litigation costs.
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In the four cases involving Francophone interest groups, the costs of the

litigation were guaranteed by the Court Challenges Program. These represented 33

percent of the cases studied. In the other eight (or 67 percent) of the cases, most of

the funding was provided from the groups' general revenues, senior affiliated

groups, other sympathetic individuals or groups, or by primary group members

themselves. In the three cases involving religious issues, all of the funding was

provided by the group members. Donated legal services were reported to have

figured significantly in four cases. In one case, the Provincial Ministry of

Education provided some funding to the parents of the student whose placement

was at issue.

It should be noted that the data presented in Table 5.5 seriously understates the

complexity of the funding arrangements involved in these cases. For example, in

several cases funding was raised by the group, or a guarantee of support was

secured, and some of the bills were paid; however, in the final analysis, the group

retrieved its expenses from the award of court costs. In this situation, groups were

able to refund contributions from individual and corporate supporters.

In addition, funding for interest groups sometimes came from larger affiliated

groups or other groups sympathetic to the primary group's cause. In a number of

cases where legal services were donated to an interest group, the actual value of the

donated legal services was unknown. In addition, in some cases interest group

members donated many hours of volunteer service; the dollar value of these

services could not be estimated. In several of the cases, third parties (other interest

groups, particular individuals such as parents, interveners, Human Rights
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Commissions, etc.) who were involved, had their own legal counsel. These costs

were also unknown.

Similarly, decision-maker bodies also incurred numerous costs which could

not be estimated; preparation for these cases, for example, involved many hours of

work by local and/or provincial staff and senior administrators. The actual costs of

these services is unknown. In addition, legal services were sometimes p�ovided to

boards in-house, by Trustee Associations, or by Attorney Generals' Departments.

The value of these services is also unknown.

It can be concluded from the data presented in tables 5.4 and 5.5 that the

extremely high cost of litigation is not an absolute barrier to its use as an

influencing tactic. Indeed, some interest groups fmanced their cases entirely

through cash donations, pro bono legal services and fund raising activities such as

bake sales, garage sales and public dances.

Results of the decisions. Interviewees were asked to summarize their

perceptions concerning the actual outcomes of the cases in which they were

involved. In particular, they were asked to indicate if they were satisfied with the

outcome of the litigation and if the primary goal of the interest group had been

achieved.2 Table 5.6 illustrates the interviewees' responses ..

Of the twelve interest groups involved in these cases, all of whom had been

unable to influence educational policies using other methods, ten (or 83 percent),

accomplished their objectives following the institution of court action. Six of these

twelve interest groups actually won their cases in court.

2 It should be noted that since these interviews, the Lavoie and Mahe decisions
have been reversed on appeal.

-
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Interviewees' Perce.ptions of the Outcome of the Liti�ation

Respondent Category

Satisfied With Outcome? Was IG Goal Achieved?

DM IGIG DM

Selected Cases

Elwood

�

Parents for Fairness

Marchand

Hickling

Zylberberg
Fransaskoises

Gerrard
Mahe

�

IlardI

Whittington

Yes Yes Yes Yes

Yesa Noa Noa Noa

Yes No No No

No Yes Yes Yes

Yes No Yes Yes

Yes Yes Yes Yes

Yes Yes Yes Yes

Yes Noc Yesb Yesb
Yesd Nod Nod Nod
Yes No Yes Yes

No Yes Yes Yes

Yes No No No

At the time of these interviews, the Court of Appeal judgement had not been rendered. As this
appeal reversed the earlier decision, it is probably fair to assume that these responses would now

be reversed.

Although no decision was rendered by the Saskatchewan Court of Appeal, private Christian
schools were granted tax exemption by the Saskatchewan government Both interviewees
indicated a belief that this exemption was an indirect result of the litigation.
The interest group was disappointed that the Court of Appeal declined to render a decision.
As the Mahe decision was reversed on appeal to the Supreme Court of Canada, March 15, 1990, it
is probably fair to assume that these responses would now be reversed.

b

c

d

In addition to the six groups who received a favourable ruling from the court,

(Mahe, Lavoie, Marchand, Zylberberg, Fransaskoises and Hardy), two groups

negotiated a settlement in the course of the legal proceedings <Elwood and Jones),

one group accomplished its goal through Provincial exemption (Gerrard), and one

group (Hickling) found that while the Court of Appeal declined to hear its case, the
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School Board in question began instituting the programs it desired. It bears

repeating that with the recent decision in�, ten of the twelve groups have

accomplished their objectives following, but not necessarily as a� result of,

court action.

Canadian courtS. law and educational policy:. Interviewees were asked to

respond to three hypotheses concerning the implications of interest group use of

litigation in educational policy disputes, These hypotheses concerned interviewees'

perceptions of: (a) whether they were witnessing the development of a new, third

level (judicial as opposed to provincial or local) of educational policy-making in

Canada; (b) whether interest group use of litigation had created a situation in which

educational policy might be established (de/acto) on a national scale; and (c)

whether interest group use of litigation had created a new channel through which

the federal Government might, particularly through financing court challenges,

become more involved in Canadian educational policy. Interviewee responses to

these hypotheses are summarized in Table 5.7.

Interpretation of the data presented in Table 5.7 must be tempered by the fact

that these three hypotheses were not presented to interviewees as simple

interrogative statements; they were presented, as the name would imply, as

hypotheses - propositions advanced as possibly true, and consistent with known

data, but requiring further investigation. As such, each implied an argument

Interviewee responses must, therefore, be interpreted in light of the fact that the

questions to which they were responding were, unavoidably, "leading" questions.
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Table 5.7

Interviewees' Perceptions Concernin� Three Hll'otheses Concernin� Educational

Interest Group Use of Liti�ation

New Third Level Oe Facto National New Channel for

of Policy-making? Policy Now Possible? Federal Involvement?

Respondent Category OM IG OM IG OM IG

Selected Cases

Elwood N03 Yes Yes Yesb Yes Yesb

� Yes Yes Yes Yesb Yesb Yes

fm:�n� fm: Eairn�ss Yes Yes Yes Yes Yes Yes

Marchand Yes Yesb Yes Yesb Yesb Yesb

Hickling Yes Yes Yes Yes Yesb Yesb

Zylberberg Yes Yes Yes Yes Yes Yesb

FlansaskQiS�S Yes Yes Yesb Yesb Yesb Yes

GemmJ Yes Yesb Yes N03

Mahe Yesb Yes Yes Yes Yes Yes

� Yes Yes Yes Yes Yes Yes

Har.dI Yes Yes Yes Yes Yesb Yes

�hittingtQn Yes Yes Yes Yes Yes Yesb

a The interviewee expressed general disagreement with the hypothesis; however, he

qualified his response.
The interviewee expressed general agreement with the hypothesis; however, he qualified
his response.

b

All of the interest group representatives and all but one decision-maker

representative indicated a perception that they were witnessing the development of a

new, third-level of educational policy-making in Canada. As one decision-maker

stated, "I may not like it, but I'm afraid we are. It may be our own fault for letting

things go to the court instead of making decisions before they got there, but that is
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precisely where we are heading." Another added, "The rules of the game have

changed enormously.... Courts will have a very large bearing on all kinds of

things that school boards have generally taken upon themselves." A third stated,

"the legislation is drafted, basically by bureaucrats, it's assented to by the elected

representatives, the M.L.A.s, and then it's upheld in the courts by the judges. It

almost seems like we have a tripartite system." An interest group representative.
responded, "I don't think it's hypothetical; it's a fact If education issues get taken

to the courts for a decision then there is a judicial level [of decision-making]."

Interviewees who qualified their responses (13 percent) indicated their belief that

the courts would continue to show some degree of deference to educational

decision-makers.

All but one of the interest group representatives and all of the decision-maker

representatives indicated that court-mandated decisions would result in de facto

national educational policies in Canada. As a decision-maker representative stated,

"I think the courts will generally cause similar circumstances to evolve." Another

pointed out that the Chaner would inevitably create this leveling effect, "what is

reasonable and justifiable in a free and democratic society has to be pretty well the
. .

same in P.E.!. as it is in Saskatchewan." An interest group representative stated

emphatically, "The Charter has meant that the courts will impose national

uniformity." Another asked, "Why would a school board waste the time and

energy to take another [similar] case to court?" Interviewees who qualified their

responses (22 percent) indicated that the courts would attempt to word their

judgements in such a way as to permit some degree of flexibility in different

jurisdictions.
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With the exception of one interest group representative and one decision-maker

representative who did not offer an opinion on this issue, all the interviewees

indicated a perception that interest group use of the courts did provide the federal

government with a new channel for involvement in Canadian educational policy

making. As an interest group representative stated,

Clearly, I see a certain mentality evident in people who surround the transfer
payment system, that there are things that contravene basic human rights,
institutions for example, and so if you place that factor into this whole 1980's,
1990's phenomenon of human rights and liability and legality, they may want

to have that as an option, like an arrow in their quiver. I don't know how

proactive they might be in this situation, but it certainly gives them the

possibility of moving into this area of decision making, in an area where they
have no [statutory] power. They just give money and then stand back.

A decision-maker representative agreed that this,

definitely seems to be the case ... when the [federal] government went into

setting up vocational schools, giving ear-marked funding for particular national
priorities. [The federal government] is not supposed to be in education, yet it
has decided to make educational decisions which have impacted on or taken

away from the rights of the provinces.

Another decision-maker added,

To me the question is really, "is it [federal involvement] policy making or is it
interference in policy making, or shaping the policy making?" This kind of

thing probably helps to explain the resistance of our province to enter into
agreements with the federal government which would result in more money
coming into the province which would help them fund education. But, I guess
they could see they would be losing some of their authority or control. It

happens in second language and it happens in work experience and Job
preparation programs too.

Those who qualified their responses (43 percent) commented that this

development was probably not a purposeful intrusion into a provincial area of

responsibility. It was, rather, a natural consequence of federal legislation such as

the Charter of Rights and the Young Offenders Act. As one decision-maker
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representative stated, "I don't think it was an intentional thing at this point in time.

Certainly the capacity is there and it could be there to an even greater extent in the

future." They did agree, however, that a practical consequence of interest group use

of litigation, whether intentional or not, would be greater potential for federal

involvement in educational policy-making.

Perceptions concemin� judicial intervention and liti�ation. Interviewees were

asked if the judiciary currently plays a role in the resolution of disputes involving

educational policy issues; in addition they were asked if they believed that it was

appropriate for the judiciary to have such a role. Responses to these two questions

are summarized in Table 5.8.

Interviewees all agreed that the judiciary currently plays a role in the resolution

of educational disputes. As one decision-maker representative put it, "let's face it,

litigation is now very much a reality in terms of school district operation." With

the exception of one respondent from each category, they also agreed that the

judiciary should play such a role,

Generally, interviewees indicated that certain disputes require some form of

binding arbitration if they are ever to be resolved. "We need to have a strong

judiciary to correct the mistakes and put things in their proper place, because if they

don't, who is going to do that? There is nothing above them." Nine interviewees

qualified their positive responses to this question by adding that the courts should

adhere strictly to questions of law, and that the judiciary should only become

involved when all other dispute mechanisms have failed. While these interviewees

felt that the courts should have a role in resolving policy disputes, they did not think

the courts should become involved in actually determining educational policy. As
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one decision-maker representative stated, "I think there should be other

mechanisms for resolving educational disputes and establishing educational policy.

Table 5.8

I haven't seen a judge in a classroom, nor do I expect to."

Interviewees' Perceptions Concemin2 Judicial Intervention

Respondent Category

� the Judiciary Have a

Role to Play in Resolving
Educational Policy Disputes?

Should the Judiciary Have a

Role to Play in Resolving
Educational Policy Disputes?

DM 10 DM IG

Selected Cases

Elwood

�

Parents for Fairness

Marchand

Hickling

Zylberberg

Fransaskoises

Whittington

Yes Yes No Yes

Yes Yes Yesa Yes

Yes Yes Yes Yes

Yes Yes Yesa Yes

Yes Yes Yesa Yes

Yes Yes Yesa Yes

Yes Yes Yesa Yes

Yes Yes Yes Yes

Yes Yes Yesa Yes

Yes Yes Yes No

Yes Yes Yesa Yesa

Yes Yes Yesa Yes

a The interviewee answered in the affmnative; however, he qualified his response.

Several interviewees pointed out that a number of American courts had

adopted a very prescriptive, legislative role and they expressed some concern that

this phenomenon might also be developing in Canada As one decision-maker

representative put it,judges, "don't understand education; they don't understand
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what you are trying to do They are good men [sic] in their own way, but

education is a science in itself and we've got a very 'lay' lay-person making

decisions." Another commented on the apparent trend he saw developing, "It is

interesting that the Chief Superintendent [of the Public Board], just in the last

eighteen months, has changed the title of the 'Board Secretary' to 'Director of

Corporate and Legal Affairs'. I guess as the volume creeps up it might make sense

to have our own lawyers."

Interviewees were also asked whether, following their experience, they

considered litigation to be an efficient and/or effective method of resolving disputes

concerning educational policy. Responses to these two questions are summarized

in Table 5.9.

Nine (or 75 percent) of the decision-maker representatives stated that litigation

was an effective method of resolving educational policy disputes; four of these

indicated that litigation was effective only when all other methods had failed.

Eleven of the twelve interest group representatives (or 92 percent) indicated that

litigation was effective; five of these indicated that it was a method of last resort.

One decision-maker representative argued that litigation was particularly effective

when the dispute involved Charter issues, "If your looking to have a greater impact,
if you are fighting somebody else's battle as well as your own, you're better to go

the court route, if you can afford it"

However, eleven of the twelve decision-maker representatives (or 92 percent)

indicated that litigation was not an efficient method of resolving policy conflicts.

Most identified extremely high costs in terms of both time and money as their

reasons for reaching this conclusion.
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Interviewees' Perceptions of the Effectiveness and Efficiency of Liti�ation

Respondent Category

Is Litigation an Effective Is Litigation an Efficient

Method of Resolving Disputes Method of Resolving Disputes

Concerning Educational Policy? Concerning Educational Policy?
DM IG DM IG

Selected Cases

Elwood

�

Parents for Fairness

Marchand

Hickling

Zylberberg
Fransaskoises

Gerrard

�

�

�

Whittington

Yesa Yes No No

No Yesa No No

Yes Yesa No No

No Yesa No Yesa

Yesa Yesa No Yesa

Yes Yesc Yesb Yesc

Yesa Yes No No

Yes Yes No No

Yes Yes No Yesa

No No No No

Yes Yes No No

Yesa Yesa No No

a

b
Only in that it does bring a dispute to resolution when all other methods have failed.
Efficient as a method for making change on a province-wide basis, but inefficient at the
district level.
Effective and efficient for Charter issues.c

One decision-maker representative stated, "There are all kinds of costs. There

is the direct legal cost which just leaps up off the page; then there is the cost to the

system of all the time that people had to put in, which was one of the great

incentives for the system to try to arrive at a settlement" Another added that the

School Board he represented, "has taken the view that it ought to do everything that
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is reasonable and practical to stay out of the courts. The results are clearly

uncertain; it is extremely costly and time consuming." A third commented, "It is

hard to look at this in terms of either efficiency or effectiveness and see how either

was served well, in terms of litigation. It sold a lot of newspapers and furnished a

lot of lawyers' offices." One decision-maker respondent indicated that litigation

was efficient if the issues involved were of a sufficient magnitude (i.e., involved

provincial rather than local policy). Eight of twelve interest group representatives

(or 67 percent) stated that litigation was inefficient, also citing time and money as

their reasons. One interest group representative commented in reference to the time

it took to reach a decision:

You don't go through all of this because you want a solution, particularly for a

person who is your son or daughter; that's what we discovered. Generally,
what it does is throw something, into the foray of rights and over time will
make an impact. For example, now the Catholic School Board accepts kids
with mental handicaps, not as a policy yet that I can see, but as a practice it is
beginning to occur. That is clearly a result of this hullabaloo. But it is,
unfortunately, having no effect on the three kids who were the original
complainants.

Another commented on the financial costs, "Let's face it, it is ridiculously

expensive; you don't go to court unless you have a lot of money. Expense makes

the law inaccessible."

Three interest group representatives argued that litigation was efficient, but

only in the sense that it was the sole method available for reaching a solution when

differences were irreconcilable. As one put it, "We had no option here; the political

process should have worked." Another stated, "Under the circumstances I don't

think there was any other alternative. The only other alternative was to acquiesce to

the Board." A third observed:
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One of the things that amazed me was that there was no other alternative; the
Ministry couldn't help; the Ombudsman couldn't help; there was no place else
to go but the courts and it seemed inappropriate to me that we had to go to

court to attempt to make changes, especially given the amount of opposition
there was to what the Board was trying to do. It seems to me that there should
be some such thing as a tribunal. The Ministry should have taken a more

active role. They should have been prepared to talk. to the Board. There should
be some form of arbitration.

One interest group representative argued that litigation was an efficient method

when the dispute had national implications, particularly if it involved Charter issues.

"It requires fewer people, much less organization and less work than building

political movements, whether local or provincial or national. So, in those areas,

you can run litigation as an entire strategy for change."

Implications for educational policy-making. Interviewees were asked if the

outcomes of the cases in which they had been involved would have implications for

educational policy-making in other jurisdictions in Canada. Responses to this

question are summarized in Table 5.10.

Eleven of twelve decision-maker representatives (or 92 percent) indicated that

the outcome of the case in which they were involved would have policy

implications in other jurisdictions in Canada. One decision-maker representative

stated, "Certainly any board that saw what we went through wouldn't want to get

involved in anything like that" Another pointed out that the case in which he was

involved (Fransaskoises) would have had national implications if it had not been

eclipsed by a similar case which had gone to the Supreme Court of Canada (Mahe).

All interest group representatives stated that the cases in which they had been

involved would have policy implications in other jurisdictions. Two interest group

representatives stated that because the cases in which they were involved (Elwood
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and Gerrard) had not resulted in a judicial ruling, they would not carry weight in

terms of legal precedent. They felt, however, that because their groups had

nevertheless achieved their goals, their cases would have political implications in

similar disputes.

Table 5.10

Implications for Educational Policy-makin� in Other Jurisdictions

Respondent Category

Will This Case Have Implications for Educational Decision
Making in Other Jurisdictions in Canada?

DM IG

Selected Cases

Elwood

Lavoie

Parents for Fairness

Marchand

Hickling

Zylberberg

Eransaskoises

Gerrard

�

�

Jim

Whittington

Yes Yesb
Yes Yes

Yes Yes

Yes Yes

Yes Yes

Yes Yes

Noa Yes

Yes Yesb
Yes Yes

Yes Yes

Yes Yes

Yes Yes

a

b
This case has been eclipsed by �
While the case will not have implications in terms of legal precedent. the interviewee
indicated that it would have political implications in other jurisdictions.

Summary of Intervie-w Results

Significant differences in perception between the representatives of the interest

groups and representatives of decision-making bodies appeared in only three areas:

--
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1. A number of decision-makers suggested that they had been "caught in the

middle," (i.e., that they had to defend a policy position which had been imposed

upon them from above). While interest group members acknowledged that other

policy levels were involved, they nevertheless believed the decision-makers were in

support of the policy in question. For example, in the Zylberber� case, the

decision-maker representative stated that the School Board was merely defending a

Ministry Regulation which mandated use of the Lord's Prayer in school exercises.

The interest group representative, however, indicated that it was clear to the group

that particular board members were strong proponents of the inclusion of this

prayer. In his view, these board members were merely "hiding behind" the

Ministry Regulation.

2. There were significant variations in the litigation cost estimates suggested

for specific groups or decision-making bodies. The relevance of these differences

is highly suspect, given that representatives from both groups could not accurately

estimate their own costs.

3. There were obvious differences concerning satisfaction with the outcomes.

Given the adversarial context of the litigation process, it was only logical that

frequently one side would be satisfied with the outcome and the other side would

be dissatisfied.

It would not be fair to conclude, however, that overall one group responded in

ways which were significantly different than the other. Indeed, substantial

agreement existed between perceptions of interest group and decision-maker

representatives concerning the areas of investigation reported in this chapter. The

data obtained from interviewees' responses may be summarized as follows:

._!!:teI.!
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1. The majority of cases involved groups of the Issue-oriented type. However,

Mature and Institutionalized groups were also identified;

2. The educational policy litigation tended to focus on three relatively well defmed

issues; minority language education, religion, and special education;

3. Interest groups used a variety of media-oriented and access-oriented

influencing tactics before resorting to litigation;

4. Interviewees could not provide accurate estimates of litigation costs; however,

it is fair to conclude that costs were very high;

5. The high cost of litigation does not present an absolute barrier to its use as an

influencing tactic;

6. Ten of the twelve interest groups achieved their objectives following, but not

necessarily as a � result of, litigation;

7. Interviewees believed that they were witnessing the development of a new,

third-level (judicial) of educational policy-making;

8. Interviewees believed that judicial decisions would have a "leveling effect"

across educational jurisdictions in Canada, resulting in some degree of defacto

national educational policy;

9. Interviewees believed that educational interest group use of the courts was

creating an avenue for increased federal involvement in educational policy

making;

10. The courts do have, and should have, a role to play in resolving educational

policy disputes;

11. Litigation is a relatively effective method of resolving educational policy

disputes, although only as a method of last resort;
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12. Litigation is a very inefficient method of resolving educational policy disputes,

and is generally used only as a method of last resort;

13. Interviewees believed that the cases in which they had been involved would

have policy implications in other educational jurisdictions in Canada.

M'*W
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Chapter 6

Application of the Data to the Research Questions

In the following sections, each of the research questions posed in Chapter 1

will be addressed using information obtained from one or both of the two sources

of data investigated in the study; specifically questionnaire responses and interview

responses. While particular questionnaire and/or interview questions provided

useful data with respect to each of the research questions, the discussion of

particular questions will not be addressed in a lock-step manner (i.e., by

questionnaire or interview item); rather, each will be dealt with in a textual format

Some reference to the literature examined in Chapter 2 will be necessary in order to

place the discussion of the research questions in context. However, discussion of

the relationships which exist between the literature and the data obtained through

this research will be left to Chapter 7, the concluding chapter. Similarly, analysis,

synthesis or generalizability of the answers to these questions will also be left for

Chapter 7.

The Research Questions

Research Question 1

Do knowledgeable professionals perceive an increase in the level of

educational interest group activity in the last decade?

This study concerned itself with the use of litigation by citizen groups

concerned about educational issues. Of interest in this regard was any perceived

increase in the level of activity of such groups in recent years. Knowledgeable

----------------�=-------------------------------------------------------
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professionals were asked if such groups have become more active in the past

decade.

Questionnaire respondents indicated that interest groups are currently active

players in the Canadian educational policy arena and that such activity may be

expected to increase, "As time passes, interest groups are bound to have a greater

and greater impact on the educational policy arena in Canada."

Most respondents expressed a general perception that educational interest

group activity has increased over the past decade. As one stated, "My own feeling

is that they have become much more active. They arise more quickly now." One

practitioner representing a trustees' association expressed the opinion that activity

has increased most significantly since the implementation of the Charter.

Research Question 2

Do knowledgeable professionals perceive a shift towards increased interest

group use of litigation as a method of influencing policy decisions in education in

the last decade?

There is some suggestion (Gibson, 1983; Lucas & Lusthaus, 1981) that the

increasingly closed nature of the educational policy-making process in Canada is

implicitly promoting a conflict model of citizen participation. It would follow that

as the system becomes more difficult to access, groups would find it necessary to

employ more confrontationalist tactics. Educational interest group use of litigation

would appear to be a relatively new, but growing, phenomenon in Canada. In order

to substantiate the existence of this apparent trend, knowledgeable professionals
were asked to express their perceptions concerning any increase in educational
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interest group use of confrontationalist tactics in general, and of litigation in

particular.

Responses suggested that educational interest groups are becoming more

willing to employ confrontationalist tacts in general, and litigation in particular.

Respondents also indicated that when educational policy disputes are brought

before the courts, appellant(s) or plaintiff(s) are frequently represented by, or

supported by, an interest group. As one Academic stated, "Litigants are often the

vanguard of a larger movement." Another felt that this results from the relatively

closed nature of Canadian educational policy-making, "Yes, I think almost by

definition. Compared to the U.S., Canadian educational governance can be

regarded as highly authoritarian. . .. Interest articulation has to occur somewhere."

These individuals also indicated that defendant(s) are often represented by, or

supported by, an interest group, although to a somewhat lesser degree. Finally,

they expressed a perception that Institutionalized, Mature and Issue-oriented interest

groups all used litigation as a method of influencing educational policy.

Research Question 3

Do these professionals perceive a more activist or quasi-legislative role for the

Canadian Courts in the last decade?

If educational interest group use of litigation is to have any practical

implications for educational policy-making, there would have to be a concurrent

shift in judicial philosophy away from the traditional, "strict constructionist" role to

a more "activist" or "quasi-legislative" approach which would promote more

liberal interpretations of statute and precedent and increase the likelihood of citizens'

-----------------==------------------------------------------------
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groups being granted standing. Knowledgeable professionals were asked if they

perceived such a shift to be occurring in Canadian courts.

These professionals perceived the judiciary to be assuming a more prominent

role in Canadian educational policy-making. As one practitioner stated,

"Francophone rights, clarification of existing rights under Section 29 of the Charter,

and rights relating to search, seizure and detention are all affected and interpreted by

the judiciary, and those decisions directly affect educational policy." They did not,

however, foresee a radical change in judicial attitudes, "1 believe that the geneTal

policy of 'curial deference' to the appropriate levels of government continues to

exist;" however, they did suggest that the Charter, "requires courts to be more

involved."

Several did not view increased judicial intervention in a positive light

"Unfortunately [Judges intervene in educational matters] without adequate

preparation for the social engineering they engage in."

Respondents were also asked if the advent of the Charter had made Canadian

law more similar to American law, given that American courts have traditionally

been been more willing than Canadian courts to adopt an activist or quasi-legislative

role in arbitrating educational policy disputes. The response was that Canadian law

was now more similar to American law. While they felt that important differences

still exist in the nature of the rights guaranteed in two Constitutions, respondents,

nevertheless, also indicated that precedents concerning educational policy set in

American Courts have become more relevant to the contemporary Canadian legal

context. As one put it, "A simple glance at any of the recent cases - with their

discussion of U.S. precedents shows this." However, a number also pointed out
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that while American precedents may have become more persuasive, they have not

become binding on Canadian courts. "American cases must be treated with care

because they arise in a different cultural context, and embody a different

philosophy, but any judge invited to take a particular path is happier to know

another has gone before him."

In summary, while knowledgeable professionals did not see Canadian courts

adopting the same degree of activism as have American courts, they did believe that

Canadian courts are, particularly since the introduction of the Charter, adopting a

more activist or quasi-legislative role.

Research Question 4

Has the introduction of the Canadian Charter of Rights and Freedoms had a

significant impact on the courts' role in educational policy-making? If so, which

sections of the Charter are likely to be significant in the future?

The entrenchment of the Canadian Charter of Rights and Freedoms within the

Canadian constitutional document has clearly altered the legal landscape in Canada.

The actual impact of the Charter on Canadian educational policy-making was still a

matter of some debate at the time of this study. Both questionnaire respondents

and interviewees were polled concerning their perceptions of the Charter's impact

in this area.

Romanow (1986) summarized the impact of the Charter as follows:

It would be foolhardy not to see in the Charter and its immense mandate to the
courts an opening for the judicial restructuring of our society along lines which
were not anticipated and not desired. Canadian society may be transformed by
the Charter. (p.24)
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It appears that the courts may no longer be reluctant to overturn the educational

policy decisions of a legislature or a school board if they believe that such decisions

violate Charter rights. It would not, therefore, be unrealistic to anticipate judicial

decisions which will have a major impact on the delivery of educational services in

Canada. As Magsino (1988) stated, "it seems safe to conclude that pervasive

judicial presence in different areas in the life of the nation is now only a matter of

time" (p. 1). MacKay (1986a) pointed out that in the educational context, "the legal

guarantee of equality provides a window whereby lawyers and judges will enter the

world of educational policy-making" (p. 293). Cruickshank (1986) added that

parents, "may be encouraged to litigate by the strength of legal challenges never

before available. The results of even a few cases could change the entire fabric of

Canadian public education" (p. 52). The Supreme Court of Canada has, therefore,

become a focus for defmitive judgements in contemporary educational law

(Anderson, 1986a, p. 183; Magsino, 1986a, p. 77; Sussel and Manley-Casimir,

1986, p. 217).

Questionnaire responses revealed a perception that the Charter has the potential

to greatly increase the courts' role in educational policy-making. As one Academic

commented, "Probably the most significant development in education in this

country .... I don't know what comparative benchmark could be used."

However, many hastened to add that the actual impact of the Charter was as yet

unknown. Several pointed out that Charter consciousness, "potential judicial

interpretation if they (ed. officials) don't get it [policy] right" may have more direct

effect on educational policy-making than will court decisions, "even in the pre

litigation stage, legislative draftsmen will try to circumvent possible Charter
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pitfalls." They also agreed that 6 of the 7 Sections of the Charter specifically

referred to in the questionnaire would have an impact on educational policy

making. Two suggested that Section 1 - the Reasonable Limits clause (not included

as a separate item in the questionnaire) would figure significantly in judicial

interpretation of the constitutionality of educational policy decisions.

Responses concerning Section 2 (fundamental freedoms) focused on the

impact of these rights on religious activities in public schools. Four individuals

specifically referred to the Zylberberl: case as an example of such an impact

It was also indicated that Section 7, which deals with life, liberty, security of

person, and fundamental justice would have an impact Two respondents

commented that the question of whether 'liberty' included the right to an education

may become an important issue.

Similarly, it was felt that Section 8 (search or seizure), would be significant

Comments on the impact of Section 8 focused on the R.. v. J.M G. (Ont, C.A.) case

which determined that, "searches in schools are for the most part constitutionally

valid. Possible exceptions are strip searches and random searches (or blanket

searches)."

Overall, responses indicated that Section 10 (arrest or detention), would not be

particularly important in the context of educational policy-making. Academics,

who generally viewed this section as more important than did Practitioners,

suggested that Section 10 might become an issue in the areas of questioning

students and "detaining" students. Practitioners pointed out that this matter had

been determined, at least to their satisfaction, in R. v. L.M..Q.[1986].
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It was also suggested that Section 15 (equality before and under the law and

equal protection and benefit of law), may be expected to have an impact in the areas

of religious education, special education and equality of provision of minority

language education.

A number of individuals pointed out that Section 23, which deals with

minority language instruction, was, "directed specifically at educational policy."
As one practitioner stated, ''The increase in litigation with respect to this subject

matter quite evidently makes it the 'hot item' in the Charter so far as educational

policy is concerned."

It was also pointed out that Section 29, which preserves the existing rights of

denominational, separate or dissentient schools, merely protects rights which

already existed. However, as one practitioner commented, "While this provision

preserves existing rights, the inclusion of it raises the issue of what are those

existing rights."

Finally, as has been stated in reference to Question 3, questionnaire

respondents indicated that the Charter, in general, has increased the relevance of

American educational and constitutional law, and precedent.

While Charter involvement was not a criteria in the selection of cases for

intensive study in Phase Two of the project, individuals interviewed in Phase Two

indicated that all twelve of the cases selected for intensive investigation involved

Charter issues. Table 6.1 summarizes which Charter sections were seen to be

involved in each of these cases.

Both questionnaire and interview data suggested that the implementation of the

Charter of Rights and Freedoms will have a profound impact on Canadian
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educational policy-making. Specifically, questionnaire data indicated that Sections

2, 7,8, 15,23, and 29 would have a significant impact, while interviewees indicated

that all twelve cases selected for intensive study involved Charter issues, and

identified Sections 2, 7, 15, 23, 27, and 29 as the sections they believed were

germane to these cases.

Table 6.1

Charter Sections Perceived by Interviewees to be Involyed in Each of the Selected
Cases.

Selected Cases Charter Section(s)

Gerrard

�

�

lim

Whittington

§2. §IS

§23. §27

§23,§27

§23, §27

§2, §IS, §29

§2,§tS,§27

§23, §27

§2, §7, us, §27, §29

§23, §27

§2, §7, §IS

§7

§23

Elwood

�

Parents for Fairness

Marchand

Hickling

Zylberberg
Fransaskoises

Research Question 5

Are there substantial differences between the perceptions of legal practitioners

and those of academics concerning the evolution of interest groups or of the courts,

or concerning the context of educational policy-making?
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It has been suggested that legal practitioners might have perspectives on the

interest group/courts/educational policy phenomenon which would differ

significantly from those of practitioners; results of this study would appear to

indicate that, for the most part, this is not the case.

While differences in perception were identified, it is important to keep in mind

that academic and practitioner responses did not differ substantially on 20 of the 28

relevant questionnaire items. Thorough interpretation and discussion of the

implications of these areas of agreement extends well beyond the scope of this

section, however, a brief overview of these areas provides a useful framework

against which to view the areas in which perceptions differed substantially.

Respondents from both groups appeared to agree on the following points:

1. Interest groups are currently active players in the educational policy arena

in Canada.

2. Interest groups have become more active players in the Canadian

educational policy arena in the last decade.

3. In the past decade, Canadian educational interest groups have become

more willing to employ confrontationalist tactics than they were in the past

4. Canadian educational interest groups have become more litigious in the

past decade.

5. Use of litigation is not limited to particular types of interest groups. Small

Issue-oriented groups, middle-sized Mature groups, and large Institutionalized

groups all occasionally use litigation as a method of influencing educational policy.

6. Both appellant(s)/plaintiff(s) and respondent(s)/defendant(s) are often

represented by, or supported by, interest groups.
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7. Publicity focused protests, presentation of briefs to public bodies, public

relations activities, confrontation with politicians and government officials, and

regular formal and informal contact with decision-makers are all tactics employed

by interest groups before they appeal to the courts.

8. The introduction of The Canadian Charter of Rights and Freedoms has

made Canadian law more similar to American law.

9. Precedents concerning educational policy set in American courts have

become more relevant to the contemporary Canadian legal context

10. The introduction of The Canadian Charter of Rights and Freedoms will

have a significant effect on the courts' role in influencing educational policy.

11. The Canadian judiciary is assuming a more prominent role in influencing

the development of educational policy.

12. Interest group use of the courts has created conditions under which

educational policy may be determined (defacto) on a national level.

13. Interest group use of the courts has created a new channel through which

the federal government may become more involved in educational policy-making

in Canada.

14. Iudicial interpretation of Sections 2, 7,8, 15,23, and 29 of The Canadian

Charter of Rights and Freedoms will have a significant impact on educational

policy-making.

In addition, academics and practitioners agreed that 6 research questions and the 12

cases tentatively selected for intensive study in the second phase of the research

project were significant
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Of particular interest to this research question were the 8 (of twenty-eight)

relevant questionnaire items in which academic and practitioner responses indicated

substantially different perceptions. Table 6.2 presents a summary of those items on

which Practitioners and Academics expressed substantial disagreement

Table 6.2
Ouestionnaire Items Resultin� in Substantive Differences Between Academic and
Practitioner Responses

Mean Mean

Questionnaire Item Academics Practitioners Difference

Issue-Oriented Interest Groups
use litigation as a vehicle for

influencing educational policy.a
The Canadian judiciary should
not have a role in determining
educational policy.b
The following tactics are employed
by interest groups � they
appeal to the courts:a

Public relations activities

2.36 2.93 .57

2.00 2.63 .63

3.15 2.63 .52

Judicial interpretation of the

following Sections of The Charter
will have a significant impact on

educational policy-making.b

Section 7 - Life, Liberty, Security of Person
and Fundamental Justice 3.13 2.40 .73

Section 8 - Search or Seizure 2.97 2.13 .84
Section 10 - Arrest or Detention 2.58 1.93 .65

Significance of Selected Cases:

Elwood c 3.54 2.57 .97

�c 3.30 2.67 .63

�. Acad = Academic Respondents; Prac = Practitioner Respondents
a Scale: Never 1 2 3 4 Very Frequently
b Scale: Strongly Disagree 1 2 3 4 Strongly Agree
C Scale: Not Significant 1 2 3 4 Very Significant
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Practitioners believed that Issue-oriented groups were more likely to use

litigation as an influencing tactic than did Academics. They were also less

favourably disposed towards the judiciary playing a role in educational policy

making than were the Academics, and felt that interest groups used public relations

tactics less frequently than did Academics. In addition, Practitioners felt that

judicial interpretation of Section 7, 8, and 10 of the Charter would have

substantially less impact on educational policy-making than did Academics. On the

other hand, Academics believed that the Elwood and� cases were

substantially more significant than did the Practitioners.

In summary, substantive agreement on twenty of the twenty-eight relevant

questionnaire items indicated that respondents from both groups perceived a

significant increase in educational interest group activity and an increase in the use

of confrontationalist tactics in general, and litigation in particular. Additionally, they

agreed that such activities are not limited to particular types of interest groups.

They agreed that all types of groups employ a variety of influencing tactics before

resorting to litigation. Respondents from both groups also indicated that the courts

are becoming more receptive to the pleas of interest groups (due, to some degree, to

the implementation of the Charter of Rights and Freedoms), and that the possible

outcomes of this phenomenon may be (de facto) national educational policy and a

greater federal presence in education. Substantial differences in responses to 8

questionnaire items suggested that some differences in perspective exist between

the two groups.
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Research Question 6

Are there elements within the societal context in which Canadian educational

policy-making takes place which aid in understanding why interest groups use

litigation as a vehicle for achieving their ends?

General interest group theory would suggest that interest groups prefer,

whenever possible, to exert influence through access-oriented tactics, that is through

persuasion and negotiation. The fact that growing numbers of such groups are

resorting to litigation begs the question as to whether there are elements inherent in

the context of the Canadian educational decision-making process which promote

this type of dispute resolution.

Canadian educational decision-making takes place within the larger context of

the rather unique nature of Canadian confederation. Because education is the

exclusive right of provinces, it is not possible to use access-oriented tactics in order

to achieve educational change at the national level; there is simply no national

decision-making body with whom to negotiate. In all twelve cases selected for

intensive study, the matters in dispute identified by interviewees represented issues

which were not unique to particular provinces (i.e., school closure, minority

language rights, religious education and special education). Interest groups which

wish to achieve policy change at the national level face the daunting task of

successfully lobbying decision-makers in at least ten autonomous jurisdictions.

Litigation presents an alternative method of achieving the group's objectives which,

if successful, particularly at the appeal court level - and better yet in the Supreme

Court of Canada - creates a precedent which would be, at the least, strongly

persuasive in other jurisdictions. A number of interest group representatives

indicated that, from the outset, it had been the group's intention to pursue its case to
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the appeal courts, for precisely this reason. Some expressed regret that they had

won through an out-of-court settlement, or in the lower courts, as these outcomes

created weaker precedents.

Another contextual variable may be the changing demographics of Canadian

society which are creating new pressures for change in the educational system.

Eleven of the twelve interest group representatives described their groups as

representing the interests of an identifiable minority, each basing its argument on a

claim to one or more of linguistic, cultural, religious or human rights. The nature

of the educational enterprise is such that it provides fertile ground for the genesis of

disputes concerning basic social issues such as these. Certainly, this has been the

American experience.

The American example may also be affecting Canadian interest group

perceptions concerning the viability of litigation as a method of influencing policy.

The American experience indicates that active, aggressive educational interest

groups have proven to be a pervasive and highly effective force in educational

policy-making in that country. Such groups have come to see litigation as a

necessary factor in achieving large-scale change. These factors are relevant to the

Canadian context not only because American precedents concerning educational

issues are routinely raised in Canadian courts, but also because Canadian groups

see American groups achieving victories in the courts, often concerning issues

similar to their own. Questionnaire respondents agreed that Canadian law was

becoming "more similar" to American law and that precedents set in American

educational policy cases were now more relevant in the Canadian legal context.

Several interviewees voiced the opinion that Canadians were becoming more like
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Americans in terms of their approach to solving disputes; one argued that

Canadians are developing an "American, sue the bastards" mentality. Much of this

"Americanization" of Canadian law was seen as being an indirect result of the

incorporation of the Charter of Rights in the Canadian Constitution.

The implementation of the Canadian Charter of Rights and Freedoms and

associated increases in judicial activism represent another set of related contextual

variables. The Charter has constitutionally defined and guaranteed the rights of

Canadians; many of these rights have a direct bearing on educational policy

decisions. The courts have been receptive to hearing Charter cases dealing with

educational issues and have overturned longstanding educational policies which

were seen to be in violation of Charter rights. This has clearly opened a new

channel of influence for educational interest groups. Generally, questionnaire

respondents agreed that the Charter has the potential to greatly increase the courts'

role in educational policy-making (see discussion concerning Research Question 4).

In particular, they indicated that Sections 2, 7,8, 15,23, and 29 would have a

significant impact Interviewees indicated that all of the selected cases involved

perceived violations of one or more sections of the Charter. Specifically, they

identified Sections 2, 7, 15,23,27, and 29 as the sections they believed were

significant in these cases.

Finally, the increasingly closed nature of the educational decision-making

process in Canada may be encouraging interest groups to pursue their objectives

through litigation. Groups may prefer to use persuasion and negotiation; however,

when they have limited access to decision-makers or when this avenue proves to be

ineffective, they are left with little choice but to take their issues to the courts.
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Questionnaire respondents agreed that all types of groups use a wide variety of

influencing tactics before finally resorting to litigation. In addition, Phase Two

interviewees representing both interest groups and decision-making bodies agreed

that in eleven of the twelve cases with which they were associated the groups

involved used litigation only after other methods of influence had failed.

Research Question 7

Are there consistencies evident in the context of particular cases which aid in

understanding why educational interest groups choose litigation as a method of

influencing policy?

Questionnaire respondents indicated that Canadian educational interest groups

have, in general, become more numerous, more active and are more likely to resort

to litigation as a method of i�uencing policy. As one practitioner put it, "The law

reports are replete with examples of the litigiousness of such interest groups, and

even the reports do not include all the cases, since not all of them are reported."

Clearly the identification of any consistencies in the contexts of actual cases which

have gone to the courts in Canada would be useful in understanding the interest

group/courts/educational policy phenomenon. While the twelve cases selected for

intensive study in this research cannot be said to be representative of all such cases

in Canada, they do provide a source of data from which some common

characteristics may be identified.

Perhaps the most obvious characteristic common to all of these cases is the

make-up of the groups involved. All of the interest groups involved in these cases

were composed, almost entirely, of parents of school children. This is, of course,

not surprising given the fact that the primary consumers of educational services are,
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for the most part, not in a position to speak on behalf of their own interests. It is

important to keep in mind that parents are educational consumers, not only in the

sense that they are representatives and guardians of the direct receivers of service,

but also in the sense that they pay for the services they receive through direct

taxation and through the highly visible mechanism of the property tax. As such,

they are doubly convinced that they should have a voice in educational decision

making.

The second common characteristic would be the type of interest group

involved in educational litigation. When asked specifically ifparticular types of

interest groups used litigation, questionnaire respondents indicated that litigation is

more frequently used by Institutionalized groups, Mature groups and Issue-oriented

groups. Ranking of group types, by likelihood of litigation use, supported this

perception. (See discussion of Research Question 9). In general, respondents did

not view litigation as a tactic associated with a particular interest group type.

However, when interviewees in Phase Two were asked to describe the primary

interest group involved in each of the twelve cases in which they had participated,

decision-maker representatives indicated that 75 percent of the groups were of the

Issue-oriented type. Interest group representatives described 67 percent of their

own groups as Issue-oriented. No groups of the Fledgeling type were identified.

Decision-maker representatives described 17 percent of the groups as Mature,

while interest group representatives indicated that 33 percent were of this type. One

decision-maker representative stated that, in his opinion, the group involved was of

the Institutionalized type. While theory would suggest that both large and small
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groups use litigation as an influencing tactic, most of the groups involved in the

twelve cases investigated intensively were of the Issue-oriented type.

The third common characteristic was involvement of perceived violations of

Charter rights. While Charter involvement was not a criteria for selection of cases

for intensive study, interviewees indicated that all of the cases in which they had

participated involved perceived violations of one or more sections of the Charter. It

should be noted that questionnaire respondents predicted that the Charter had the

potential to greatly increase the courts' role in educational policy-making. (See

discussion concerning Research Question 4).

The fourth characteristic common to the cases investigated was the use of a

variety of access-oriented and media-oriented influencing tactics before resorting to

litigation. In eleven of the twelve cases selected for intensive study, the interest

group involved tried more political tactics before initiating a legal challenge.

Questionnaire respondents also stated that all types of groups could be expected to

exhaust other methods of influence before resorting to litigation.

Finally, while cases were not selected on the basis of the particular issue in

dispute, interviewee descriptions of the issues involved indicated that these could be

broadly categorized as involving minority language, religion, and special education.

In summary, the following pattern of contextual variables appeared to be

common in most of the twelve Canadian cases investigated:

1. The interest group was primarily composed of parents of school children;

2. The interest group was most commonly of the Issue-oriented type (see

discussion concerning Research Question 9);
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3. The dispute involved a perceived violation of one or more of Sections 2,

7, 15,23,27, and/or 29 of the Charter;

4. The pattern of interest group protest initially involved access-oriented and

media-oriented tactics. As a satisfactory resolution was not achieved using these

methods, legal action was initiated. (See discussion of Research Question 10); and

5. The issue in dispute involved minority language education, religion or

special education.

Research Question 8

How do interest groups which use litigation obtain the funding required to

pursue their ends in the courts?

Beyond a common sense perception that going to court is an expensive

method of dispute resolution, little appears to be known concerning the relationship

between the costs of litigation and its use as a method of influencing educational

policy. This common sense perception would appear to support a hypothesis that

litigation is the exclusive province of large, well-organized, wealthy groups and

that, therefore, consideration of the source of litigation funding is largely

unnecessary. This issue was pursued with the individuals interviewed in respect to

the cases selected for intensive study.

Each interviewee was asked to approximate the cost of the legal action, both to

their own group or organization, and to the opposing group or organization.

Interviewees representing both decision-makers and interest groups were unsure as

to the costs, not only to their opposition, but also to their own groups. The validity

of the approximations which were provided is, therefore, in serious doubt. While it

is inappropriate to draw specific conclusions from these estimates, it is clear
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enough that litigation is, in fact, a very expensive method of resolving disputes

concerning educational policy.

Individuals representing the interest groups in these cases were also asked to

provide data concerning the sources of the funding their groups used to pursue their

objectives in the courts. In the four cases involving Francophone interest groups,

the costs of the litigation were guaranteed by the federal Court Challenges Program.

In the other eight cases, most of the funding was provided from the group's general

revenues, senior affiliated groups, other sympathetic individuals or groups, or by

primary group members themselves. In the three cases involving religious issues,

all of the funding was provided by the group members. Donated legal services

were reported to have figured significantly in four cases. In one case, the Provincial

Ministry of Education provided some funding to the parents of the student

involved.

The interview data appeared to reflect a reality quite different from the

commonly held belief that the extremely high cost of litigation represents an

absolute barrier to its use by smaller, poorer groups. Indeed, many of the small

Issue-oriented interest groups fmanced their cases entirely through cash donations,

pro bono legal services and fund-raising activities such as bake sales, garage sales

and public dances.

Research Question 9

Are particular types of educational interest groups more likely to use litigation

to influence educational policy in Canada?

In general, large, Institutionalized groups are seen to be primarily concerned

with long-term survival; therefore, they employ only those tactics which will not

�---------------------------------------------------
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jeopardize their favoured position. Confrontationalist tactics, such as litigation, are

viewed as counterproductive. However, Institutionalized groups are the type most

likely to have the organizational and financial resources required to take their issues

to the courts.

Issue-oriented groups are viewed as not enjoying access to, or regular contact

with, decision-makers. Because they have few other options, Issue-oriented groups

are those most likely to use confrontational tactics. However, Issue-oriented

groups are seen as the type least likely to have the organizational and financial

resources required to support court challenges.

It would appear that it would be those groups occupying the central positions

on the interest group continuum, Fledgeling and Mature groups, that would have

the combination of characteristics most compatible with a decision to pursue policy

issues through the courts. These groups do not have the degree of access enjoyed

by Institutionalized groups and, therefore, have less to lose through confrontation.

Because their group missions are still narrowly focused, they should be more

willing to risk whatever standing they have in the policy community, if such a risk

is balanced off by the gains they might achieve. In addition, some of these groups

have access to the required legal and fmancial resources. It would seem logical,

therefore, to assume that when we find an interest group pursuing a legal solution,

it would be a group representative of the mid-portion of the interest group

continuum.

When asked specifically if particular types of interest groups used litigation,

questionnaire respondents indicated that litigation is more frequently used by



237

Institutionalized groups, Mature groups and Issue-oriented groups. Fledgeling

groups were seen as less litigious.

Comments concerning use of litigation by group type revealed some

contradictions. Several respondents focused on the inability of Issue-oriented

groups to afford the costs of litigation, while others pointed out that because such

groups lack access to decision-makers, they are more likely to use litigation.

Similarly, several respondents indicated that Institutionalized groups, because they

have access to decision-makers, prefer to use persuasion rather than litigation, while

others indicated that because Institutional groups have the required resources, they

are more likely to litigate. In general, however, respondents did not view litigation

as a tactic associated with a particular interest group type.

When asked to describe the interest group involved in the cases in which they

had been involved, 75 percent of the decision-maker representatives identified the

group as being of the Issue-oriented type. Interest group representatives described

67 percent of their own groups as Issue-oriented. No groups of the Fledgeling type

were identified. Decision-maker representatives described 17 percent of the groups

as Mature, while interest group representatives indicated that 33 percent were of this

type. One decision-maker representative stated that, in his opinion, the group

involved in the case in which he participated was of the Institutionalized type.

In summary, it has been suggested that while Institutionalized groups do not

need, and would be disinclined to use, aggressive, confrontationalist tactics, it is

these groups which have the necessary organizational and financial resources

required to pursue their objectives in the courts. Issue-oriented groups, which

would not be adverse to employing such tactics, are generally viewed as being too
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disorganized and too poor to use litigation as a means of achieving their ends. This

would appear to suggest that the groups most likely to use litigation would be of the

Fledgeling and Mature types. This conclusion was not substantiated by the

interview data obtained in this research. The majority of interest groups involved in

these cases were of the Issue-oriented type, suggesting that the common perception

that such groups cannot afford to use litigation may be predicated on an erroneous

assumption - that Issue-oriented groups cannot muster the required resources (See

discussion of Research Question 8).

Research Question 10

Can a pattern of interest group protest, culminating in court action, be

identified?

Knowledge of any relatively consistent pattern of Canadian educational interest

group protest which culminates in litigation would be of value in understanding the

mechanics of this phenomena. While the twelve cases selected for intensive study

in this research cannot be said to be representative of all such cases in Canada, they

do provide a source of data within which some common patterns may be identified.

It is a generally accepted principle that, in Canada, the key to successful

lobbying of decision-makers is access. However, the educational policy-making

process frequently does not provide mechanisms through which groups can

effectively influence educational decision-makers.

In general, the primary channel of access is the political process. Most groups'

first influence attempts involve access-oriented tactics such as the presentation of

briefs, and formal and informal contact with administrators and politicians. If these

tactics succeed or if, at least, the group feels it has had a fair hearing, influence



239

attempts may cease. On the other hand, if the attempts fail and the group feels it

still has a legitimate case, influence tactics will escalate to include media-focused

tactics such as public relations campaigns, press releases, and publicity-focused

protests. Groups which fmd that the political options have not produced the desired

results either give up the fight or move to more coercive tactics. H the group

believes it has a legitimate case and can afford the costs, litigation becomes an

option.

Questionnaire respondents reported a very strong perception that all types of

educational interest groups employ both access-oriented and media-oriented

methods of influence before resorting to litigation. A number pointed out that

larger, better-organized, wealthier groups tend to prefer lobbying and public

relations tactics, while smaller, less well-organized, less sophisticated groups tend

to use more aggressive tactics such as protest and confrontation.

Individuals interviewed regarding the selected cases indicated that, prior to the

litigation, the interest groups involved in these cases were not part of their

local/provincial educational policy communities and did not, therefore, have easy

access to the decision-making process. Interviewees representing both sides in

these cases stated that all groups, with the exception of the group involved in

Zylberberg, used a wide variety of access-oriented and media-oriented tactics in

order to achieve their purposes, before becoming involved in litigation. Litigation

would appear to have been the tactic of last resort.

In summary, the apparent pattern of interest group protest initially involved

access-oriented tactics including presentation of briefs and lobbying of officials and

politicians. When resolution was not achieved, methods of influence became more
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aggressive, escalating to include media-oriented tactics such as press releases, and

publicity-focused protest Finally, because a satisfactory resolution had still not

been achieved, the protest culminated in litigation.

Research Ouestion 11

Do interest group representatives and representatives of policy-making bodies

view litigation as an efficient or effective mechanism for arbitrating disputes

concerning educational policy?

In a simplistic sense, the courts are obviously effective and efficient in that they

provide a method of resolving disputes which have reached the point of deadlock.

The outcome of a court case will be a decision which will be binding on both

parties. To conclude, however, that litigation is effective, in an absolute sense,

would be to assume, a priori, that there are no better methods which could be used

to resolve such disputes. To conclude that litigation is efficient, in an absolute

sense, would be to assume that the resolution of the dispute justified any and all

costs incurred by the parties involved, and by society.

Questionnaire respondents indicated that interest groups are becoming more

litigious. If this is the case, reason would dictate that these groups must view

litigation as an effective method of influencing educational policy. Reason would

also dictate that these groups must view litigation to be sufficiently efficient, given
the particular ends they wish to achieve.

Questionnaire respondents also indicated that the judiciary was assuming a

more prominent role in educational policy-making and, overall, agreed that

Canadian judiciary should have a role in adjudicating, but not determining,

educational policy. Implicit in this conclusion is the assumption that the courts are

�'----------------------------------------
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performing an effective and, at least to some degree, efficient service in resolving

educational policy disputes. As one practitioner stated, "They [courts] are the last

line of defence and should be resorted to rarely and only when necessary; but the

role is fundamental.n

Phase Two interviewees were specifically asked whether, following their

experience, they considered litigation to be an efficient and/or effective method of

resolving disputes concerning educational policy. Nine of the decision-maker

representatives stated that litigation was an effective method of resolving

educational policy disputes; four of these indicated that litigation was effective only

when all other methods had failed. Eleven of the twelve interest group

representatives indicated that litigation was effective; five of these indicated that it

was a method of last resort. One interest group representative argued that litigation

was particularly effective when the dispute involved Charter issues.

However, eleven of the twelve decision-maker representatives indicated that

litigation was not an efficient method of resolving policy conflicts. Most identified

extremely high costs in terms of both time and money as their reasons for reaching

this conclusion. One indicated that litigation was efficient if the issues involved

were of a sufficient magnitude. Eight of twelve interest group representatives

stated that litigation was inefficient, also citing time and money as their reasons.

Three argued that litigation was efflcient, but only in the sense that it was the sole

method available for reaching a solution when differences were irreconcilable. One

stated that litigation was an efficient method when the dispute had national

implications, particularly if it involved Charter issues.
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In summary, representatives of interest groups and decision-makers generally

agreed that litigation was an effective method of resolving educational policy

disputes. However, they clearly viewed litigation to be effective only because it

provided a resolution for otherwise deadlocked disputes; they did not view litigation

as a desirable, or even satisfactory, method of determining educational policy.

Litigation was clearly viewed as a last resort to be employed only when all other

available methods had failed. Representatives of both groups indicated that

litigation was not an efficient method of resolving policy conflicts. Most identified

extremely high costs in terms of both time and money as their reasons for reaching

this conclusion. Several indicated that litigation might be considered efficient if the

issues involved were of a sufficient magnitude.

Research Question 12

Is interest group use of the courts creating, in effect, a third level of educational

policy-making in Canada?

Section 93 of the Constitution Act establishes the exclusive authority of

provincial legislatures to make decisions concerning education. Provincial

education acts delegate some of this authority to school boards. Aside from some

residual responsibilities which fall to the federal government, ministries of

education and school boards represent the two levels of legitimate educational

policy-making which have been defined by statute.

Prior to 1982, the only legal constraints on educational policy or legislation

(other than Section 93 of the B.N.A. Act and the various provincial education acts)

were those which had developed in the common law. These dealt largely with the

overriding principles inherent in the concept of natural justice. As such, these
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constraints were concerned not so much with the content of policies or statutes, as

with the procedures with which these policies and statutes were implemented. The

courts, in general, were reluctant to comment upon the intent or perceived rightness

of the policy or statute. However, with the passage of recent legislation such as the

Young Offenders Act and the Charter of Rights and Freedoms, educational policy

decisions with which the courts were previously reluctant to tamper now also

appear to be open to judicial review.

While the Canadian Supreme Court has always had a basic role to play in the

arbitration of disputes between levels of government, the Canadian Charter of

Rights and Freedoms grants the courts the power to intercede in disputes between

individual citizens and government. Since educational disputes generally involve

questions of individual rights, the Supreme Court of Canada has become a focus

for definitive judgements in contemporary educational law . Questionnaire

respondents and individuals representing groups involved in the selected cases were

asked to address the question of whether this new judicial role had created a third

level of educational decision-making in Canada.

Questionnaire respondents felt that educational interest groups were now more

willing to bring educational policy issues before the courts; that Canadian law had

become more similar to American law; and that American educational precedents

have become more relevant to the Canadian context They also indicated that

judicial interpretation of the Canadian Charter of Rights and Freedoms will have a

significant impact on educational policy-making. Indeed, overall, they agreed that

in combination, these phenomena have created conditions under which defacto

national educational policy was now possible (see discussion of Research Question
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13) and that a new avenue for federal involvement in educational policy-making

had been created (see discussion of Research Question 14).

As one practitioner stated, "Francophone rights, clarification of existing rights

under Section 29 of the Charter, and rights relating to search, seizure and detention

are all affected and interpreted by the judiciary, and those decisions directly affect

educational policy." Respondents did not, however, predict a sudden and radical

change in judicial attitudes. As one put it, "I believe that the general policy of

'curial deference' to the appropriate levels of government continues to exist."

Nevertheless, they did agree that the Charter, "requires courts to be more

involved." Several did not view this increased judicial intervention in a positive

light: "Unfortunately [Judges intervene in educational matters] without adequate

preparation for the social engineering they engage in."

Representatives of eight of the twelve interest groups involved in the cases

selected for intensive study, all of whom had been unable to influence educational

policies using other methods, maintained that their groups had accomplished their

objectives following the institution of court action. Four of these twelve interest

groups actually won their cases in court. In addition to these, two groups

negotiated a settlement in the course of the legal proceedings, one group

accomplished its goal through Provincial intervention, and one group found that

while the Court of Appeal declined to hear its case, the school board in question

began instituting the programs it desired. In addition, the decisions in two of the

remaining cases have been reversed on appeal since the time of the interviews. In

the end, ten of the twelve groups accomplished their objectives following, but not

necessarily as a direct result of, court action. Stated succinctly, twelve interest
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groups, using access-oriented and media-oriented tactics, were unable to influence

educational decision-makers in order to force a change in policy. Following

appeals to the courts, ten of the twelve groups believed that they had accomplished

their objectives.

When asked specifically if they believed they were witnessing the development

of a third level of educational decision-making, all of the interest group

representatives and all but one decision-maker representative responded that they

were witnessing the creation of such a mechanism. Those who qualified their

responses indicated that while the courts would intervene in educational policy

matters, they would continue to show some degree of deference to educational

decision-makers.

Research Question 13

Is interest group use of the courts creating conditions under which educational

policy may be determined on a national scale?

It has been argued that national educational policy is difficult to achieve in

Canada because educational policy is the exclusive prerogative of the provinces.

Such a conclusion can be supported if one assumes that the provincial educational

structures are really very different and if one assumes that Canadian law is

exclusively defined by statute. Such assumptions ignore the essential similarity of

provincial education acts and the importance of the other source of Canadian

jurisprudence - the common law, which incorporates the principles of natural

justice and the collected precedents derived from cases through traditional usage

and custom.
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A legal precedent may be considered binding, if it was set in a court directly

above the court considering a decision (stare decisis); however, the same precedent

may be considered only strongly persuasive if it was set in a higher court of another

jurisdiction, persuasive if set in a court of co-ordinate jurisdiction in another

province, or only mildly persuasive if set in a higher court of another country with a

similar common law tradition. Legal cases, at least those which continue to be

appealed, work their way up the legal system. Because they are theoretically

binding on courts of lesser jurisdiction, legal precedents work their way down the

court hierarchy. Decisions of the Supreme Court of Canada, the highest court in

the country, are theoretically binding on all provincial courts; indeed, a major

function of the Supreme Court is to hear appeals from the decisions of provincial

appeal courts. Similarly, the decisions of provincial appeal courts are binding on

courts of lesser jurisdiction in the same province, strongly persuasive in courts of

lesser jurisdiction in other provinces, and persuasive in the appeal courts of other

provinces.

When the Supreme Court of Canada reaches a decision, this precedent

becomes binding on all other Canadian courts. Should the Supreme Court

determine that, for example, an Ontario school board's decision to educate a

moderately mentally handicapped child in a segregated setting violated that child's

constitutional right to equal benefit of the law (in this case the Ontario Education

Act), this decision does not automatically reverse similar policy decisions in British

Columbia. However, should a similar policy decision be challenged in the British

Columbia courts, the probable outcome of the case is obvious. The B.C. court will

look to the Supreme Court decision and the doctrine of stare decisis will be
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invoked. Any school board which attempts to defend such a policy must either

believe that the circumstances of its case are significantly different from those in the

Ontario case (thus allowing the court to distinguish between this case and the

precedent case), or simply be ignorant of the workings of the Canadian judicial

system.

It would seem logical to assume, therefore, that decisions made in the

Supreme COll14 and to a lesser degree in provincial appeal courts, will likely have a

strong centralizing impact, particularly in areas of policy over which provincial

governments normally have primary control. Education is clearly just such a

policy area. It has been argued that, ''The results of even a few cases could change

the entire fabric of Canadian public education" (Cruickshank, 1986, p. 52). When

Cruickshank states that the "entire fabric of Canadian public education" would be

affected, he recognizes the probability of defacto national educational policy.

Questionnaire respondents and interviewees were asked if they believed that such

de facto national educational policy was now possible in Canada.

These professionals generally agreed that educational interest group use of

litigation has created conditions under which educational policy may be determined

(defacto) on a national level. Some cited examples which supported this

hypothesis, "The development of the 'where numbers warrant test' and other tests

associated with the appropriateness of providing language instruction are evidently

of national significance." Another pointed out that the, "major feature of the

Charter is the national scope of a Supreme Court of Canada ruling." However,

while agreement with this hypothesis was strong, verbatim responses also indicated

dissenting points of view, "The 'national schoolboard' role for the Sup Ct. ... is
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overstated" Others chose a wait-and-see attitude; as one Selected Academic put it,

"I do not think so, �."

Several pointed out that Charter consciousness may have more direct effect on

educational policy-making than will court decisions, "even in the pre-litigation

stage, legislative draftsmen will try to circumvent possible Charter pitfalls." In

essence, concern about possible Charter litigation may create a leveling effect across

Canadian educational jurisdictions without the courts having to become involved.

When asked specifically if they believed that educational interest group use of

litigation has created conditions under which educational policy may be determined

(de facto) on a national level, these respondents expressed general agreement with

this hypothesis.

In Phase Two, eleven of twelve interest group representatives and all of the

decision-maker representatives indicated their belief that court mandated decisions

would result in de facto national educational policies in Canada. Those who

qualified their responses felt that the courts would attempt to word their judgements

in such a way as to permit some degree of flexibility on the part of individual

provinces.

Interviewees were also asked if they believed that the outcomes of the cases in

which they had been involved would have implications for educational policy

making in other jurisdictions in Canada. Eleven of twelve decision-maker

representatives felt that the outcome of the case in which they were involved would

have policy implications in other jurisdictions in Canada. All twelve interest group

representatives stated that the cases in which they had been involved would have

such implications.



249

In summary, while it cannot be said that national educational policy is now

regarded as having arrived, except in the sense of "Charter consciousness", the

implication is that de facto national educational policy has become a distinct

possibility.

Research Question 14

Is interest group use of the courts creating a channel for federal involvement in

educational policy-making in Canada?

Education represents one major area in which Canada differs significantly

from many western nations. Because of the constitutional and jurisdictional

arrangements which were necessary to create this country, Canada has no federal

department of education; indeed the federal government has no formal voice in

Canadian educational policy-making. This has placed the federal government in the

unique position of having to respond to questions of national interest, linguistic,

religious and cultural diversity, and regional economic disparity, without the

constitutional authority to act in the area of education. Solutions to these problems

have challenged even the Canadian capacity for compromise.

Suffice it to say for the purposes of this study, that federal intervention is

nevertheless an important factor in Canadian education, though generally in a form

that attempts to skirt the constitutional issues. The federal government has

generally avoided using the word education to describe its educationally-related

endeavors. Financial incentives to provide vocational training provide an example

of this phenomenon. This example also illustrates the leverage that the concept of

"national interest" provides the federal government in justifying its intervention.

Another way the federal government can exercise leverage is by supporting groups

�.
-------------------------------------------------------------------------------
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which favour policies it would like to see implemented. It is not at all unusual for

Canadian governments to create and support pressure groups in order to promote

demand for policy changes which are outside their areas of jurisdiction (Pross,

1986).

It is axiomatic that when the federal government, with the agreement of the

provinces, enshrined the Canadian Charter of Rights and Freedoms within the

Constitution Act 1982, they did so with the intention of creating national social

policy. It cannot be argued, however, that this included a specific intention to create

national educational policy, except in the area of minority language education

(Section 23). It is also clear that educational policy cannot be divorced from

broader social policy in Canada. The Charter's architects recognized this fact when

they included Section 29 specifically to protect the existing rights of

denominational, separate or dissentient schools. If the architects had wished to

place other educational policy issues outside of Charter scrutiny, and therefore

beyond the scope of national social policy, they could have done so; they did not

The implementation of the Court Challenges Program provides primafacie

evidence of the federal government's recognition of the fact that without litigation to

bring national social policy issues before the courts, such policies might not be

implemented at the provincial and/or local levels. As Robichaud (1989) explains:

The Court Challenges Program was established in 1978. Initially it responded
to the federal government's concern that certain language rights guaranteed to

official language minorities by the Constitution might be eroded..... in 1982
the program was updated and expanded .•. to include among the cases eligible
for financial assistance those based on Section 23 of the Manitoba Act, 1870,
and on Sections 16 to 23 of the Charter. • .. When Section 15 of the Charter,
concerning equality rights, took effect in April 1985, the government
broadened the program's scope beyond the linguistic provisions of the
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Constitution to include provisions of a similar nature, thereby extending it to all
of the equality rights in Section 15 of the Charter. . .. (p.7)

There can be no doubt that the federal government's intention was to provide

individuals and groups with the financial resources required to bring national social

issues before the courts. Obviously, this would include national policy questions

with direct and/or indirect implications for education.

Questionnaire respondents and interviewees were asked, given the above, if

they believed that the interest group/courts/educational policy phenomenon has

provided a new avenue for federal involvement in Canadian educational policy

making. It was generally agreed that interest group use of litigation could open

such an avenue for federal involvement. However, differing points of view were

expressed concerning whether this avenue was being, or would be, used by the

federal government. One questionnaire respondent argued that, "The existence of

funding at the federal level for Charter challenges will indeed result in the creation

of a channel through which the federal government can become and will become

involved in educational policy-making in Canada, if for no other reason than the

funding of litigation that will have that possible outcome." Another stated, "Yes,

siding with francophone groups outside of Quebec; finances and sometimes

counsel can be funded by the Department of Justice. High profile federal figures

may either support or remain silent in certain cases." Other respondents appeared

to disagree, "The Federal Govt. has enough problems already without getting

involved in Education. B.N.A. Act unequivocally determines Prov. jurisdiction."

Others chose a wait-and-see attitude, "Whether they will choose to use this channel

is not entirely certain."
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With the exception of one interest group representative and one decision-maker

representative who did not offer an opinion on this issue, all the interviewees

perceived that interest group use of the courts did provide the federal government

with a new channel for involvement in Canadian educational policy-making. Those

who qualified their responses indicated that this development was probably not a

purposeful intrusion into a provincial area of responsibility. It was, rather, a natural

consequence of federal legislation such as the Charter of Rights and the Young

Offenders Act. They did agree, however, that the practical consequence of this kind

of legislation, whether intentional or not, could be greater federal involvement in

educational policy-making.

Synthesis, interpretation, and discussion of the results of this research are

included in Chapter 7. Recommendations for the primary actors in the

development of educational policy, and recommendations for future study, are also

included in the final chapter.
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Chapter 7

Summary, Discussion and Recommendations

Chapter 7 will begin with a brief summary of the research project. This will be

followed by a discussion of the findings, with particular reference to the

relationship between these and the literature reviewed, and to the implications of

these findings for educational policy-making in Canada. Finally, recommendations

for the primary actors in the development of educational policy will be considered.

as will recommendations for future study.

Summary of the Research Project

The purpose of this study was to investigate the recent emergence of several

concurrent socio-political phenomena, the interaction of which appeared to be

forcing a shift away from traditional conceptions of how legitimate, accountable,

educational policy decisions are made in Canada. Specifically. the study was

designed to investigate the phenomenon of educational interest group use of the

courts to force educational decision-makers to implement changes in educational

policy. Although this phenomenon has the potential to precipitate dramatic change

which would have significant national implications for educators, legislators. the

legal community, and the Canadian public, there appeared to be little knowledge of

the phenomenon, little current study of its implications and little recognition of

either the nature or scope of impending decisions which may fundamentally alter

Canadian education.

If educational interest group activity in general, and educational interest group

use of litigation in particular, are increasing, and if the Canadian courts are changing
in such a way as to adopt a more quasi-legislative role and a more liberal and
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activist philosophy, it may be that a previously unrecognized, third level of

legitimate educational policy-making has been created. In general, the study

investigated the current status of educational interest groups, the role of the courts in

educational decision-making, and the educational policy process in Canada, in order

to determine if the necessary preconditions for the existence of this third level of

policy-making had been created. More particularly, the study endeavored to

determine if these emerging social phenomena have created statutory conditions

under which policy may, for the first time, be determined on a national scale.

Finally, the study investigated whether these phenomena have created a channel of

access for federal involvement in Canadian educational policy-making; one which

would previously have been considered unconstitutional.

The first phase of the study polled the perceptions of knowledgeable

'professionals, academics who study educational law and Canadian interest groups,

and legal practitioners who regularly represent teachers' organizations and trustees'

associations, concerning the socio-political trends outlined. These individuals were

also asked to verify the relevance of tentatively selected research questions which

would be among those to be addressed in the second phase of the project, and the

significance of twelve cases tentatively selected for in-depth analysis. In

considering the interest group-court phenomena, the study endeavored to determine

why educational interest groups are using the courts to influence educational policy

and to determine if such use constitutes a trend which may be expected to continue.
I

The second phase of the study involved the intensive investigation of twelve

Canadian cases in order to determine the rationale for the use of litigation, whether

particular types of educational interest groups were involved, and if any



255

consistencies existed in the policy-making context, the context of the particular
cases or in the pattern of tactics interest groups employ. The study also considered

how interest groups acquire the financial resources necessary to initiate and follow

through with a court action, and investigated whether parties to court actions

considered the use of litigation to be an efficient and/or effective method of

resolving educational policy disputes. Finally, the study considered the

implications for Canadian education, should such a third level of educational policy

making be evolving. Implications at the national level were of particular interest.

The Research Questions

The following research questions were selected to provide the operational
instruments through which the broad purposes of the study would be achieved:

1. Do knowledgeable professionals perceive an increase in the level of

educational interest group activity in the last decade?

2. Do knowledgeable professionals perceive a shift towards increased

interest group use of litigation as a method of influencing policy decisions in

education in the last decade?

3. .

Do these professionals perceive a more activist or quasi-legislative role

for the Canadian Courts in the last decade?

4. Has the introduction of the Canadian Charter of Ri�hts and Freedoms had

a significant impact on the courts' role in educational policy-making? If so, which

sections of the Charter are likely to be significant in the future?

5. Are there substantial differences between the perceptions of legal

practitioners and those of academics concerning the evolution of interest groups or

of the courts, or concerning the context of educational policy-making?
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6. Are there elements within the societal context in which Canadian

educational policy-making takes place which aid in understanding why interest

groups use litigation as a vehicle for achieving their ends?

7. Are there consistencies evident in the context of particular cases which aid

in understanding why educational interest groups choose litigation as a method of

influencing policy?

8. How do interest groups which use litigation obtain the funding required to

pursue their ends in the courts?

9. Are particular types of educational interest groups more likely to use

litigation to influence educational policy in Canada?

10. Can a pattern of interest group protest, culminating in court action, be

identified?

11. Do interest group representatives and representatives of policy-making

bodies view litigation as an efficient or effective mechanism for arbitrating disputes

concerning educational policy?

12. Is interest group use of the courts creating, in effect, a third level of

educational policy-making in Canada?

13. Is interest group use of the courts creating conditions under which

educational policy may be determined on a national scale?

14. Is interest group use of the courts creating a channel for federal

involvement in educational policy-making in Canada?

Discussion of Findin�s

Much has occurred in Canadian society, courts and educational policy since the

time this research study was first conceived in 1986. At that time, a quiet debate
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was occurring between those who saw the possibility of significant change

occurring in Canadian educational policy-making and others who held that, while

the winds of social change might blow, very little of practical significance would

happen in the area of educational policy-making.

Those who predicted change pointed to the possible impact on education of

federal legislation, and in particular, to the entrenchment of the Canadian Charter of

Ri�hts and Freedoms in the repatriated Constitution Act. 1982. They pointed to the

national scope of such legislation, its emphasis on individual rights as opposed to

group rights, and the apparent power it granted the courts to overrule the

legislatures.

Those who believed the status quo would prevail based their arguments on a

number of assumptions concerning the nature of Canadians and Canadian society.

First, they argued, educational decision-making is really not a political process.

Children are simply too important to Canadians. Public school pupils would never

become pawns in political conflict; when it comes to issues concerning children,

federal and provincial law-makers are parliamentarians first, and politicians second.

School board members, they argued, are not really politicians; they are merely, as

their tide implies, "trustees" - trusted servants whose real role is to administer,

rather than govern, the schools. Second, while Canadians do not always agree with

policy-makers, they have traditionally shown deference to authority. Thus

Canadians, a people who from their earliest days of nationhood have sought to

resolve disputes through compromise rather than conflict, might politely point out

that they are unhappy with an educational policy decision; however, if this did not

result in a change in policy, they would quietly accept the decision of their elected
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representatives. Legal rights notwithstanding, Canadians would be loath to bring

educational issues into a conflict-based forum such as the courts. We are not a

litigious people. Third, they maintained that Canada has always been governed by
the principle of legislative supremacy; the Canadian courts follow a conservative,

strict-constructionist philosophy which renders them extremely reluctant to

question the decisions of administrators and politicians. Even if citizens were to

bring educational policy issues to the courts, the conservative judiciary would, as it

traditionally has, avoid playing an activist or quasi-legislative role and would

maintain that educational decisions are best left in the hands of educators,

educational administrators and elected officials. Finally, even if the improbable

were to happen and a decision striking down an educational policy was to occur, the

effect of such a decision would be limited to the particular jurisdiction in which the

decision occurred. Statutes concerning education are, after all, provincial. In

summary, interest group use of litigation would not become a significant factor in

Canadian education because there are no significant issues to be disputed; if there

were, Canadians would seek compromise rather than resort to a conflict model of

problem resolution; and, if they did, the conservative judiciary would support the

decision-makers. Even if the improbable were to occur, its effects would be of

limited scope and significance. Thus, we should not anticipate any meaningful

change in the structure of Canadian educational policy-making.

Clearly, the arguments of both sides in this debate were based on assumptions

which were largely untested. Philosophers from Ockham to Habermas have

warned us, the more assumptions we make, the less likely it becomes that we will

reach a valid conclusion. The argument of those who predicted that interest group
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use of litigation would become a significant element of Canadian educational

policy-making appears to have been based on a variation of Murphy's Law - once

the mechanisms are in place which permit something to happen, sooner or later, it

will happen. The assumptions behind this argument are untestable, except, of

course, by the test of time.

On the other hand, it would seem that the proponents of the status quo model

based their argument on a type of gambler's logic - if a number of things are

unlikely to happen, the probability they they will all happen concurrently is next to

nil. The assumptions behind this line of reasoning are, to some degree, testable.

One can investigate if, in fact, there is any support for the assumptions which

underlie the argument

The assumptions of the status quo model are, by definition, incompatible with

preconditions which would have to be met before the possibility of significant

change in educational policy-making could be entertained. If these assumptions

were investigated and were found to be supported, the greater the probability would

be that their conclusion, that nothing significant is happening in the educational

policy arena, would also be correct If however, these assumptions were not

supported, the greater the likelihood that their conclusion is also incorrect.

Application of Findin�s to Preconditions

The preconditions which would have to exist before litigation could begin to

playa significant role in educational policy-making would include the following: a)

there would have to be issues related to educational policy of sufficient import to

create the political will for citizens to seek to force change through the courts; b)

there would have to be legal grounds upon which such cases could be argued; c)
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there would have to be individuals or groups which are both willing to defy the

authority of educational decision-makers, and have the resources required to bring

educational policy issues before the courts; d) the courts would have to be willing to

hear such cases and would have to be receptive to the arguments put forward by the

plaintiffs; and, e) to be accepted as highly significant, the outcomes resulting from

the use of litigation would have to produce consequences which would cross

educational jurisdictions.

In approaching the first precondition one must question whether the

educational policy arena even deals with issues of sufficient scope and importance

to provide the motivation for citizens to pursue policy change in the courts. The

literature provides a clear indication that, because of the very nature of public

education, and contrary to the assumption that educational policy-making is

apolitical, schools provide an environment particularly conducive to social conflict.

Reutter (1982), reflecting on the U.S. experience, pointed out, "schools by the

nature of the enterprise and the immediacy of the impact of educational policies on

large numbers of persons of disparate backgrounds, have been the focus of a

significant share of [U.S.] Supreme Court opinion on policy issues" (pp. 1-2).

Sussel & Manley-Casimir (1986) have argued that the situation in Canada is

similar, "the field of education is so intricately related to other important walks of

life, it often becomes the battleground for important debates on issues of social

policy" (p. 322). Farrell (1987) supported this view, stating that schools are

"arenas in which the deepest conflicts within the societies they are meant both to

reproduce and change are played out" (p. 7; see also Paquette, 1990).
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The fmdings of this research project support this perspective. Questionnaire

respondents' verbatim comments identified a number of social issues which they

believed were, and would continue to be, the subjects of educational policy

litigation. These included: minority language issues, including the nature of

minority language education and control of minority language schools; religious

issues, including clarification of separate school rights and the rights of private

Christian schools; and student rights issues, particularly the rights of disabled and

handicapped persons. Obviously, minority language rights, religious rights, and

the rights of the disabled represent broad societal issues which are currently being

debated in a number of Canadian forums.

Interviews conducted with representatives of interest groups and decision

making bodies which had been involved in twelve recent cases also indicated that

the courts are currently adjudicating these same significant social issues in the

educational context While there had been no intention, beyond considering only

'cases involving non-professional groups, to limit the types of educational issues

which would be represented in the cases studied, cases selected did tend to involve

a limited number of issues. Six of the cases involved minority language issues.

These cases considered such issues as provision of equivalent minority language

programs and facilities, minority language control of minority language schools,

and provision of, and eligibility for, immersion programs. Four of the cases

represented issues concerning religion and education. These included provision of

Catholic education for Catholic special needs children, the constitutionality of

religious exercises in public schools, exemption from property taxation for private

Christian schools, and provincial control of private Christian schools. Two of the
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cases involved special education issues. Both cases involved provision of

integrated educational programs for mentally handicapped children.

This data would support the contention that the educational policy arena will be

a battleground on which issues of language, multicultural, and human rights will be

fought in Canada. It is clear, therefore, that the fJISt precondition has been met

There are issues related to educational policy which are of sufficient import to create

the political will for citizens to seek to force change through the courts.

The second precondition concerns the availability of legal grounds upon which

to launch challenges to educational policy decisions. Early in the debate, supporters

of the status quo model attempted to argue that the Charter of Ri�hts did not apply

to public education at all. This argument was, however, short-lived; there is no

longer much doubt that educational policy �ecisions do fall under the Charter's

jurisdiction. Section 32 (l)(b) of the Charter states that its provisions apply to all

matters within the authority of the legislatures. As Farley (1986) stated: "As

education is clearly a matter of provincial legislature competence legislation enacted

by the Legislative Assembly with respect to educatiol_l would clearly be covered by

the Charter" (p. 26). Educational policy decisions made at the provincial level,

including regulations enacted by the Lieutenant Governor in Council are, on

majority opinion, subject to the Charter.

Similarly, as the powers of school boards are conferred upon them by

provincial legislation and, as school boards are elected bodies with statutory

powers, "the school board can ... safely be said to be a part of the government of

the province much the same way as a municipality can" (Farley, 1986, p. 27; see
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also Anderson, 1986b, p. 53; Cruickshank, 1986, p. 54). School board decisions,

therefore, are also seen to be subject to Chaner scrutiny.

In addition, it is likely that the decisions of administrators and teachers are also

subject to the Charter. This represents a fundamental, and relatively unrecognized,

change in the parent - teacher - student relationship. Traditionally, the teacher has

been viewed as a delegate of the parent (in loco parentis). This is a private

relationship between parent and teacher and would be, therefore, outside the

jurisdiction of the Chaner. However, when educators make and enforce policy

(rules), which is when conflict with students is most likely to occur, they act not as

mere delegates of the parents, but as agents of the state (MacKay, 1986b, p. 73).

When acting in this capacity, which is most of the time, educators are subject to

Charter restrictions. Further to this point, Farley (1986) argued that the decisions of

school administrators and teachers should be subject to the Charter, as these

individuals are,

both given powers and duties by the School Act and Regulations and they
operate within a publicly funded and compulsory education system. As such
they should be considered part of the apparatus of the "state" and they should
be covered by the same constitutional constraints. (p. 27)

As early as 1986, Robinson pointed out that, "in the few cases dealing with

school issues which have come before the courts thus far, the courts appear to have

assumed that the Charter applies to schools without discussing the issue" (p. 90);

Robinson cites R. v. Jones (1986) as an example of a case in which, "a1llevels of

the Canadian courts obviously proceeded on the assumption that the Charter applied

to education and schools" (p. 90).
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Given the activity that has occurred in the courts since this time (e.g.,

Marchand v. Simcoe County Board of Education et al, [1986]; Zylberber� v.

SUdbuty [1988]; Canadian Civil Liberties v. Ontario (Min, of Ed,) [1990]; etc.),

the question of whether the Charter applies to education is now rarely even asked.

However, at the time this study was designed, the extent of the Charter's

application was still being actively debated. Questionnaire respondents and

interviewees were both asked to comment on the impact of the Charter on

educational policy-making.

As might be expected, data obtained from both the questionnaire and from

interviews indicated that the implementation of the Charter of Ri�hts and Freedoms

will have a profound impact on Canadian educational policy-making. In particular,

questionnaire respondents indicated that Sections 2, 7, 8, 15, 23, and 29 would have

a significant impact In addition, interviewees indicated that all twelve cases

selected for intensive study involved Charter issues, and specifically identified

Sections 2, 7, 15,23,27, and 29 as the sections they believed were relevant to these

cases.

The second assumption of those who supported the status quo model, that

grounds for legal challenges had not really changed in recent history, has not stood

the test of even a few years. Clearly, fertile ground exists for legal challenges to

educational policy decisions.

The third precondition which would have to be met before disputes could be

brought before the courts is that there would have to be individuals or groups which

are both willing to introduce conflict into the educational policy process, and have

the resources required to bring educational policy issues before the courts. The first
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half of this precondition appears to be incompatible with the second assumption

upon which the status quo argument was based - the belief that the Canadian

personality includes a number of admirable characteristics including; a desire to

find solutions through compromise rather that conflict; an ingrained deference to

authority, a belief in sublimating individual and minority rights for the greater good;

and, a general lack of litigiousness. Taken together, these characteristics describe a

citizenry which would not appear likely to take educational decision-makers to court

in order to force changes in policy. The assumption is bolstered by a history

which, until recently, appeared to support it

Groups which meet the third precondition would, by definition, be classified as

special interest groups. The literature suggests that special interest groups have

always been a part of social policy-making in Canada and that such groups are

becoming more numerous and more active (Aucion, 1975; Pross, 1975a; Stanbury,

1978; Paltiel, 1982; Solomon, 1983). Paltiel (1982) pointed out that it is the citizen

groups, that is groups representing and promoting a particular cause or idea, which

have shown the greatest growth in numbers and activity. Educational interest

groups are, by definition, of this type. Byrne (1970; 1978) and Henley &

Pampallis (1982) pointed out that such groups are a basic part of the educational

policy-making process. Gibson (1983) stated, "there are few decisions or policy
initiatives which fail to arouse the interest or _to provoke the intervention of

organized groups. Education as a major area of decision-making and public policy

is unlikely to be immune to such intervention - now or in the future" (p. 1).

The literature (particularly Pross, 1986) further indicates that such groups,

consistent with the assumption that Canadians prefer negotiation to conflict, do
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prefer to use access-oriented techniques to influence the decisions of policy-makers.
Access-oriented tactics are relatively safe - persuasion is an accepted part of the

democratic process - and are generally the most economical methods of influence

in terms of both time and money. However, it would appear that access is

frequently accorded only to those groups which are already an accepted part of the

policy community, the "elites" (porter, 1965; Presthus, 1973, 1974; McDonald,

1977; Pross, 1975b). Dirks (1987) and Gibson (1983) pointed out that because of

education's unstable, closed, hierarchical policy structures, there is a general lack of

openness in the Canadian educational policy-making process. Lucas & Lusthaus

(1981) suggested that such structures implicitly favour a conflict model of citizen

participation in educational policy-making (p. 55).

Groups which cannot gain access to decision-makers, or do not believe they

are being given a fair hearing, can attempt to exert pressure through the media.

However, media-focused tactics are less desirable alternatives. Public relations

campaigns require a degree of expertise and are expensive; preparing press releases,

and organizing and participating in publicity-focused protests, involve, at the least, a

substantial time commitment. Media-focused tactics are also more perilous

because the group risks publicly embarrassing, and thereby alienating, the decision

makers and further polarizing the decision-makers' position on the issue in dispute.

Methods of influence which involve confrontation and open conflict, litigation

being an obvious example, are the least desirable methods of influence. Litigation
will polarize the sides, in effect freezing communication and severely limiting the

possibility of a compromise being reached. Litigation is inherently dangerous; the

court will select a winner and a loser. It is also time consuming, both in terms of
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preparing for court and in terms of the time which will inevitably pass before a

decision will be rendered. Litigation is also very expensive. The literature, and

common sense, suggest that litigation would be a method selected only when less

hazardous and expensive tactics have proven ineffective. In general, one would

expect to see groups using litigation only after they have exhausted both access

oriented and media-oriented methods of influence. Under these circumstances,

litigation gains for the group what they could not achieve in any other way; an equal

opportunity, theoretically at least, to make their case before an unbiased adjudicator
whose decision will be binding upon the decision-makers.

Russell (1982) speculated that, "increased resort to formal adjudication

probably means that there has been a reduction in our capacity as a society to settle

conflict in less formal, more conciliatory ways" (p. 11). Some Canadian politicians
and bureaucrats, including those directly associated with education, appear to be

recognizing this new reality, and anticipating that citizen groups will be using the

courts to advance their objectives. Dirks (1987)stated, "differing viewpoints will,

and must, in the final analysis, be arbitrated through the political process, and

ultimately by the courts, if necessary" (p. 10). Some public officials are beginning

to consider the possible implications ofjudicial intervention when developing

policy. Reflecting this concern, Dirks, in forming his conclusions concerning the

allocation of public funds to private schools in Saskatchewan, recommended that,

"until such time as the courts rule [italics added] on the constitutionality of present

funding arrangements, in the opinion of this review it would not be prudent to

proceed with a major public funding initiative for private schools" (p. 66).
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The research findings were consistent with views expressed in the literature.

Questionnaire respondents did perceive an increase in interest group activity, an

increase in the use of confrontationalist tactics and an increase in interest group use

of litigation as a method of influencing policy decisions in education. These

professionals also indicated that both plaintiffs and respondents in cases involving

educational policy issues are frequently represented by, and/or supported by,

groups promoting particular interests. In addition, they indicated that educational

interest groups do use a variety of access-oriented and media-oriented tactics before

resorting to litigation. These perceptions would support the proposition that the

educational policy-making process in Canada has frequently not been open to these

groups, and has thus promoted a conflict model of citizen participation.
Interview data also supported the views expressed in the literature. The second

phase of the study identified a pattern of interest group protest which appeared to be

consistent with the theory. Tactics described by interviewees initially involved

access-oriented tactics including presentation of briefs and lobbying of officials and

politicians, When resolution was not achieved, methods of influence became more

aggressive, escalating to include media-oriented tactics such as press releases, and

publicity-focused protest Finally, because a satisfactory resolution had still not

been achieved, the protest culminated in litigation.

It is probably fair to assume that interest groups which wish to achieve change
in educational policy do so because they believe that they represent a cause which is

right, not only legally, but philosophically and morally as well. They believe that if

they can present their case before fair and just decision-makers, in a fair and

impartial hearing, the resolution they desire will result If the desired outcome does
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not occur, they generally conclude that one or both of these conditions were not

met; either the decision-makers were not attentive and unbiased, or that the hearing
was not fair and impartial. From their perspective, this injustice would be corrected

if their arguments could be presented in a forum which would guarantee that these

conditions would be met. The courts, presided over by independent,

knowledgeable, disinterested and experienced jurists, following traditional rules of

procedure, perform this role. When, therefore, interest groups appeal to the courts,

they appeal both to a set ofprocedures designed to ensure fairness, and to a

particular type of scientific, functionalist rationality; a rationality which is based on

the principle that decisions are best made on the basis of truth derived from reliable

evidence. Whether or not the courts actually provide these, or are the best vehicle

for their provision, is beyond the scope of the current discussion. What is

important here is that the courts are believed to provide this rationality and this

forum.

Pross (1986) pointed out that:

Discourse, coercion, and corruption are the means groups use to obtain their
goals. How they use these methods depends upon their concerns, the
resources they have at hand, and the environment surrounding the policy
process. (p. 130)

When persuasion, including the threats and promises implicit in the arguments, fail

and corruption is, for practical or ethical reasons, not a viable option, interest groups

turn to coercion as the remaining means to the ends they seek. Coercion may take

the form of embarrassment, through publicity-focused protests, confrontation with

politicians and bureaucrats, violent and/or illegal activities, and, if the group believes

it has a legitimate case and can afford the costs, litigation.
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If you have the money to go to court and if there is language in the Charter that
you feel supports the claim you wish to make against government, you now

have an opportunity to go to court and to contest some form of government
action you feel encroaches upon your interests. (petter, as cited in Pellerin,
1988,p.2) .

The issue of money brings us to the second half of the third precondition,
which argues that groups require not only the political will to bring educational

policy issues to the courts; they must also have the resources necessary to litigate.
Pross' (1986) typology of interest groups provides a useful framework for

consideration of the relationship between resources and use of litigation. Pross

points out that large, Institutionalized groups are primarily concerned with long

term survival; therefore, they employ those tactics which will not jeopardize their

favoured position. They use the media to establish and maintain a positive public

image, and have the resources to prepare public relations advertising and frequent

press releases stating their position on the issues of the day. They are rarely, at least

in public, critical of, or hostile to, decision-makers (p. 1.23). Canadian Institutional

interest groups are viewed as part of the policy structure; their tactics of influence

are those of quiet diplomacy, discussion, negotiation, and persuasion. They

.
provide support to the decision-makers and, in return, expect their concerns to be

given serious consideration in policy development In general, confrontationalist

tactics, such as litigation, are viewed as counterproductive. However,

Institutionalized groups are the type of special interest groups most likely to have

the organizational and financial resources required to take their issues to the courts.

At the opposite end of the spectrum are the Issue-oriented groups. These do

not enjoy access to, or regular contact with, decision-makers. Although this



271

eliminates opportunities to use friendly persuasion as an influencing tactic, it also

provides a kind of freedom of action not available to Institutionalized groups.

Because Issue-oriented groups have, "no commitment to their own long-term

survival; they are not bound by the considerations that often render Institutional

groups powerless" (Pross, 1986, p. 117). These groups have nothing to lose by

publicly confronting and embarrassing politicians and bureaucrats, holding

demonstrations, rallies and marches, and creating media events. Because they have

few other options, Issue-oriented groups are those most likely to use

confrontational tactics. However, Issue-oriented groups are the type least likely to

have the organizational and financial resources required to use litigation as a method

of influencing policy decisions.

Fl�geling and Mature groups represent intermediate points in terms of

organizational development and access to resources. Fledgeling groups have

developed to the stage where they see the advantages of cooperation rather than

confrontation, of being perceived to be responsible members of the policy

community. While they have not achieved this position, they become more

reluctant to engage in activities which might jeopardize the possibility of doing so.

While they are less likely to engage in tactics which would cause decision-makers

to question their sincerity or legitimacy, they do have access to more of the

resources necessary to pursue their issues in the courts than do Issue-oriented

groups.

Mature groups have a broader power base, more substantial financial

resources, and a knowledgeable professional staff. These groups have access to

decision-makers and are reluctant to jeopardize this essential working relationship



272

by engaging in public confrontation. Like Institutional groups, they tend to rely

upon quiet diplomacy, discussion, negotiation, and persuasion. These groups

usually understand the importance of, can afford, and have ready access to, legal

advice and assistance. This is thought to be vital if a group is to consider litigation
as a method of influence. As Surgalla (1984) suggested,

a litigation strategy would likely require for its success a special kind of group,
with access to attorneys particularly competent in its area of endeavor. This
would be accomplished by creating a legal department or retaining a law firm
on a regular basis. (p. 57)

The above would suggest that while Mature groups would be more reluctant to use

litigation, they do have the resources necessary to use this tactic.

Thus a paradox is created. The groups which have the resources required to go

to court are those which are least likely to do so. Those which would not be

adverse to using litigation are seen as lacking the essential resources. Given that

use of litigation is a reality, it would appear logical to assume that it must be those

groups occupying the central positions on the interest group continuum, Fledgeling
and Mature groups, which are using this tactic, because it is these groups which

would appear to have the combination of characteristics most compatible with such

a decision. These groups do not have the degree of access enjoyed by

Institutionalized groups and, therefore, have less to lose through confrontation.

Because their group missions are still narrowly focused, they should be more

willing to risk whatever standing they have in the policy community, if such a risk

is balanced off by the gains they might achieve. In addition, some of these groups

have access to the required legal and financial resources. This elegant line of

reasoning was not, however, supported by the findings of this study.
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When asked specifically ifparticular types of interest groups used litigation,

questionnaire respondents indicated that litigation is more frequently used by

Institutionalized groups, Mature groupsand Issue-oriented groups. In general,

respondents did not view litigation as a tactic associated with a particular interest

group type.

When Phase Two interviewees were asked to describe the primary interest

group involved in the dispute in which they had participated, 75 percent of the

decision-maker representatives described groups of the Issue-oriented type.

Interest group representatives described 67 percent of their own groups as Issue

oriented. No groups of the Fledgeling type were identified. Seventeen percent of

the decision-maker representatives described the group as Mature, while 33 percent

of the interest group representatives indicated that the group �th which they were

involved was of this type. One decision-maker representative stated that, in his

opinion, the group involved was of the Institutionalized type. While theory would

suggest that mid-sized groups use litigation as an influencing tactic, most of the

groups involved in the twelve cases investigated were of the Issue-oriented type.

This finding suggests that the theory is correct in concluding that while large, well

organized groups have the resources to go to court, they avoid doing so because

they do not wish to jeopardize their favoured position in the policy process. Theory

also appears to be correct in concluding that Issue-oriented groups are the least

afraid of the consequences of using confrontation, coercion and litigation. Where

the theory appears to be in error is in its assumption that Issue-oriented groups

cannot use litigation because they cannot muster the required resources.
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Further data obtained in the intensive study of the twelve cases appeared to

reflect a reality quite different from the commonly held belief that the high cost of

litigation represents an absolute barrier to its use by smaller, poorer groups.

Indeed, many of the small Issue-oriented interest groups involved in these cases

financed their legal venture entirely through cash donations, pro bono legal services

and fund-raising activities such as bake sales, garage sales and public dances.

Several factors considered in the literature shed some light on this apparent

discrepancy between theory and practice. Pross (1986) pointed out that public

funding (Court Challenges) has been made available to defray the costs of some

Charter litigation. Pross (1978) also pointed out that government support of

interest groups is not an exceptional development, "it is not unusual for Canadian

governments to create pressure groups in order to foster relations with 'special

publics' and to promote demand for policies which particular departments are

anxious to adopt" (p. 19). However, providing particular interest groups with

funding to pursue issues in the courts is a relatively recent phenomenon

(Robichaud, 1989). Four of the cases studied in Phase 2 of the study were financed

through Court Challenges funding. Swaigen (1981) argues that the courts'

increased willingness to grant standing to public interest groups has encouraged

smaller interest groups to form coalitions, thus facilitating the sharing of

experience, expertise, and financial resources. Six of the groups associated with the

selected cases were affiliated with and, to varying degrees supported by, larger

provincial and/or national organizations. Pross (1986) also indicated that the legal

profession has shown some interest in developing procedures to assist smaller

groups. Pro bono legal services figured significantly in four of the cases studied.
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The second half of the third precondition argues that groups require not only

the political will to bring educational policy issues to the courts; they must also have

the resources necessary to carry their issues through the courts. It would appear

that, while access to funding is obviously an advantage, in the context of

educational policy litigation, a committed membership and the ability to access pro

bono, or very low cost, legal advice are more significant factors. Clearly, even

small, Issue-oriented educational interest groups can muster the resources required
to take their disputes to the courts. Thus, the third precondition for change in the

educational policy process has been met.

The fourth precondition which would have to be realized, before interest group

use of the courts could be viewed as a significant addition to the Canadian

educational policy-making process, is that the courts would have to be willing to

hear such cases and would have to be receptive to the arguments put forward by the

plaintiffs.

Swaigen (1981) argues that the question of standin� has in the past been an

important deterrent to interest groups using litigation to achieve their goals. The

term standing refers to the court's view as to whether a would-be litigant has an

interest in the subject matter of the legal proceedings that is greater than and

different from that of the general public; in other words, courts would interfere with

the actions of others only if the parties making the request could prove that they are

directly and substantially affected by those actions. Canadian courts have

traditionally defined standing narrowly. In the past, this has; (a) made it difficult

for public interest groups to intervene, (b) discouraged efforts to draw larger issues

from the particular differences which concern the original disputants, and (c)
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discouraged the formation of coalitions of smaller interest groups which would

facilitate a sharing of experience, expertise, and financial resources. However,

Swaigen (1981) and Russell (1982) agreed that Canadian courts have adopted a

more liberal attitude in the granting of standing. It is more likely, therefore, that

educational interest groups will be granted their day in court. Recent experience

appears to bear out this conclusion. As one questionnaire r�spondent stated, "The

law reports are replete with examples of the litigiousness of such interest groups,

and even the reports do not include all the cases, since not all of them are reported."

Supporters of the status quo model argue that even if citizen groups were to

bring educational policy issues to the courts, the conservative judiciary would, as it

traditionally has. avoid an activist or quasi-legislative role by maintaining that

educational decisions are best left in the hands of educators, educational

administrators and elected officials. The second half of the fourth precondition

argues that if interest group use of litigation is to become a significant factor in

educational policy-making, the Canadian courts would have to move away from

this traditional attitude of deference to educational decision-makers. Indeed. they

would have to adopt a more activist or quasi-legislative philosophy.

The literature suggests that the Canadian courts, and particularly the Supreme

Court, are becoming more activist. Although the Charter has been very influential

in this regard, the beginnings of this philosophical shift became evident before the

Chaner came into being. Supreme Court Justices, on at least four occasions prior

to the Charter, stated that they no longer believed that it would be inappropriate to

overrule their own previous decisions (Gall, 1983, p. 228). As Chief Justice

Laskin stated in Harrison v. Carswell [1975]. "This Court. above all others in this
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country, cannot be simply mechanistic about previous decisions, whatever be the

respect it would pay to such decisions" (p, 683). Gall pointed out that the activist

model has since been at least legitimized and, perhaps inadvertently, mandated by

the enactment of the Canadian Charter of Ri�hts and Freedoms.

The Charter clearly transfers power from Parliament and the legislatures to the
Constitution as the ultimate standard against which all legislation must be

,

measured. Indirectly, it is also a transfer of power from the legislative ann of
government to the judiciary, for it is the judges who have the responsibility of
interpreting the Constitution. (p. 219)

The courts, and particularly the Supreme Court, were granted extensive

responsibility, but no clear guidelines concerning how this responsibility should be

exercised (Sussel & Manley-Casimir, 1986). The courts were, therefore, at liberty

to choose to interpret the Chaner conservatively or liberally, as they saw fit.

Apparently, the constitutional architects believed that conservative Canadian

political and judicial traditions would prevent a, "fundamental shift of power from

the legislative to the judicial branch of government" (Gall, 1983, p. 215). Clearly, a

much more activist, quasi-legislative judicial role was not anticipated. As

Romanow (1986) admitted:

We did not fully realize ... how widespread that transfer of authority was

actually going to be. . .. What we did not foresee was the extent to which the
basic rules of society for resolution of a broad range of social, economic and
political issues were going to be fundamentally affected by the Charter. (p. 10)

Anderson (1986a) has pointed out that education was one of the areas where the

possible implications of the Chaner were given scant attention by its architects (p.

183). On the other hand, political scientists, such as Russell (1982), predicted that

the Charter would be interpreted liberally. As Russell put it, judicial interpretation
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of the Charter would provide Canadians with, "a crash course in judicial policy-

making" (p. 33).

This is an important point because one of the myths of Canadian politics, and

one of the basic assumptions of those who support a status quo model for

educational policy-making, is a pervasive belief in the absolute supremacy of the

Canadian legislatures. Canadians have often viewed the American "tripartite"

system, in which the courts provide a check on the activities of government, with

some degree of disdain. That courts could overrule legislators was considered

inherently undemocratic because the judiciary were not accountable to an electorate.

Whether the Canadian legislatures were ever really supreme is debatable; individual

rights have always been protected, at least to a degree, by the principles of

fundamental justice. With the advent of the Charter of Rif:hts, the supremacy of the

legislatures, apart from the invocation of Charter Section 33, is no longer even

arguable. "The Charter, however it is interpreted, will sharpen public

understanding of the policy-making capacity of the courts, which our prevailing

theories of government do notacknowledge" (Russell, 1982, pp. 32-33).

Romanow (1986) pointed out that when Canadian courts look to American

courts for guidance in interpreting constitutional rights, which this study would

suggest is not at all unusual (As one questionnaire respondent stated, "A simple

glance at any of the recent cases - with their discussion of U.S. precedents shows

this."), they find a tradition of judicial activism.

When the Canadian courts apply the Charter of Rights they have at hand a

ready-made set of ideas and concepts essentially derived from American
constitutional law.... the ideas that have permeated the American Bill of
Rights appear with surprising frequency both in the arguments of counsel and
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the decisions of our courts. Without using the term in a pejorative sense, the
Charter has "Americanized" our political process. (pp. 18-20; see also, Farley,
1986; Hutchinson, as cited in Pellerin, 1988; Magsino, 1988; Robinson, 1986)

It would appear that, conservative traditions notwithstanding, Russell was

correct; the largely unanticipated judicial activism has become the reality. "So far,

the courts, under the leadership of the Supreme Court of Canada, have interpreted

the Charter in a liberal manner" (Nicholls & Wuester, 1986, p. 7). Indeed, it would

appear that, like it or not, the Canadian courts have been placed in a position in

which they cannot resist adopting a more activist or quasi-legislative role.

Romanow (1986) summarized the impact of the Charter as follows:

It would be foolhardy not to see in the Charter and its immense mandate to the
courts an opening for the judicial restructuring of our society along lines which
were not anticipated and not desired. Canadian society may be transformed by
the Charter. (p. 24)

The Supreme Court of Canada's willingness to follow a policy of liberal

construction was evidenced in R. v. Bi� M Dru� Mart [1985] and again in

Andrews v. Law SQ£iety (B C.) [1989]. Provincial courts of appeal have followed

suit, specifically in cases dealing with educational policy, as recently evidenced in

Zylberber� v. Sudbury Bmrrd of Education [1988], in which use of the Lord's

Prayer in the opening exercises of Ontario public schools was found to violate

Charter rights, and most recently in Canadian Civil Liberties v. Ontario (Min. of

:Ed,} (1990, Unreported, O.C.A.) in which the court ruled religious instruction

provisions made under the Ontario Education Act to be invalid because they

violated the Chaner.

It appears that the courts will no longer be reluctant to overturn the educational

policy decisions of a legislature or a school board if they believe that such decisions
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violate Charter rights. It would not, therefore, be unrealistic to anticipate judicial
decisions which will have a major impact on the delivery of educational services in

Canada. As Magsino (1988) stated, "it seems safe to conclude that pervasive

judicial presence in different areas in the life of the nation is now only a matter of

time" (p. 1). MacKay (1986a) pointed out that in the educational context, "the legal

guarantee of equality provides a window whereby lawyers and judges will enter the

world of educational policy-making" (p. 293). Cruickshank (1986) added that

parents, "may be encouraged to litigate by the strength of legal challenges never

before available. The results of even a few cases could change the entire fabric of

Canadian public education" (p. 52). It bears repeating that the Supreme Court of

Canada has, since the enactment of the Charter, become a focus for definitive

judgements in contemporary educational law (Anderson, 1986a; Magsino, 1986a;

Sussel and Manley-Casimir, 1986).

Findings of this study support the view that the Canadian judiciary are

adopting a more activist philosophy. While knowledgeable professionals polled in

this study did not see Canadian courts adopting the same degree of activism as have

American courts, they did believe that Canadian courts are, particularly since the

introduction of the Charter, adopting a more activist or quasi-legislative role.

Respondents also indicated that they perceived the judiciary to be assuming a more

prominent role in educational policy-making. As one practitioner stated,

"Francophone rights, clarification of existing rights under Section 29 of the Charter,

and rights relating to search, seizure and detention are all affected and interpreted by

the judiciary, and those decisions directly affect educational policy." They also

indicated a perception that Canadian law has become more like the American law
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and that American educational policy precedents are now more significant in the

Canadian legal context.

Data from the interviews of individuals involved in the twelve selected cases

also suggested that the judiciary is now more open to the arguments of educational

interest groups. Four of the twelve interest groups, (Marchand, Zylberber�,

Fransaskoises and Hardy) actually won their cases in court; two more (Lavoie and

Ma!W have won on appeal since the interviews took place. 1 These findings clearly

support the contention that the judiciary are now willing to overturn educational

policy decisions.

Thus the fourth precondition which would be required before the possibility of

significant change in the educational policy structure could be entertained has also

been met: the judiciary are willing to hear the arguments of educational interest

groups and are also willing to overrule the policies of educational decision-makers.

The final precondition argues that to be accepted as highly significant, the

outcomes of interest group litigation would have to result in consequences which

would apply across educational jurisdictions. The assumption of those who

support the status quo model is that this is not probable because the �o recognized

1 It should be noted that of the twelve interest groups involved in these cases, all
of whom had been unable to influence educational policies using other
methods, ten (or 83 percent), accomplished their objectives following the
institution of court action. In addition to the six which actually won their cases
in court, four of the remaining groups achieved their objectives without judicial
mandate. Two groups negotiated a settlement in the course of the legal
proceedings <Elwood and Jones), one group accomplished its goal through
Provincial exemption (Gerrard), and one group ffiickling) found that while the
Court of Appeal declined to hear its case, the School Board in question began
instituting the programs it desired.
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levels of educational decision-making, provincial ministries and local school

boards, both find their legal basis in the provincial education acts. Any decision

which overturned a policy decision at either of these levels would apply only to the

jurisdiction involved.

Such a conclusion can be supported if one ignores two related considerations.

First, although each province does have its own education act and regulations, these

statutes are really very similar (Lucas & Lusthaus, 1981, p. 53). The reasons for a

judicial decision striking down a section in one of these acts would obviously be

used as arguments in challenges to the parallel sections of the other acts, particularly
if such a decision involved Chaner issues. In addition, Canadian law is not

exclusively defined by statute. Such an assumption ignores the importance of the

other source of Canadian jurisprudence - the common law. MacKay (1984)

defines common law as follows:

The system of law that originated in the United Kingdom and that is the basis
for the legal systems of the Commonwealth countries and the United States.
Common law uses precedent for establishing legal rules and principals. It is
continually developed through court decisions. (p. 392)

The common law is, therefore, a generic term which covers those principles of law

not made up of formally legislated acts; rather, the common law incorporates the

principles of natural justice and the collected precedents derived from cases through

traditional usage and custom.

Precedent refers to the general principal that, "requires a judge, in resolving a

particular case, to follow the decision in a previous case, where the fact situations in

the two cases are similar" (Gall, 1983, p. 219). The doctrine of stare decisis
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(literally, "to stand by decided matters") is somewhat more specific; it refers to the

principle which,

requires that a judge of a particular court must follow the previous decision of
the highest court within that provincial jurisdiction, although he may be
persuaded to differing extents by co-ordinate and higher courts outside of this
provincial jurisdiction. (pp. 219-220)

A legal precedent may be considered binding, if it was set in a court directly

above the court considering a decision (stare decisis); however, the same precedent

may be considered only strongly persuasive if it was set in a higher court of another

jurisdiction, persuasive if set in a court of co-ordinate jurisdiction in another

province, or only mildly persuasive if set in a higher court of another country with a

similar common law tradition.

Legal cases, at least those which continue to be appealed, work their way up

the legal system. Legal precedents, as they are theoretically binding on courts of

lesser jurisdiction, work their way down the court hierarchy. Decisions of the

Supreme Court of Canada, the highest court in the country, are theoretically binding
on all provincial courts; indeed, a major function of the Supreme Court is to hear

appeals from the decisions of provincial appeal courts. Similarly, the decisions of

provincial appeal courts are binding on courts of lesser jurisdiction in the same

province, persuasive in the appeal courts of other provinces, and strongly

persuasive in courts of lesser jurisdiction in other provinces.

When the Supreme Court of Canada reaches a decision, this precedent

becomes binding on all other Canadian courts. Should the Supreme Court

determine that, for example, an Ontario school board's decision to educate a

moderately mentally handicapped child in a segregated setting violated that child's
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constitutional right to equal benefit of the law (in this case the Ontario Education

A£t), this decision would not automatically nullify similar policy decisions in

British Columbia. However, should a similar policy decision be challenged in the

British Columbia courts, the probable outcome of the case is obvious. The B.C.

court will look to the Supreme Court decision and the doctrine of stare decisis will

be invoked. Any school board which attempts to defend such a policy must either

believe that the circumstances of its case are significantly different from those in the

Ontario case (thus allowing the court to distinguish between this case and the

precedent case), or simply be ignorant of the workings of the Canadian judicial

system.

As Russell (1982) argues, the passing of the Constitution Act. 1982 , which

includes the Canadian Charter of Ri�hts and Freedoms, "will likely have a strong

centralizing impact, especially where it affects policies over which provincial

governments normally have primary control" (p. 18; see also p. 27). Education is

clearly just such a policy area. Obviously, Russell's "strong centralizing impact"
refers to the creation of policy on a national scale. Cruickshank (1986) adds, "The

results of even a few cases could change the entire fabric of Canadian public

education" (p. 52). When Cruickshank argues that the "entire fabric of Canadian

public education" would be affected, he recognizes the probability of national

educational policy.

Contributors to both phases of this study were asked, given the growing

incidence of educational policy litigation, if the phenomenon of educational interest

group use of the courts would be likely to have national implications.

Questionnaire respondents, overall, agreed that this phenomenon has created
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conditions under which de facto national educational policy was now possible. As

one practitioner stated, "The development of the 'where numbers warrant test' and

other tests associated with the appropriateness of providing language instruction are

evidently of national significance." Another pointed out that the, "major feature of

the Charter is the national scope of a Supreme Court of Canada ruling."

Respondents did not, however, predict a sudden and radical change in judicial

attitudes, "I believe that the general policy of 'curial deference' to the appropriate
levels of government continues to exist;" however, they did agree that the Charter,

"requires courts to be more involved."

All but one of the interest group representatives and all of the decision-maker

representatives interviewed in Phase Two of the study indicated that they also

believed that group initiated, court mandated decisions would result in defacto
national educational policies in Canada. Those who qualified their responses

indicated that the courts would attempt to word their judgements in such a way as

to permit some degree of flexibility on the part of individual provinces. In addition,

interviewees were asked if the outcome of the case in which they had been involved

would have implications for educational policy-making in other jurisdictions in

Canada. Eleven of twelve decision-maker representatives indicated that the

outcome of the case in which they were involved would have policy implications in

other jurisdictions in Canada. All twelve interest group representatives stated that

the cases in which they had been involved would have such implications.
The literature, opinion of knowledgeable professionals as expressed in

questionnaire responses, and perceptions expressed by representatives of interest

groups and decision-makers who had been involved in educational policy litigation,
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indicated that group initiated litigation would have significant implications across

Canadian educational jurisdictions. Thus, the final precondition required if the

interest group/courts! policy phenomenon was to be considered a significant new

factor in Canadian educational policy-making, has been met

This section began by stating the assumptions implicit in the argument that the

status quo would be maintained; that is, that there is little possibility of interest

group use of litigation becoming a significant factor in Canadian educational policy

making. It was submitted that for such a phenomenon to take place it would be

necessary for five preconditions, all of which were inconsistent with the status quo

assumptions, to be met The literature reviewed and the data obtained in both

phases of this research project support the contention that all five of these

preconditions have been met and that the assumptions of the status quo argument

are unsupported.

In response to specific questions concerning the development of a third level of

educational policy-making, Phase One participants revealed a very strong

perception that the judiciary is assuming a more prominent role in educational

policy-making and that a third level of educational policy-making is developing in

Canada. When representatives of interest groups and decision-making bodies

which had been involved in educational policy litigation were asked, specifically, if

they believed they were witnessing the development of anew, judicial level of

policy-making, twenty-three of the twenty-four interviewees stated that they

believed that this was the case.
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Implications for Educational PoliGy-maldn�
Interest group use of litigation has introduced a new factor into the educational

policy equation in Canada. Canadian courts will be adjudicating disputes between

educational decision-makers and groups representing particular interests. The

implications of this new phenomenon are, as yet, unclear. The fact that the five

preconditions discussed above have been met tells us that profound changes are

now possible and may suggest that such changes may even be probable; however,

this does not provide us with knowledge of what will occur in the future. Much

will depend upon the degree to which each of the preconditions is mel Because it

is not possible to accurately predict what will happen, the following discussion

must be somewhat speculative.

While we might like to believe that educational decisions are made in a rational.

and nonpolitical manner, this is simply not the case in Canada. Coleman (1978)

pointed out that because of the interplay of competing interests, educational policy

decisions are usually made in a climate of conflict, and sometimes hostility; are

characterized by compromise between differing points of view based on different

values; and are usually a best alternative rather than a technically best solution (pp.

12-13). Dirks (1987) would appear to agree:

Policy-making in education, as in other social disciplines, is and must at root
be a political process which attempts to sort out conflicting or competing
values, giving precedence to some and subordinating others in the interests of
maintaining social stability while simultaneously striving for a reasonable just
and tolerant society. At times this may imply a tolerable level of
discrimination against a minority view. On other occasions it may infer [sic]
that minority interests take precedence over traditional majority thought and
practice. (p. 9)
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Traditionally, the decisions concerning who was to gain and who was to lose

were made at the provincial or local school board levels. Groups representing

particular interests addressed their concerns to these bodies. In a less complex

society, such input could be provided directly. With the possible exception of small

rural school divisions, an increasingly endangered species, this approach is no

longer feasible in Canada (Lucas & Lusthaus, 1981, p. 58). As Dirks (1987)

points out: ''The centralization and bureaucratization of public education is perhaps
the most dominant feature of twentieth century public education. Today, policy
discussion and decision-making are far removed from the average parent" (p. 16).

What may be anticipated as a result of the increasingly closed nature of

educational policy-making is an increase in the numbers and the aggressiveness of

special interest groups. It is not surprising therefore, that as Dirks (1987) observed,

"large and powerful interest groups dominate the education landscape" (p. 16). In

addition, small, anomie or Issue-oriented pressure groups regularly develop around

specific educational issues. The ubiquitous nature and political will of such groups

has led some writers (Gibson, 1983, p. 5; Steele, Working & Biernacki, 1981, p.

257) to suggest that educational decision-makers who attempt to ignore these

groups do so at their own peril. As LeMoine (1984) stated, "where once provincial

government, trustees, and administrators wielded power, it is now the demands of

community groups -- students, teachers and their associations, and parents" (p. 2).

The findings of this study clearly indicate that many educational interest groups

are no longer willing to quietly accept the decisions of those in authority. These

groups have both the political will to engage in extended disputes and the ability to

muster the the resources required to take their issues to the courts. Neither can
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educational decision-makers find solace in the fact that a particular group appears to

be marginal, perhaps representing only a small minority of the jurisdiction's
constituents. Such groups have frequently proven to be the most aggressive and

the least intimidated by litigation. Decision-making bodies which do not provide
mechanisms through which such groups can have a real, as opposed to symbolic,

input to the policy process should not be surprised to find themselves in court.

When educational policy decisions enter the legal arena, they effectively leave

the political process behind. The final outcomes of such policy disputes will not be

determined by elected officials operating on the basis of advice from their

educational experts; they will be determined by judges. This new reality is

problematic for two reasons; the first involves the nature of the decision-makers,

the second concerns the nature of the forum in which the decision will be made.

The nature of the new decision-makers is problematic for two reasons. First,

judges are not democratically accountable. When educational policy-makers at the

local and provincial levels develop policy, they must consider the political and

financial consequences of their actions. Canadian judges are appointed, primarily

by the federal government (the exceptions being provincial court judges), usually to

retirement at age 70 (most county, district and provincial courts) or 75 (Supreme

Court of Canada and provincial appeal courts) (Gall, 1983, pp. 184-185). They are

not, therefore, democratically accountable to any electorate. Their decisions do not

have to represent the political consensus of the constituency they serve, or balance

the desires of one group against those of another. In addition, judges are not

responsible for the consequences or secondary implications of their decisions.

Judges do not create or attempt to balance budgets; yet, judicial decisions frequently
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have profound fiscal implications. On several occasions, for example, Canadian

judges have determined that special minority language schools must be provided by

school boards. These decisions have led to serious financial problems for the

school boards and provinces involved. There are other policy issues with the

potential to create even more serious difficulties.

Setting aside the pedagogical issues for the moment, let us assume that the

Supreme Court was to determine that mentally handicapped students have the right

to receive their education in the least restrictive environment, ideally in their

neighbourhood school2. Such a decision would mandate the complete

restructuring of the delivery systems currently in place. Existing classroom

teachers would require inservice training, preservice training of teachers would have

to be revised, qualified teacher-aides would have to be trained and placed in regular

classrooms, special education teachers would have to be reassigned, many

neighbourhood schools would require renovation, specially designed schools

would become redundant, funding formulae would have to be revised. In short, the

entire existing infrastructure for this type of special education provision would have

to be radically altered. While such dramatic change may seem improbable, it

should be noted that the mandate to provide education in the least restrictive

environment already exists in the United States. It should be further noted that the

statute mandating this provision (the Education for all Handicapped Children Act,

2 It should be noted that this example is not entirely hypothetical, several such
cases have recently surfaced in the lower courts. The Canadian Association for
Community Living and its provincial branches actively support parents and
local affiliates in such disputes. In addition, this association has recently
established a legal defense fund specifically to fmance educational litigation.
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1975), was the legislative response to an interest group initiated court challenge

(Pennsylvania Association for Retarded Children (pARa v, Commonwealth of

Pennsylvania [1972]).

Second,judges' expertise is in law, not in the field of education. Obviously,
this is one of the reasons why Canadian judges have traditionally been reluctant to

interfere in educational policy decisions. However, as Hallett, J. stated in Lavoie et

.al. v. Nova Scotia [1988],

The court has a duty to uphold the Constitution and ensure that citizens' rights
as guaranteed by the Charter are not infringed. The courts did not invite
Parliament to impose these obligations upon the Canadian judiciary but
Parliament has seen fit to do so. . .. While I do not welcome the role of
judging the reasonableness of the actions of the School Board, I have no choice
in the matter. The Charter has imposed on the Canadian judiciary the duty to
see that Charter rights are not infringed. (pp.401-403)

The Canadian judiciary have been placed in the position of having to intervene in

educational policy issues. A fullaccount of the question which remains to be

considered - whether judges are competent to make decisions concerning

educational policy - is beyond the scope of this discussion. However, several

questionnaire respondents indicated that they believed that this was a very serious

concern; as one stated,. "Unfortunately [Judges intervene in educational matters]

without adequate preparation for the social engineering they engage in."

Judges are expected, for example, to follow precedent when reaching

decisions. It is up to the judge to utilize a process called "distinguishing" to

determine if the case at trial is materially different than a precedent case (Gall, 1983,

p.219). In the educational context, this might require a judge, without expertise in

special education, to determine if the details surrounding a precedent decision
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involving a particular special needs student were materially different from the

details surrounding a similar, but obviously not identical, case involving a similar

student, with similar, but not identical, needs, in a similar, but not identical, context.

It would seem obvious that making such a decision would require highly

specialized knowledge. Judges must rely on the lawyers and witnesses for both

sides in the dispute to provide this information.

The second problem presented by the use of litigation in educational policy

making concerns the nature of the legal forum. First, court decisions are not

necessarily based on what is best for the student, the parents, the teacher, the

school, the community, the province or the nation. Neither are they, necessarily,

based on a political consensus. Courts make their decisions based on statute and

common law and on a particular type of truth defined by rules of evidence. As

Russell (1982) stated,

The attempt to settle differences in our society ... through the judicial process
entails the danger, however the courts resolve these issues, of transforming
these matters into technical legal questions and of making the answers to these
questions hinge on the outcome of a contest between legal adversaries rather
than on a political process more likely to yield a social consensus. (Russell,
1982, p. 32)

As an adversarial model, litigation effectively cuts-off communication between

the opposing parties. Lawyers will often advise their clients not to talk to each

other. In fact, as Swaigen (1981) points out, parties involved in a case before the

courts must be very careful concerning what they say to anyone; statements,

particularly those which find their way into the media, can be viewed as attempts to

prejudice the court (p. 55). In addition, as an adversarial method of dispute

resolution, litigation implicitly encourages both sides in a dispute to take polar
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positions and to present arguments which in any other context would be recognized
as faulty dilemmas. Lawyers for each side present the worst-case scenario which

could result if the other side should win the day. Judges, with no background in

education, are charged with determining what is fact and what is hyperbole.

Second, court decisions do not generally represent a compromise position on

the issue in dispute. The court will pick a winner and a loser. Given the polar

positions which will be presented, there is no guarantee that the decision will really

be in the best interests of any of the parties. Russell (1982) argues that,

the general growth of formal adjudication which appears to be taking place in
Canada (and in most other industrialized countries) is a mixed blessing.
Adjudication by courts compared with other methods of dispute settlement
tends to be impersonal and formal, yielding winner-take-all outcomes rather
than solutions which accommodate the interests of both sides. (p. 11)

Judicial decisions also create precedents which will be used in future cases - cases

which will also be heard by judges with no expertise in the field of education; the

resulting problem has been outlined above.

The forum of the courts has additional limitations. The fact that courts reach

decisions which, one way or another, resolve disputes, does not argue that such

resolutions were accomplished effectively or efficiently. Individuals representing

interest groups and decision-making bodies involved in recent educational policy

cases were asked to comment on these issues. Representatives of both groups

agreed that litigation was an effective method of resolving educational policy

disputes, but only because it provided a resolution for otherwise deadlocked

disputes; they did not view litigation as a desirable, or even satisfactory, method of
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determining educational policy. Litigation was clearly viewed as a last resort to be

employed only when all other available methods have failed.

Representatives of both groups indicated that litigation was not an efficient

method of resolving policy conflicts. Most identified extremely high costs in terms

of both time and money as their reasons for reaching this conclusion. Several

indicated that litigation might be considered efficient if the issues involved were of a

sufficient magnitude. While it was not possible to determine what the actual

monetary costs were in these cases, it was clear that such costs quickly escalate into

tens of thousands of dollars, and sometimes hundreds of thousands. Disputes
which reached the appeal courts took a number of years before being resolved.

Several interest group representatives pointed out that by the time they had won

their cases, the children whose rights they had sought to protect were no longer in

the school system. In considering policies concerning student rights, Magsino

(1988) states,

in light of the slow process of adjudication, educators have the urgent and
significant task of fonnulating policies on student entitlements in their school
systems. Model formulations may be developed. Even those from south of
the border may serve as a starting point for Canadian formulations. Attempts
along this line could eventually prove profitable not only in terms of fair
treatment of students but also in terms of avoiding distracting and costly court

appearances. (p. 37).

The limits of judicial intervention have yet to be established in Canada. In

some cases, Fransaskoises and Mahe, for example, the courts have simply

informed the appropriate decision-making body that their current policy was

unacceptable and left it to the decision-makers to develop alternative policies which
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would satisfy constitutional guarantees. In other cases, Marchand, for example, the

court eventually mandated the type of remedy which was required.
It should be noted that American courts have gone far beyond simply ruling on

the legality or illegality of a particular educational policy. "In Pauley et al v, Bailey

�... the judiciary in West Virginia set the precedent that the courts - not

educators - have the power to establish quality, not minimum, standards for

education in a state" (Hazi, 1983, p. 68). The extent of this example of judicial

activism would astound most Canadian educators. The judge in this case detailed

instructional time, curriculum goals, nature of delivery, and specific content for

each subject area in each grade. He also mandated teaching methods and specified

,

the employment of subject area supervisors, in some cases even dictating their

numbers. The state was given 70 days to submit a master plan detailing how the

required changes would be implemented. The American judge who mandated

these changes had no particular expertise in education; in fact, he stated that, "he

'really didn't give education a great deal of thought before this trial'" (Hazi, 1982,

p.68).

Wise (1977) described the following ways in which court-created policy has

been a "potent force" in the "hyperrationalization" of educational policy in the

United States:

First, a court's decision affects all schools within its jurisdiction. When it is
the U.S. Supreme Court, the jurisdiction is the nation. Yet local circumstances
vary. Second, a court decision is theoretically forever. Courts have great
difficulty reversing prior decisions. Yet circumstances do change. Third,
courts do not have great flexibility in the application of policy. A ruling must
be of general applicability. Yet local circumstances vary." (p.54)
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Wise also pointed out that American courts, like Canadian courts, were once

reluctant to go beyond simply determining whether a particular policy was

unlawful. More recently they have become willing to specify the remedy which

would be required. The problem with this he argued, was, "that the remedy may

be wrong; or it may be superfluous in some circumstances, or it may be overrigid.
Yet it blankets the jurisdiction and is difficult to reverse" (p. 55). In addition, court

mandated remedies may, "proceduralize actions which in the past have been

accomplished by informal means. . .. Often new procedures are mandated without

full recognition of the functional consequences of the old procedures or of the

dysfunctional consequences of the new procedures" (p. 55). Finally, Wise pointed
out that American courts have shown a propensity to base decisions on the

prevailing scientific opinion, which not infrequently, "is incomplete, tentative, or

wrong. . .. One result has been that the courts, perhaps encouraged by some

expert's testimony, set demands on the schools which were beyond the capacity of

educational science or technology" (pp. 55-56).

Whether Canadian courts will ever reach the level of intervention currently

occurring in the U.S. remains to be seen. What we now know is that the

mechanisms are in place which make it possible for them to do so. Whether

Canadian educational decision-makers have learned from the American experience

is the subject of some pessimism. "It is a pity we have not taken the opportunity in

Canada to reflect more creatively about the difficulties of U.S. courts in acting as

education supervisors" (Russell, 1982, p. 29).

The phenomenon of educational interest group use of the courts is likely to

have significant implications for the nationalization of educational policy. There are
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a number of groups, with affiliated agencies at the national, provincial and local

levels, which believe they have an obligation to change policy in all educational

jurisdictions in Canada. Such groups have the resources to fmance court challenges

through to the appeal courts, or to fight similar battles in all jurisdictions if this is

necessary. Alternative Christian schools have recently banded together to create the

"Christian Legal Defence Fund", a federally incorporated non-profit organization,

specifically organized to raise revenues to finance court challenges on behalf of

private Christian schools (C. Gerrard, personal communication, November 18,

1988). The Canadian Society for Community Living has also created the

"Integrated Education Legal Fund" to be used to promote, through litigation, the

mainstreaming of mentally handicapped students ("Integrated Education," 1987).

Similar groups with different educational agendas may well exist. These factors, in

conjunction with the national scope of the Charter's guarantees of religious,

minority language, and individual rights have created a situation in which some

degree of "leveling" across jurisdictions is inevitable. To conclude that the

decisions of Canada's courts of appeal, and particularly of the Supreme Court, do

not constitute de facto national educational policy, simply because education is

supposed to be the exclusive prerogative of the provinces, is an exercise in wishful

thinking.

It is also clear that interest group use of the courts has created a new channel

for federal involvement in educational policy in Canada. While it can be claimed

that all provinces, with the exception of Quebec, signed the Constitutional

document, it is clearly ludicrous to argue that section 23 of the Charter is not a

reflection of federal bilingualism policy. While one cannot argue undeclared
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motives, it would not appear to be reasonable to conclude that Court Challenges

funding of the Francophone groups in the Layoie, Mahk, MarchancL and

Fransaskoises cases did not contribute to ensuring the local implementation of

minority language education programs. Whether the federal government intended

to create a channel through which it could influence educational policy or not is a

moot point; whether interest groups are being used in this way is a matter of some

debate. However, the fact is that a new channel for federal involvement exists.

Those who support a change theory of Canadian educational policy-making argue

that once something can happen, it will.

Enumerating the arguments concerning the normative question of whether

increased federal involvement would be advantageous is beyond the scope of the

present argu1ll:ent (these will be considered in the Recommendations section of this

chapter). What is important is that a new window through which the federal

government can become involved in a jealously guarded area of provincial

prerogative has appeared just as Canadians seek to negotiate a new balance of

federal and provincial powers through the Meech Lake Accord. Perhaps what we

are seeing is a new crack in our already fragile confederation. Given the current

state of Meech Lake negotiations, it is not surprising that we do not currently see

the federal government exploiting the possibilities of this new avenue.

In summary, we may expect to see increasing numbers of special interest

groups exerting pressure on educational decision-makers. If such groups are not

permitted to become real participants in educational decision-making we should

expect to see litigation being used to force decision-makers to change policy.

Because of the nature of the legal forum, the resolution of these issues will be very
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expensive and very time consuming. The outcomes of these cases may not result

in the best solution for any of the actors involved. Nevertheless, these outcomes

will become precedents which will be used in future cases in other educational

jurisdictions. The result will be a leveling of educational policy across traditional

jurisdictions, the final consequence being national educational policy in specific

policy areas. Obviously this will entail a concurrent loss of decision-making power

at the provincial and local levels with increased centralization at the national level.

Increased federal intervention in educational policy-making is now also possible.

This once again raises the issue of the creation of a legitimated federal presence in

Canadian education.

Educational decision-makers would do well to give serious consideration to

the implications discussed above. While the price of compromise may be high, the

cost of litigation may be substantially higher. In terms of sound educational policy,

the outcomes arrived at through litigation could well be much less desirable than

those arrived at through negotiation.

Recommendations

Recommendations For Primary Actors

Recommendations for interest wups. As has been repeatedly pointed out in

this study, the secret to successful influencing of policy in Canada is access to

decision-makers. Stanbury's (1978) description of an analytical framework of the

policy process in Canada provides a tool which interest groups may find useful for

understanding the policy process. The framework recognizes that interest groups

must make key tactical decisions in three areas: (a) timing of the influence attempt,

(b) target(s) of the influence attempt and, (c) the vehicle, or mode of delivery of



300

their representations (p. 182; see also Fulton & Stanbury, 1985. p. 274). While this

framework is based on policy-making at the federal and provincial levels, it is

clearly applicable to the local level as well. Stanbury divides the policy process into

three distinct chronological stages (illustrated in Chapter 2, Figure 2.3).
In the pre.parliamentazy phase a policy paper is developed in response to a

perceived need; outside input mayor may not be solicited. Following input,
discussion and amendments, a detailed policy paper is submitted to the executive.

In the parliamentazy phase the executive gevelops a draft policy and submits it to

the decision-makers for adoption or amendment. The output from this stage will

be a law, by-law, or policy statement In the post-parliamentazy staG"e, regulations
are written and the policy is implemented by the administrative bureaucracy.

Because the parliamentary stage is the most visible, it is often at this time that

concerned individuals become aware that a policy decision has occurred, or is about

to occur. Indeed, inexperienced individuals and groups often become aware of a

policy decision only after it has been adopted and is reported in the media. Such

inexperienced individuals and interest groups frequently assume that this is the

appropriate time to exert influence. In reality, by the time the parliamentary stage is

reached, bureaucrats and decision-makers have a substantial investment in the

proposed policy and will be very reluctant to return to the development stage.

Interest groups which are aware of a policy decision in its earliest stages are far

more likely to be able to influence its development. As Stanbury (1978) argues, the

first principle of effective lobbying, "is knowing very early what issues are under

review that are potentially important to an interest group" (p. 185).
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While it is difficult to change policy once it has reached the parliamentary

stage, it is not impossible. Stanbury's second principle is the recognition that there

are many stages at which lobbying can be done; groups should plan to exert

influence throughout the policy process. His third principle follows from the

second: be persistent, never give up. Even at the post-parliamentary stage, the

bureaucrats responsible for the implementation of a policy can be encouraged to

ignore it or at least to restrain their enthusiasm for carrying it out.

In order to select a target or targets, at whom to direct representations, groups

must first identify the actors, determine which are important, and determine if the

group has access to them. Stanbury (1978t pp. 186-187) divides the actors into

two groups; those who are inside the policy process and those who are outside of it.

Targets inside include the decision-makers and bureaucrats who are developing the

policy, and members of any relevant advisory committees. Targets outside the

process include other interest groups (to be wooed or neutralized), and the media.

If a group is dealing with decisions being made at the provincial level, it is

important to note that, as Pross (1975b, p. 18; see also Stanbury, 1978, p. 187) has

pointed out the most important targets are the cabinet and those civil servants who

act as advisors to it. Contrary to popular beliefs concerning representative

democracy, backbenchers and politicians in opposition have very little influence on

policy development, except through their work on committees.

Outside the policy process, interest groups probably find the most accessible

targets are the media. Skilled lobbyists can often advance their positions by

exploiting the basic weaknesses in modem news gathering (Stanbury, 1978, p.

193). First, the Canadian media are represented by journalists who, for the most
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part, are generalists. Second, journalists, newspaper editors and television and

radio news producers are under the constant pressure of deadlines. Because they
are always under pressure to be current and have little expertise in the areas they
cover, they are generally unable to maintain a critical awareness of what is really

important and what is not Because they operate in a virtual knowledge vacuum,

they are usually happy to accept a news-release from almost any source. If these

handouts are skillfully prepared, in fact doing most of the reporter's job, they are

often repeated verbatim in news stories.

Stanbury (1978) lists the following as the most important modes of

communication, or vehicles, used by interest groups: (a) informal discussions with

decision-makers, key administrators or outside advisors, either face to face or on

the telephone; (b) personal letters to these same individuals; (c) formal briefs

presented to the decision-makers or committees; (d) mass campaigns (petitions,

parades, rallies, marches, public relations advertising, and the creation of media

events); and (e) indirect approaches (news media manipulation, use of campaign

contributions) (pp, 193-194). The mode of communication selected depends upon

the target of the lobbyists' efforts, the timing of the input into the policy process,

and the routes of access available to the group. As LeMoine (1984) points out,

"because the system is never stagnant it becomes imperative for interest groups to

be able to shift their points of access as conditions demand. Thus, strategies and

tactics must be flexible enough to accommodate change" (p. 22).

An interest group's selection of timing, target and vehicle constitute its tactics.

Given the above, groups which wish to effectively influence educational policy

decisions should give serious consideration to the following:
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1. Groups representing special interests should continuously scan their

educational environments to ensure that they are immediately aware of any plans to

revise existing policy or to adopt new policy. If a group is not already a part of the

policy-making process it is essential that members make and maintain contact with

appropriate administrators and attend meetings of the decision-making body.
2. Groups wishing to initiate policy change (i.e., request a change or addition

not currently being considered), should first attempt to do so using the existing
channels established by the decision-making body. It is, however, only prudent to

continue planning strategies to be used should these channels prove ineffective.

3. Groups with current Of potential concerns should formally request that

they be included in the policy development process. That is, that they be included,

if possible, as voting members of committees which develop or review policy in

the area of their concern.

4. Groups must accept that if they expect to be granted any degree of real

power, they will have have to accept the related responsibilities. Group members

who sit on committees developing educational policy must ensure that they are

perceived to be a real asset to the committee's work. Groups which have no

expertise, information, skills or other forms of constructive input have no rationale

for being included in the process. Non-constructive input is probably more

damaging to the aims of the group than is no input at all.

5. Groups should study the policy issue carefully to ensure that they have

identified the appropriate decision-makers. It is not unusual for interest groups to

focus their attention on a school board when the issue in dispute is directly related

to a provincial or federal policy over which the board has little or no control. Care
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must be taken in this regard as occasionally local decision-makers will "hide

behind" a particular interpretation of the policy of a higher level of government. It

should be noted that if the dispute should go to litigation, it may be the local

decision-makers who will have to be taken to court even if they are merely

following a policy which has been dictated to them. Where appropriate the local

and provincial governments should be named as co-defendants.

6. If groups wish to influence policy at the provincial level, they should

concentrate their lobbying efforts on the cabinet, members of relevant committees,

and relevant senior bureaucrats. Lobbying back-benchers and opposition members

is rarely an efficient or effective use of scarce resources.

7. Groups which find themselves excluded from the policy development

process should avoid moving immediately to confrontationalist tactics which could

serve to alienate the decision-makers they hope to influence. The greater the

decision-makers' perception that the group is, "negative, disruptive, time

consuming, uninformed, unreasonable, myopic, emotional, and otherwise generally

antagonistic" (Steele, Working & Biernacki, 1981, p. 259), the less likely that the

group will be seen as representing legitimate concerns. Access and media-focused

tactics should be exhausted before resorting to confrontation.

8. Briefs presented to decision-makers should be concise, and factual.

While such objective data is important, the group should also make the policy
makers aware of the human implications of the policy decision. It is vitally

important that the group provide the decision-makers with information they do not

already have and/or perspectives they have not considered. If they are to change
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their position, decision-makers will require a rationale for doing so. It is the

group's responsibility to provide them with this rationale.

9. The media should be briefed before any presentations are made to

decision-making bodies. A copy of the brief should be supplied, as should

information concerning restrictions imposed on the group's presentation (e.g.,

arbitrary time-limits, unreasonable limitations on the number of speakers, refusal to

allow group representatives to ask questions, etc.). When presenting the brief, it is

wise for the group to show deference to the restrictions while forcefully, but

politely, pointing out that these limit its ability to adequately present its case. It is

more effective to allow decision-makers who impose unreasonable restrictions to

damn themselves in the media, than for the group to be perceived by the media as

unprepared and undisciplined.

10. Groups should, to the greatest degree possible, maintain a professional
and objective attitude. The group should distance itself, at least formally, from the

actions of others, including its own members and supporters, if and when they
become involved in coercive activities such as publicity-focused protest, or acts of

civil disobedience. The group should be perceived to be the "reasonable" arm of

the protest movement. Forms of civil disobedience (e.g., withholding children

from school, etc) are, by definition, illegal (withholding children, for example, is

usually a violation of attendance sections of education acts). If group members

choose, as individual citizens, to employ such tactics, they must be willing to accept

the consequences. While this study does not advocate disrespect for the law or acts

of civil disobedience, it must, nonetheless, be pointed out that such tactics have

been successfully employed in educational policy disputes. ,As one questionnaire
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respondent put it, "if you persistently defy, with single-minded fanaticism, the law

is unable to do much."

11. Some coercive tactics (e.g., vandalism) are clearly unethical as well as

illegal. Use of such tactics can result not only in the penalties imposed by a court if

individuals are found guilty, but also in the complete discrediting of the group and

its cause. Such tactics are uncommon but, unfortunately, not unheard of, in

educational disputes.

12. The group should inventory and utilize the skills and expertise available in

its membership. If possible, briefs should be presented by individuals experienced
in public presentations; press releases should be prepared by individuals who are

knowledgeable concerning the expectations of the media, etc. If litigation is being

considered, access to free or low-cost legal advice is essential.

13. If the group members determine that litigation is the only remaining tactic

available to them, they should consider the following implications and related

questions before proceeding:

a) Litigation is a complex process. Does the group understand what can

and cannot be accomplished in the courts? Swaigen's How to Fi�ht for

What's Ri�ht and timely legal advice are invalua�le resources in this regard.

b) Litigation will severely limit any opportunities of reaching a

negotiated settlement. Has negotiation been exhausted as a useful tactic?

c) Litigation will be expensive. Is the desired outcome worth the cost,

particularly given that the final outcome is always uncertain? Can the group

raise the required resources to carry the case through a trial? Is free or low

cost legal assistance available?
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d) If the group loses in the courts, the decision may create a precedent
which, in the long-term, may negatively affect the group's mission. Are group

members aware of, and willing to accept, this possible consequence?

e) Litigation will probably be a slow process. Do group members have

the political will to maintain their position throughout a protracted court battle?

Do they wish to initiate a process which may not reach its resolution until after

the students it was originally intended to benefit are no longer appropriate
candidates to benefit from a positive outcome? Are there other students who

will benefit in the future?

It bears repeating that while interest groups studied in this research found

litigation to be an effective method of influencing educational policy, it was not

generally viewed as an efficient, desirable, or even satisfactory, method of

determining educational policy, except in disputes involving issues with national,

and to a lesser degree provincial, implications. Litigation was clearly viewed as a

last resort to be employed only when all other available methods had failed.

Recommendations for decision-makers. Educational decision-makers will be

increasingly faced with special interest groups which wish to have input into the

development of educational policy. The results of this study indicate that the

decision-makers' initial awareness of such a group will come when an individual

parent or a group requests that it be given access to the decision-making process.

The initial contact will probably be with administrators, likely something as simple

as a telephone call from a parent concerned about the placement or treatment of a

particular student who is representative of an identifiable category of students (i.e.;

mentally handicapped; minority language, etc.), or a representative of a group,

-
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requesting information and clarification concerning a recent decision, a current

policy or a proposed policy change. At this point the individual or group may be

invited to join directly in the decision-making process (i.e.: invited to meet with the

decision-maker(s) to review the decision; invited to sit on, or appoint

representatives to sit on, the committee which is formulating the new policy or

which reviews existing policy; etc.). If this occurs, the individual or group's

energies will probably be directed towards presenting its arguments in as positive a

way as possible.

If an individual parent is locked out of the process or is unable to accept the

decision, he or she will seek the support of similarly situated parents who share the

same concern. If the similarly situated parents believe the issue does involve a

question of policy (i,e, is not an idiosyncratic decision affecting a single student),

and an appropriate group does not already exist, such a group will be formed.

If the group is not invited to join directly in the policy process, they will likely
make a formal request to be included on the agenda of the next meeting of the

decision-makers, usually to present a brief. If the group is allowed to present their

brief to attentive, unbiased decision-makers, in a fair and open forum, they may be

willing to accept the policy decision which results.

If the group is not allowed to present their brief, believes that the decision

makers were biased or inattentive. or that the forum was unfair, or if they still

cannot accept the decision, they will probably move immediately to direct lobbying
of decision-makers, publicity focused protests and media appeals for public

support. If these tactics do not produce any change in the decision-makers'

position, the group has little choice but to abandon their issue or to pursue more
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confrontationalist tactics. On an individual or group basis these may include

coercive tactics such as withdrawing children from schoo1. Finally, they may

decide that their only remaining option is to take the dispute to the courts. Figure
7.1 illustrates the process described.

From the perspective of the decision-makers, the litigation option is to be

avoided if at all possible. At best, the litigation process will further polarize the

sides, attract media attention which will negatively affect the public's perception of

the decision-making body, involve the outlay of substantial sums of public money,

freeze the policy process for a significant period of time, and involve both

administrators and decision-makers in weeks, months, and possibly years, of

activity which has little to do with their primary responsibilities. Even if the

decision-making body was to win in court, it cannot do so except at extremely high
cost to its organizational image, its budget and its operating efficiency.

Clearly, the wisest tactics to be followed are those that result in a process

which flows down the left side of Figure 7.1. If parents are included in the

decision-making process, interest group involvement may not be required.
Decision-makers should keep in mind that it is almost always easier to deal with

the particular concerns of an individual parent than with the more general concerns

of a group. Similarly, it is easier to deal with the concerns of a group of local

parents than it is to deal with a provincial or national organization which may view

the dispute as an appropriate "test-case". The earlier the concerned individual or

group can be involved in the decision process, the less likely that the problem will

escalate to become a full-scale policy dispute.
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Figure 7 1. Flowchart of basic educational interest group - decision-maker interaction.
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The practices of letting a group "blow off steam" in public protest and "calling
their bluff," when threatened, are no longer practical alternatives for educational

decision-makers. When groups reach the point of engaging in public protest they

are angry, frustrated and very close to concluding that litigation is their only

remaining option. Decision-makers must also realize that, increasingly, such

groups are not "bluffing" when they threaten to litigate. Comfort cannot be taken

in the fact that a group appears to be small or lacking in the resources required to go

to court. Appearances may be deceiving on both counts. A small local group may

in fact be affiliated with much larger and more powerful provincial and national

groups. In addition, even small groups without such support have successfully
used litigation to force change in educational policy.

Because it becomes very difficult to interrupt the legal process once it has

begun, it is incumbent upon educational decision-makers to institute policies and

mechanisms which ensure, to the greatest degree possible, that litigation does not

become the only option open to interest groups. It is recommended, therefore, that

educational decision-making bodies institute policy and practices which encourage

the following:

1. Active solicitation of parental participation in the decisions which effect

their children. Participation, in this context, does not mean simply offering parents

the option of providing a written submission or taking part in an optional interview;

what is implied is giving the parents a real voice and real power in such decisions;

2. Active solicitation of participation of relevant interest groups in the

revision and development of policies which affect students whose interests are

represented by such groups. This process should involve a proactive approach.
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Groups which obviously represent the interests of particular categories of students

should not have to ask to be included in the process of developing or revising

policies which impact upon these students. Relevant groups should be contacted,

invited to participate and encouraged to become involved. Again, such participation
must involve a real voice and real power. Such involvement should not be

approached with a view to tokenism or mere political expediency. Such groups are

frequently more knowledgeable concerning the needs of these students than are

administrators or decision-makers.3

3. A point of contact, such as a public relations directorate and/or committee,

should be established for groups wishing to express concerns. Access to the point
of contact should be as immediate as possible; groups should never be left in the

position of not knowing who is responsible for hearing their concerns or feeling
that they have been lost in a bureaucracy.

4. Aside from information which is legally confidential (e.g., student

records) or which can justifiably be considered confidential (e.g., personnel

records), groups should be given access to the same information that is available to

decision-makers. In addition, they should be assisted in obtaining this information.

This would require the delegation of this responsibility to specific individuals in

administration.

3 It should be noted that none of the representatives of the interest groups
involved in the twelve cases investigated in this study believed their group was

accepted as a member of the educational policy community. None of the
groups had members sitting on committees of the decision-making bodies
involved in the dispute.
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5. Groups which wish to make formal presentations to decision-making
bodies should not be discouraged from doing so. In addition, such groups should

be assisted in preparing their presentations. This would also require the delegation
of this responsibility to specific individuals in administration.

6. Groups presenting briefs must be given a fair and open hearing.

Arbitrary time-limits and unreasonable limitations on the number of speakers must

be avoided. Group representatives must be permitted to direct questions to

administrators and decision-makers. If groups are assisted in preparing their briefs,

unproductive or disruptive behavior should not become a problem.
7. Formal appeal procedures should be established to provide dissatisfied

parents and groups with a process through which decisions can be reviewed,

without having to resort to litigation. Perhaps the most important elements of such

an appeal process are its integrity and its speed. Groups must view the process as a

sincere review of the issues in dispute and not a charade. or a delaying tactic. If the

process is viewed as insincere, biased, or unduly slow, it will simply be

circumvented or ignored. Clearly such a process requires formally established

procedures, and impanial adjudicators agreeable to both parties.

8. Decision-making bodies which are developing policies and procedures for

dealing with interest groups should invite relevant groups representing particular
educational interests, and/or categories of students, to participate, as partners, in the

process.

9. Ministries/Department of Education should provide neutral third parties to

mediate in disputes between local school boards and special interest groups. These
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individuals could be selected and trained by the MinistrylDepartment and be made

available at the request of either or both parties to a dispute.
10. Inservice programs dealing with interest group politics, conflict resolution

and educational law should be made available to all members of the educational

policy community.

As Lucas & Lusthaus (1981, p. 76) have pointed out, Parent Teacher

Associations, Home and School Associations and Parent Advisory Committees do

not adequately represent the interests of groups with specific concerns; neither do

they provide a forum for presenting or resolving disputes. An effective program of

community involvement requires a proactive approach which provides formal

mediating structures between the public and the decision-makers. Such structures

should include coordinators and/or ombudsmen who can assist concerned citizens

who find themselves in conflict with the educational system. As Gibson (1983)

stated, "policy-makers may need to re-examine the decision-making process with a

view to increasing opportunities for a more pluralistic competitive approach" (p.

18).

Unfortunately, there are those among educational decision-makers who cannot

seem to accept that Canadian society has changed and that groups representing

special interests will no longer automatically defer to their authority. Even more

unfortunate is the fact that some decision-makers refuse to accept that constitutional

guarantees cannot be ignored, simply because particular decision-making bodies do

not agree with these guarantees, or because providing the required program,

service, or facility is inconvenient or expensive. Statements of one school board

member, involved in a minority language dispute, illustrate the kind of attitude
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which is destined to lead to litigation. This decision-maker publicly stated, "I'm

deathly against having French taught in the school," and described the spread of

French education as a "creeping cancer." As Hallett, J. pointed out to the Cape
Breton School Board, "The legislators have seen fit to grant citizens these rights
and those rights must be respected. If this necessitates the changing of some long

range plans of a School Board, then such plans must give way to the Charter rights
which are guaranteed" (1988, p. 401). Other decision-makers who refuse to

accept the reality of contemporary Canadian society may well find themselves in a

position similar to this school board - substantially poorer and nevertheless required
to provide the programs requested.

Canadian society is evolving. Paradoxically, schools are expected to inculcate

society's traditional values, beliefs and attitudes and, at the same time, be the

vanguard of social change. Thus there will always be a dynamic tension present in

the system. Decision-makers should recognize that conflict is a normal and healthy

part of the policy process. While conflict cannot be avoided, it can be effectively

managed. Overall, it is recommended that this can most effectively be

accomplished through power sharing. It bears repeating that such power-sharing
must be substantive and not just procedural. As Wise (1977) pointed out, attempts

to appear to share power without actually surrendering some degree of authority are

generally ineffective. "Frequently, existing procedures are not removed to make

way for the new procedures; the new procedures simply are added to the old. A

rational system of decision-making gives way to a hyperrational system as added

procedures rather than redistributed authority becomes the response" (p. 44).



316

Simply increasing procedural complexity does not produce positive long-term
results.

Recommendation for the judiciazy. The judiciary base their decisions on

statute, common law, experience and their own good sense. It would be

presumptuous, to say the least, to make recommendations concerning any of these.

However, there is one area of judicial discretion which deserves comment. In

Ontario, for example, judges are permitted by the Rules of Civil Procedure to

permit persons to intervene, "as a party, on the ground that they have an interest in

the subject-matter of the proceeding or its outcome" (Watson & McGowan, 1988,

p.221). In addition:

13.01(2) Any person may, with leave of a judge or at the invitation of the
presiding judge [italics added] or master, and without becoming a party to the
proceeding, intervene as a friend of the court for the purpose of rendering
assistance to the court by way of argument. (0. Reg. 221/86, s 1)

Swaigen (1981) and Pross (1986) have pointed out that judges have recently
been more willing to include interest groups in proceedings which affect their

constituents. Judges, like politicians, cannot possibly possess all of the knowledge
which would be required to make perfectly rational decisions. When asked to rule

in cases dealing with education, a field in which very few judges have expertise.

they are placed in the particularly difficult position of having to determine the

educational futures of particular students or categories of students. Unlike

politicians, judges cannot simply request that their staff of educational experts

supply whatever information is required. Many judges appear to have reached the

conclusion that special interest groups can provide the court with access to

extensive Information networks, experts and expertise, and years of practical
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experience in working with such students. The judiciary is to be applauded for

recognizing the value of the contributions and potential contributions of such

groups. While recognizing that the following recommendation advocates a more

inquisitorial as opposed to adversarial philosophy (a philosophical stance which

might meet with some disapproval), it is nevertheless suggested that, on balance,

judges should give careful consideration to the inclusion of special interest groups

which wish to be heard in educational policy disputes and should take a proactive

approach by inviting such groups to intervene, where appropriate, as friends of the

court.

Recommendations for the federal and provincial &<,vernments. On a number

of occasions throughout Canada's history it has been recommended that the federal

government rationalize its involvement in education through the establishment of

some form of federal agency with responsibilities in this area. The following

arguments have been offered as justification for a fonnal federal presence in

Canadian education:

1. Education in Canada is no longer truly a local or even a provincial

concern. Our national and international life have become so complex, and our

people so mobile, that education is a concern much like roads, airlines, and

pipelines, which cross provincial boundaries and thus become a federal concern.

Education "may be a provincial responsibility, but it is a federal concern"

(Hodgson, 1976, p. 48; see also Brown,1981, p. 12);

2. Individuals, provinces and regions are not equal in their ability to provide

schooling for young people (Hodgson, 1976, p. 48);
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3. Ottawa is able to recognize the need for and to fund special projects which

may offer the provinces and territories some stimulating examples for their later

adoption (Hodgson, 1976, p. 48; see also Manley-Casimir, n.d., p. 8);

4. Education should be, "one route to a set of common values, the

foundation of a national consciousness" (Manley-Casimir, n.d., p. 7);

5. "If a national consensus, a set of national values, or a set of common

basic skills is desirable ... then a common national core curriculum is necessary"

(Manley-Casimir, n.d., p. 8);

6. There is a need for mechanisms which could:

a. encourage provinces to accept full responsibility for the education of

the disabled;

b. provide for the special education needs of socially disadvantaged
minority groups such as native people, immigrants, and the poor,

c. nurture the creative abilities of highly gifted and talented children; and

d. provide for equality of opportunity for women (GECD External

Examiners' Report on Education Policy in Canada, 1976, p. 16).

As recently as 1982 Russell, in considering minority language issues,

suggested:

A national education commission staffed by federal and provincial appointees
with experience in education policy and with the capacity to carry out in-depth
inquiries into local school situations might have been a far more sensitive and
effective instrument for implementing the ideal of education in the official
language of one's choice. (p.29)

Certainly, the federal government is involved in Canadian education on a

massive scale (Hodgson, 1976). It is equally clear that both the federal and
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provincial governments employ many types of covert tactics in order to permit the

federal government to continue these activities. There is no question that this

process is irrational or that the issues raised by Hodgson, Brown, Manley-Casimir
and the OCED Report represent pressing needs. However, to suggest the

establishment of a federal agency with responsibility for education is to completely

ignore the reality of Canadian federalism.

As was pointed out in Chapter 2, Canada was established on the basis of a

social contract between its two founding cultures. If the vital cultural tool of

education had not been given into the hands of provincial governments, Quebec
would not have joined confederation and there would be no Canada as we know it.

Any direct federal involvement in education would require a constitutional

amendment which would have to be approved by a Quebec government. The

possibility of such an amendment is not even conceivable in the foreseeable future;

any attempt to impose such an amendment would void the constitutional contract.

Thus, while the current federal/provincial relationship relative to education may

be irrational and may produce unfortunate consequences, suggesting that Canada

could solve its jurisdictional problems, simply by changing these arrangements, is

political fantasy on a grand scale, at least under current conditions. Should a major

constitutional reorganization occur, resulting from, for example, amendment to or a

failure to ratify the Meech Lake Accord, the outcome could conceivably be an

entirely new educational landscape. Were Quebec to be granted special protected

status, or were it to be excluded from this landscape, a full-fledged Federal

Department of Education would become a distinct possibility. For the present, all

that can be recommended in this regard, is that the provinces continue to rationalize
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their efforts and coordinate their educational activities, as much as possible, through
such agencies as the Council of Ministers.

One method through which the federal government has been able to indirectly
influence educational policy has been the Court Challenges Program. The

jurisdictional implications of this program are problematic; however, if these are

put aside for a moment, the program may be seen as one which serves a higher

purpose, The Canadian Charter of Ri2hts and Freedoms protects individuals from

unwarranted or unfair interference by the state. It does so by allowing citizens who

believe that their rights have been violated to appeal to the courts. The Canadian

court system relies on its adversarial context to ensure that evidence is presented
which fairly represents both sides of a given issue. There is an implicit assumption
that both sides are equally able to present their cases. In civil cases which involve a

citizen or citizens on one side and a government body on the other, this assumption
is clearly erroneous. Private citizens are not likely to be legal experts, whereas

every government employs a staff of such individuals. Private citizens cannot

devote unlimited time to a legal dispute; a government can, by assigning staff to

represent it in the dispute, devote almost limitless time to it. Private citizens have

limited resources; government resources are, for practical purposes in this context,

unlimited.

Obviously, if citizens or groups are to compete in this adversarial context they

require assistance. This is sometimes provided by agencies or organizations such

as Human Rights Commissions, the Canadian Civil Liberties Association or other

special interest groups. There are occasions, however, when circumstances are

such that such assistance is not available or is inadequate. Under these conditions,
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guaranteed rights are meaningless unless they are backed by the resources which

allow a case to be adequately prepared and presented. In the Charter context, this is

the function of the Court Challenges Program. If the Court Challenges Program is

permitted to end, the courts will become the preserve of the wealthy; average

Canadians will be left with guarantees which are of no practical significance.

Representatives of interest groups interviewed in this study described the Court

Challenges Program as an absolute necessity. As one put it, without such funding,
Constitutional rights become nothing but, "an empty candy-carriage." In

supporting the continuation of this program beyond March, 1990, Robichaud

(1989) argued, "legal action is essential to the affmnation of both language rights
and basic individual rights. . .. The program must continue: it is quintessentially
Canadian" (p. 7). For these reasons it is recommended that the Court Challenges

Program be continued.

Recommendations for academics and le�al practitioners. The first phase of

this project polled the perceptions of academics who study educational law and

interest group activity, and legal practitioners who regularly represent teachers' and

school trustees' associations. Both these groups act directly or indirectly as

advisors to educational administrators and decision-makers. Some of the

responses of members of each of these groups suggested that the kinds of advice

they may be offering may not be entirely accurate and/or in the best interests of the

decision-makers or the educational systems they control.

The academics, some of whom teach educational law to potential and

practicing educational administrators and/or provide advice through Educational

Leadership Centres, demonstrated an apparent lack of awareness of the socio-
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political forces shaping the emerging role of the courts in the area of educational

policy-making in general, and of the role of interest groups in this phenomenon in

particular. It may be that existing theory, as it concerns educational interest groups,

may not be consistent with current practice. Perhaps the time has come for a re

examination of the theory concerning the roles of interest groups, and of the courts,

in Canadian educational policy-making. In addition, a few academics demonstrated

a disturbing lack of awareness of the law in general (i.e., two suggested that Section

33 of the Charter would be used to override Section 23 rights), and of current case

law in particular (i.e., concern over particular Charter sections which have been

clarified in recent cases).

The practitioners, most of whom provide advice to educational decision

makers, appeared to approach several of the issues raised from a somewhat

legalistic perspective, ignoring, to some degree, the larger political considerations

that educational decision-makers must face. Suggesting, for example, that a

particular school board's capitulation to the demands of a powerful national interest

group is of diminished significance simply because the issue was not decided by a

judge, indicates the possibility that other school boards may receiving rather short

sighted advice. Practitioners also appeared to assume that decision-makers and

practising administrators have a working knowledge of the law in general (i.e.,

assuming that school closure is not a problem because proper procedures are well

known to lawyers), and of Charter cases in particular (i.e., that Sections 7, 8, and 10

of the Charter are unproblematic because they have been clarified in recent cases).

Perhaps the practitioners should accept greater responsibility for the ongoing legal
education of decision-makers and practicing administrators.
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Finally, practitioners appeared to exhibit a rather limited definition of what

constitutes a significant outcome (i.e., winning or losing in court). Practitioners

should realize that advice based on an overly legalistic approach to educational

issues may not be very helpful to decision-makers who may be more concerned

with resolving policy disagreements with a minimum of conflict and expense, than

with winning a court battle.

Recommendations For Further Study

This study was defined with implicit limitations and with what were hoped
would be discrete delimitations. As might have been anticipated, however, the

process of shedding some light on the research questions which had been defined

also served to illuminate a number of other questions, the pursuit of which was

beyond the scope of the present research. A number of intriguing questions were

suggested by questionnaire respondents. These individuals also recommended

intensive investigation of several legal cases which were beyond the scope of the

present study. In addition, analysis of questionnaire and interview data suggested a

number of interesting avenues for future research. These possibilities seemed to fit

into two categories, subjects which could in themselves be developed into

comprehensive studies, and questions which, while not of this scale, could

nevertheless provide the focus for significant but less ambitious investigations, or

be included as parts of studies of larger issues.

Io_pics amenable to comprehensive study. The following are suggested as

possible subjects of more broadly defined research studies. These subjects would

obviously require development which extends beyond the purposes of this section.
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This development is, therefore, left to future researchers who wish to pursue these

issues.

1. Several questionnaire respondents suggested that cases which involved

multiple interest. groups (as many as twenty) should be intensively investigated in

Phase Two of this study. The three cases suggested included the two well-known

Ontario Reference cases (one concerning minority language education, the other

concerning the extension of public funding for Catholic high schools), and the

Protestant School Board of Greater Montreal v. Minister of Education of Ouebec,

Intensive study of these cases was not possible given the delimitations and

methodology used in this research. It is suggested, however. that intensive study of

any of these, or a similar case, would yield valuable information concerning the

dynamics of educational policy cases which involve large numbers of interest

groups representing both similar and widely divergent perspectives.
2. One of the thrusts of the present study was to investigate the fmancial

elements involved in educational interest group use of litigation. Specifically, an

attempt was made to investigate the actual costs ofparticular legal actions and to

determine the sources of interest group funding. The implicit assumption that this

. information could be obtained using the methodology employed in this study, a

two-hour structured personal interview, was simplistic and perhaps naive. In a

number of cases, funding arrangements turned out to be very complex. Such cases

frequendy involved multiple sources of funding, donated services of many types

(including pro bono legal services) the actual monetary value of which were

unknown, and complex patterns of legal representation (interveners, government

agencies, parents with independent counsel, etc.). This was further complicated by
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the fact that some groups were awarded their costs by the court. In addition, while

it was anticipated that group and decision-maker representatives might be unwilling
to share financial information, it was not anticipated that they would be willing, but

unable, to do so. A number of interviewees simply could not, at least in the

interview format, accurately estimate their own legal costs, let alone those of their

opposition, or third parties. It is, therefore, suggested that a study could be

conducted of particular educational policy cases, using a different and more focused

methodology, to investigate these complex fmancial issues.

3. While this study investigated the perceptions of academics who study the

theory of educational law , and interest group activity; legal practitioners who

represent teacher and trustee organizations; and representatives of interest groups

and decision-making bodies which had been involved in policy litigation; it did not

poll the perceptions of judges who have heard such cases. It is suggested that

investigation of the perceptions of this significant population would serve to further

illuminate the interest group/courts/policy phenomenon.

4. Two questionnaire respondents suggested that interest group litigation in

the province of Quebec was destined to be qualitatively different than that which

occurs anywhere else in Canada. One stated, "Any research ... must take into

account the 'specific' (and more 'strategic') position of French Quebecers for any

matter which could be held by 'Federal' or 'all across Canada' organizations or

pressure groups. Political or 'survival' matters are different from the general
'value' matters....

" The other argued, "I don't think that any research done

outside of Quebec should be included with a study of Quebec issues. In fact, you

need two separate studies if you want to cover Quebec - either on the francophone
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side or the anglophone. . .. On the francophone side the whole picture is a special
question." In addition, while there was no prior intention to exclude cases from

any geographical region or political division of the country, no cases from Quebec

were selected for intensive investigation in Phase Two of the research. In general,
this was because Quebec cases identified in the literature tended to involve interest

groups representing educational professionals or entire school systems (e.g.,

Quebec Association of Protestant School Boards). Other cases appeared to concern

issues which, while significant to the Quebec context, did not appear to be equally

significant in the context of the other jurisdictions. It is therefore recommended that

a comprehensive study of the interest group/court/educational policy phenomenon
be conducted using significant Quebec cases.

Questions which could provide the focus for si�nificant but less ambitious

inyesti2'ations or be included in studies of lar�er issues. The following were

primarily synthesized or derived from the additional questions suggested by

questionnaire respondents. While investigation of these questions was considered

to be outside of the scope of the present study, the questions were, nevertheless,

considered significant and worthy of future research. These are presented simply
as questions; each would require further development before becoming

"researchable".

1. Is the mere threat of litigation, "Charter consciousness" for example,

influencing the process of educational policy development. More specifically, have

educational decision-makers begun to involve relevant interest groups (i.e., those

whose constituencies will potentially be affected by particular policies), in the

decision-making process?
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2. Are national interest groups coordinating the educational litigation efforts

of provincial and local affiliates (i.e., are there national strategies at work)? While

this study shed some light on this question, more focused investigation would be

desirable.

3. To what extent does the adversarial process itself oversimplify the matters

at issue in educational policy debates? Does litigation transform pedagogical issues

into questions of legal technicality? Do judicial decisions focus on procedure at the

expense of purpose?

4. To what extent is the use (or threat of use) of the legislative override

(Charter Section 33) a factor in court decisions (i.e., is there an assumption on the

part of the judiciary that if governments did not want the courts to interpret their

policy decisions, they would have invoked Section 33)? This question could easily
be included in a larger study of judicial perceptions of the interest

group/courts/policy phenomenon.

S. Has the availability of financial support, through class actions for

example, altered the educational litigation landscape? Pross (1986) suggested that

legislative reforms in Quebec have increased the possibilities for class action cases.

Have such reforms resulted in more educational litigation?
6. Does shifting membership on courts, and interest group perceptions of

such memberships' general policy commitments, affect decisions whether or not to

resort to litigation (i.e., would the perception of a conservative Supreme Court

affect interest group decisions concerning whether to pursue litigation as a tactic of

influence)?
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7. How influential is legal advice in the decisions of educational interest

groups to resort to litigation?

8. What criteria should be used in determining which interest groups, not

currendy members of the educational policy community, should be included in

developing particular educational policies?

A Retrospective on the Research Methodolo�
The methodology employed in gathering data appeared to be effective for the

purposes of the study, However, four concerns arose during the process of data

analysis and interpretation which may be of particular interest to future researchers

who consider using similar methodology.

First, during the questionnaire phase of this research, respondents were asked

to verify the importance of the tentatively selected research questions and the

significance of the twelve cases tentatively selected for intensive study in Phase

Two of the study; all questions and cases were rated as significant. Obviously, this

provided the researcher with a valuable defense for the inclusion of these questions
and cases. Respondents were also asked to suggest additional or alternative

research questions and cases. Suggested research questions proved to be valuable;

a number of these were incorporated into existing questions. Other suggestions
were useful as recommendations for future research.

The additional or alternative cases suggested were not as useful. Many of the

case descriptions were so vague that it was not possible to identify the case being
referred to. Other suggested cases were not consistent with the criteria for case

selection. In the end, none of these cases were incorporated into the study. This

obviously raises a question as to the utility of the inclusion of this section in the
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questionnaire. It was concluded that while this methodology did not bear fruit in

this study, that the rationale for this process, nevertheless, justified its inclusion.

Given the evolutionary nature of Canadian case law, the delay which exists before

cases are reported, and the possibility of significant but unreported cases, the

probability that a particularly significant case might be missed remains high enough
to justify a check of the perceptions of professionals who work in the areas of

educational law being investigated.

Second, in the interview phase of the project, interviewees were asked to

provide information concerning the cases in which they had been involved. For the

most part, this methodology worked well. In one area, however, the interview

format proved to be relatively ineffective. Most interviewees were unable to

accurately estimate the litigation costs incurred by the opposing interest group or

decision-making body; this was not unexpected. The question was asked,

nevertheless, in order to get a sense of whether either group had a grasp of the

overall cost of the litigation. What was unexpected, however, was that many group

and decision-maker representatives could not accurately estimate their own legal
costs. In retrospect, it is possible to identify several possible explanations for this

apparent lack of knowledge: a) calculating litigation costs, given donated time and

services, use of in-house staff, multiple sources of funding, etc., was far more

complex than had been anticipated; b) a number of Issue-oriented groups were

informally organized and did not maintain elaborate financial records; c) most of

the interviewees were executive members of the bodies they represented, as such

most did not have direct responsibility for financial matters; d) some of the
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representatives may not have felt at liberty to share financial information but did not

wish to simply refuse to address financial questions.

While interviewees were informed, at the time the interview appointments
were made, of the general nature of the questions which would be asked in the

interview, including the fact that fmance would be an issue which would be

pursued, this particular area of questioning was not emphasized. It is suggested
that if similar information is sought in future studies that the researcher should

inform the interviewees that specific questions dealing with finance will be asked,

and request that before meeting with the researcher: a) the interviewee seek any

clearances which might be required before discussing such information; and, b) that

he or she gather the data which would be required to make a reliable estimate of the

litigation costs.

�

The final two issues relate to a concern regarding the possibility that a cursory

reading of this study might create the impression that a degree of circularity may

have existed in this research, i.e., that the researcher had preconceived conclusions

and simply set about finding evidence to support these, the very type of

"verificationism" recently decried by Corson (1987). In fact, the study sought to

test a set of assumptions (refutation rather than verification) concerning Canadian

educational interest groups, the Canadian courts, and the educational policy process.

On the other hand, it would be foolish for the researcher to claim that he was not

investigating a set of hypotheses logically derived from theory. No such claim is

being made; clearly, any research, whether qualitative or quantitative, is based on

some form of belief that something worthy of investigation is occurring.
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The final concern relates to the finding that issue-oriented educational interest

groups appear to be the most litigious of the types described by Pross (1986). It

might be argued that the methodology employed in this study, particularly the

exclusion of cases involving multiple interest groups and cases involving
professional associations, may have systematically eliminated cases involving
larger, more organized groups. This researcher would argue that while there is a

degree of truth in these arguments, this does not support a conclusion that this

finding is a simple tautology. Paltiel (1982) suggested that it is the small citizens'

groups which have shown the greatest growth in numbers and that it is these

groups which are most aggressive. Surgalla (1984) pointed out that while large
Institutionalized groups would be expected to be active at the legislative level, it

would be smaller issue-oriented groups that would be involved in forcing the

implementation of policy change at the local level. Numerous writers have pointed
out that larger groups have other potent methods of influence. Given the above, the

finding that Issue-oriented groups are dominating educational litigation may not be

as surprising as it first appeared.
In conclusion, Canadians are demanding more of their schools and,

consequently, of those who are responsible for making decisions in the educational

context At the same time, Canadian parents are uniting around common concerns

and demanding a greater say in decisions which affect their children. The central

implication of this study is that these demands are making it increasingly difficult

for politicians and educators to "manage their own houses" with skill and integrity.
The courts are not eager to become involved in school affairs; however, if

educational decision-makers are unable to recognize and respond appropriately to
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the evolving legal and political context of our society, we may expect that such

involvement will occur by default This study has been concerned with elucidating
.

an evident trend in this direction and with pointing out what is at stake if we choose

to ignore the implications of that trend.
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CONSTITUTION ACT. 1982 (79)

SCHEDULE B

.

CONSTITUTION ACT, 1982

PART I

CANADIAN CHARTER OF RIGHTS AND FREEDOMS

Whereas Canada is founded upon principles that recog
nize the supremacy of God and the rule of law:

Guarantee ofRights and Freedoms

1. The Canadian Charter 0' Rights and Freedoms guar- Rishtslnd'J
• frudoIM .ft

antees the rights and freedoms set out in it subject only to Canada

such reasonable limits prescribed by law as can be demonstr-
ably justified in a free and democratic society.

Fundamental Freedoms

2. Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
(b) freedom of thought. belief. opinion and expression,
including freedom of the press and other media of
communication;

Fundamental
frudoms

(79) Enacted as Schedule B to the CallfJda Ac-t 1982. (U.K.) 1982. c. 11. which came into force
on April t 7. 1982. The Canada Ac-t 1982. other than Sc:hedules A and B thereto. reads as follows:

An Act to sive effect to a requCSt by the Senale and House of Commons of
Canada

Whereas Canada has requcsted and .consenled 10 the enactment o( an Act of Ihe
Parliament of the Unlled Kingdom 10 give effect to Ihe provisions hereinafter sct
fonh and the Senale: and the House of Commons of Canada in Parliamenl
assembled have submJllcd an address to Her MaJcslY rcqucslin8 Ihll Her MaJcsly
mly gractously be pleased 10 cause a Bill to be laid before Ihe Parliamenl of the
United Kingdom for Ihal purpose.

Be il therefore enacted by the Queen's Most Excellent Majcsty. by and ,.,ith the
advice and consent of Ihe Lords SpiritU31 and Temporal. and Commons. in this
present Parliament assembled. and by the authority of the same, as follows:

I. The COIU",,,,iolf Aer. 1982::ct out in Schedule B 10 this Act is hereby enacted
for and shall lIave the: force of la,., in Canada and shall come into force as provided
in that Act.

1. No Act of the Parliament of the United Kingdom passed after the COlUlj'''liolf
A",. 1982 comes into force shall extend to Canada as pan of its law.

3. So far as it is not contained in Schedule B. the French version of this Act is sct
out in Schedule: A to this Act and has the same authority in Canada as the: English
version thereof.

�. This Act may be ciled as the Calfoda An 1982.
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(c) freedom of peaceful assembly; and
(d) freedom of association.

Democratic Rights
3. Every citizen of Canada has the right to vote in an

election of members of the House of Commons or of a

legislative assembly and to be qualified for membership
therein.

4. (1) No House of Commons and no legislative
assembly shall continue for longer than five years from the
date fixed for the return of the writs of a general election of
its members.(80)

(2) In time of real or apprehended war, invasion or

insurrection. a House of Commons may be continued by
Parliament and a legislative assembly may be continued by
the legislature beyond five years if such continuation is not
opposed by the votes of more than one-third of the members
of the House of Commons or the legislative assembly, as the
case may be.(81)

5. There shall be a sitting of Parliament and of each
legislature at least once every twelve months.(82)

Mobility Rights
6. (1) Every citizen of Canada has the right to enter,

remain in and leave Canada.

(2) Every citizen of Canada and every person who has
the status of a permanent resident of Canada has the right

(a) to move to and take up residence in any province; and
(b) to pursue the gaining of a livelihood in any province.

(3) The rights specified in subsection (2) are subject to

(a) any laws or practices of general application in force in
a province other than those that discriminate among

(80) See section SO and the footnotes to sec:tions 8S and 88 of the Corutitutio" Act. 1867.

(81) Replaces pan of Class 1 of section 91 of the Corulitutiotl Act. /867. which was repealed as

set OUt in subitcm I (3) of the Schedule to this Ac:t.

(82) See the footnotes to sections 20. 86 and 88 of the Constitution Act. /867.
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persons primarily on the basis of province of present or

previous residence; and

(b) any laws providing for reasonable residency require
ments as a qualification for the receipt of publicly pro
vided social services.

(4) Subsections (2) and (3) do not preclude any law,
program or activity that has as its object the amelioration in
a province of conditions of individuals in that province who
are socially or economically disadvantaged if the rate of
employment in that province is below the rate of employment
in Canada.

Legal Rights

352

Affirmative
action

programs

7. Everyone has the right to life, liberty and security of Lifc.liberty
and SCCUnty of

the person and the right not to be deprived thereof except in penon

accordance with the principles of fundamental justice.

8. Everyone has the right to be secure against unreason- Search or

able search or seizure.
SClZUrc

9. Everyone has the right not to be arbitrarily detained or

imprisoned.

10. Everyone has the right on arrest or detention
(a) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be

informed of that right; and
(c) to have the validity of the detention determined by
way of habeas corpus and to be released if the detention is
not lawful.

11. Any person charged with an offence has the right
(a) to be informed without unreasonable delay of the

specific offence;
(b) to be tried within a reasonable time;
(c) not to be compelled to be a witness in proceedings
against that person in respect of the offence;

(d) to be presumed innocent until proven guilty according
to law in a fair and public hearing by an independent and

impartial tribunal:

Detcntion or

impnsonmcnt

Arrest or

dctention

Proceedings in
criminal and
penal matters
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(e) not to be denied reasonable bail without just cause;

(j) except in the case of an offence under military law
tried before a military tribunal. to the benefit of trial by
jury where the maximum punishment for the offence is
imprisonment for five years or a more severe punishment;
(g) not to be found guilty on account of any act or·

omission unless. at the time of the act or omission. it
constituted an offence under Canadian or international
law or was criminal according to the general principles of
law recognized by the community of nations;
(h) if finally acquitted of the offence. not to be tried for it
again and. if finally found guilty and punished for the
offence. not to be tried or punished for it again; and

(i) if found guilty of the offence and if the punishment for
the offence has been varied between the time of commis
sion and the time of sentencing, to the benefit of the lesser

punishment.

12. Everyone has the right not to be subjected to any
cruel and unusual treatment or punishment.

13. A witness who testifies in any proceedings has the

right not to have any incriminating evidence so given used to

incriminate that witness in any other proceedings, except in a

prosecution for perjury or for the giving of contradictory
evidence.

14. A party or witness in any proceedings who does not

understand or speak the language in which the proceedings
are conducted or who is deaf has the right to the assistance of
an interpreter.

Equality Rights

15. (1) Every individual is equal before and under the
law and has the right to the equal protection and equal
benefit of the law without discrimination and. in particular,
without discrimination based on race, national or ethnic

origin, colour, religion, sex. age or mental or physical
disability.

(2) Subsection (1) does not preclude any law, program or

activity that has as its object the amelioration of conditions of

disadvantaged individuals or groups including those that are
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disadvantaged because of race, national or ethnic ongin,
colour, religion, sex, age or mental or physical disability.

Official Languages of Canada

16. (1) English and French are the official languages of Official

Canada and have equality of status .and equal rights and �=eaof
privileges as to their use in all institutions of the Parliament
and government of Canada.

(2) English and French are the official languages of New Official

Brunswick and have equality of status and equal rights and �:���!iCk
privileges as to their use in all institutions of the legislature
and government of New Brunswick.

(3) Nothing in this Charter limits the authority of Parlia- Advancement
. .

f
of stalUS and

ment or a legislature to advance the equality 0 status or use usc

of English and French.

17. (1) Everyone has the right to use English or French ProcecGinpof
Parliament

in any debates and other proceedings of Parliament.(83)

(2) Everyone has the right to use English or French in Proceedinpof
d b d h di f he leai

New Brunswick
any e ates an ot er procee mgs 0 t e legislature of New legislature

Brunswick.(S4)

18. (1) The statutes. records and journals of Parliament Parliamentary
statutes and

shall be printed and published in English and French and records

both language versions are equally authoritative.{SS)

(2) The statutes, records and journals of the legislature of
New Brunswick shall be printed and published in English and
French and both language versions are equally
authoritative. (S6)

New Brunswick
statutes and
records

19. (l) Either English or French may be used by any �inp in

person in, or in any pleading in or process issuing from, any established by
Parliament

court established by Parliament.(87)

(83) Sec section 133 of the Constitution Act. 1867. and the footnote thereto.

(84) Id.

(85) Id.

(86) Id.

(87) Id.



Proccedinp in
New BnanswlCk
couns

Communica
tions by Pllbiic
wilh federal
inslllllllOM

Communica
lions by Pllbiic:
wilb New
Bnanswick
inslllllllOlll

Conunuation of
ClIlSun,
corau'"tiona!
JlflMSIOIIS

bl! HI

355

66

(2) Either English or French may be used by any personin. or in any pleading in or process issuing from, any court of
New Brunswick.(88)

20. (l) Any member of the public in Canada has the
right to communicate with. and to receive available services
from, any head or central office of an institution of the
Parliament or government of Canada in English or French.
and has the same right with respect to any other office of any
such institution where

(a) there is a significant demand for communications with
and services from that office in such language; or
(b) due to the nature of the office, it is reasonable that
communications with and services from that office be
available in both English and French.

(2) Any member of the public in New Brunswick has the
right to communicate with. and to receive available services
from. any office of an institution of the legislature or govern
ment of New Brunswick in English or French.

21. Nothing in sections 16 to 20 abrogates or derogates
from any right. privilege or obligation with respect to the
English and French languages. or either of them, that exists
or is continued by virtue of any other provision of the
Constitution of Canada.(89)

21. Nothing in sections 16 to 20 abrogates or derogates
from any legal or customary right or privilege acquired or

enjoyed either before or after the coming into force of this
Charter with respect to any language that is not English or
French.

Minority Language Educational Rights
23. (1) Citizens of Canada
(a) whose first language learned and still understood is
that of the English or French linguistic minority popula
tion of the province in which they reside, or

(88) u.

(89) Sec. for example. section 133 of the Consututio« Act. /867. and the reference to the
Manitoba Act. 1870. in the footnote thereto.

------------------
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(b) who have received their primary school instruction in
Canada in English or French and reside in a province
where the language in which they received that instruc
tion is the language of the English or French linguistic
minority population of the province.

have the right to have their children receive primary and
secondary school instruction in that language in that
province.(90)

356

(2) Citizens of Canada of whom any child has received or Claontinuilyofnlulcis receiving primary or secondary school instruction in Eng- inslrucUQII

lish or French in Canada. have the right to have all their
children receive primary and secondary school instruction in
the same language.

(3) The right of citizens of Canada under subsections (1)
and (2) to have their children receive primary and secondary
school instruction in the language of the English or French
linguistic minority population of a province

(a) applies wherever in the province the number of chil
dren of citizens who have such a right is sufficient to
warrant the provision to them out of 'public funds of
minority language instruction; and

(b) includes. where the number of those children so

warrants, the right to have them receive that instruction
in minority language educational facilities provided out of
public funds.

Enforcement
24. (1) Anyone whose rights or freedoms, as guaranteed

by this Charter. have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy as the
court considers appropriate and just in the circumstances.

(2) Where. in proceedings under subsection (1). a court
concludes that evidence was obtained in a manner that
infringed or' denied any rights or freedoms guaranteed by this
Charter. the evidence shall be excluded if it is established
that. having regard to all the circumstances, the admission of
it in the proceedings would bring the administration of justice
into disrepute.

Applicalion
when: numbers
warranl

Enforcement or
luranteed
nlnu and
rreedoms

Exclusion of
evidence
brinlinc
aaminutration
of justiCill into
disrqlute

(90) Paragraph 23( I )(a) is no\ in force in respect of Quebec. See section 59 in/ra.
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General

25. The guarantee in this Charter of certain rights and
freedoms shall not be construed so as to abrogate or derogate
from any aboriginal, treaty or other rights or freedoms that
pertain to the aboriginal peoples of Canada including

(a) any rights or freedoms that have been recognized by
the Royal Proclamation of October 7, 1763; and
(b) any rights or freedoms that may be acquired by the
aboriginal peoples of Canada by way of land claims
settlement.

26. The guarantee in this Charter of certain rights and
freedoms shall not be construed as denying the existence of
any other rights or freedoms that exist in Canada.

27. This Charter shall be interpreted in a manner con
sistent with the preservation and enhancement of the mul
ticultural heritage of Canadians.

28. Notwithstanding anything in this Charter, the rights
and freedoms referred to in itare guaranteed equally to male
and female persons.

29. Nothing in this Charter abrogates or derogates from
any rights or privileges guaranteed by or under the Constitu
tion of Canada in respect of denominational. separate or

dissentient schools.(91)
30. A reference in this Charter to a Province or to the

legislative assembly or legislature of a province shall be
deemed to include a reference to the Yukon Territory and the
Northwest Territories. or to the appropriate legislative au..

thority thereof. as the case may be.

31. Nothing in this Charter extends the legislative powers
of any body or authority.

Application of Charter

32. (1) This Charter applies
(a) to the Parliament and government of Canada in
respect of all matters within the authority of Parliament

(91) Sec section 93 of the Constitution Act. J867. and the footnote thereto.
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including all matters relating to the Yukon Territory and
Northwest Territories; and

(b) to the legislature and government of each province in
respect of all matters within the authority of the legisla-

: ture of each province.

(2) Notwithstanding subsection (1), section 15 shall not

have effect until three years after this section comes into
force.

33. (1) Parliament or the legislature of a province may
expressly declare in an Act of Parliament or of the legisla
ture, as the case may be. that the Act or a provision thereof
shall operate notwithstanding a provision included in section
2 or sections 7 to 15 of this Charter.

(2) An Act or a provision of an Act in respect of which a

declaration made under this section is in effect shall have
such operation as it would have but for the provision of this
Charter referred to in the declaration.

(3) A declaration made under subsection (1) shall cease

to have effect five years after it comes into force or on such
earlier date as may be specified in the declaration.

(4) Parliament or the legislature of a province may
re-enact a declaration made under subsection (1).

(5) Subsection (3) applies in respect of a re-enactment

made under subsection (4).

Five year
limitalion

Re-cnacuncnl

Fiveyar
linutalJoll

Citation

34. This Part may be cited as the Canadian Charter of Citalion

Rights and Freedoms.
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Appendix B

Phase One Questionnaire for Academics and Practitioners
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Canadian Interest Groups,
The Courts and Educational Policy-making

Questionnaire for Academics and Practitioners

Department of Educational Administration
College of Graduate Studies and Research

University of Saskatchewan

Respondent Information

Please indicate the Respondent Category to which you belong:

A. Legal Practitioner Representing a Teachers' Association

Association:
_

B. Legal Practitioner Representing a Trustees' Association

Association: _

( )

( )

C. Academic at a Canadian University

Uruversity: ___

Department: _

( )
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INTEREST GROUPS, THE COURTS AND EDUCATIONAL POLICY

Section 1 - Perceptions of Professionals

The first phase of this study involves a polling of the perceptions of knowledgeable
professionals concerning Canadian educational interest groups, the courts and educational

policy making. In most cases you are asked to indicate on a four-part, Likert-type opinion
scale ("Strongly Disagree" to "Strongly Agree"), the degree to which you agree or disagree
with a given statement. A response of "1 tt would indicate basic disagreement with the
statement, while a response of "4" would indicate overall agreement with the statement. In
order to avoid creating a positive or negative mind set, some statements are framed in the

positive, others are framed in the negative. Please be sure you are responding to the
statement as it is posed. Note that provision has also been made for a "Don't Know"

response.
In other cases you will be asked to respond to a specific question using a four-part,

Likert-type frequency scale ("Never" to "Very Frequently"). A response of "l" would
indicate that you believe the circumstance described in the question does not occur, or

occurs only very infrequently, while a response of "4" would indicate that you believe the
circumstance described in the question usually does occur. Please double-check the scale

being used before responding to each question. Note that provision has also been made for
a "Don't Know" response.

In addition, space is provided should you wish to add brief written comments. The
comment section may be used to clarify or expand upon your response and/or to discuss
the possible implications of the statement or question. If the space provided is inadequate,
please feel free to use the back of the page .

..--------�--�
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Definition of Interest Groups

While the terms interest group and pressure group are sometimes used to differentiate
between passive, unaffiliated constituencies, such as new home buyers, and active,
organized interests, such as The Canadian Manufacturers Association, they are often used
interchangeably. Attempting to define a relevant difference between interest groups and
pressure groups is inherently problematic. The very existence of an identifiable interest in
the community creates pressure on government; a kind of "sleeping giant" effect. In
addition, any interest group may from time to time decide that it must communicate its
interest to decision makers; as soon as it does so, it becomes a pressure group.
Conversely, even the most political of pressure groups are not always actively trying to
influence government. Following this rationale, no distinction will be drawn between these
terms for the purposes of this questionnaire.

Gibson (1983) provides the following defmition of a pressure group:

1. a group of individuals (a collectivity),
2. that is organized,
3. around shared attitudes, goals and values,
4. that, as one of its actions, attempts to influence policies or decisions of a

governing body or individual in authority,
5. in a variety of ways including the imposition or threatened imposition of

sanctions,
6. to secure decisions favourable to the group goals,
7. or to prevent decisions unfavourable to the group goals,
8. without attempting to usurp the authority of the governing body or individual

representative within the governing body.
More succinctly, Pross (1975) defines pressure groups as, "organizations whose

members act together to influence public policy in order to promote their common interest.
The chief characteristic of the pressure group is the fact that it tries to persuade
governments to pursue the policies it advocates".

------..-.....----......
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1. Interest groups are currently active players in the educational policy arena in Canada.

Strongly Disagree 1 3 4 Strongly Agree Don't Know ( )2

Comments:

2 Interest groups have not become more active players in the Canadian educational policy arena in the last

decade.

Strongly Disagree 1 4 Strongly Agree Don't Know ( )2 3

Comments:

3. In the past decade, Canadian educational interest groups have not become more willing to employ
confrontationalist tactics than they were in the past.

Strongly Disagree 1 4 Strongly Agree Don't Know ( )2 3

Comments:

4. Canadian educational interest groups have become more litigious in the past decade.

4 Strongly Agree Don't Know ( )Strongly Disagree 1 2 3

Comments:

--,--------------�--------------------------------------------------------------
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Never 1 2 3 4 Very Frequently Don't Know ( )

5. Pross (1986) described four types of interest groups: (a) institutionalized groups, (b) mature groups, (c)
fledgeling groups, and (d) issue-oriented groups. You are asked to read the following descriptions of each

of these four types and indicate on the four-point Liken-type scale, based upon your knowledge and

experience. whether each represents a type of group which has used. and/or is using. litigation as a

vehicle for influencing educational policy.

A. Characteristics of Institutionalized Interest Groups:
i. Highly organized. often having their own bureaucracies;
ii. High level of organizational continuity and cohesion;

iii. Extensive knowledge of the sectors of government that affect their clients, and

ease of communication with those sectors;

iv. Large. stable membership;
v. Extensive human and financial resources;

vi. View broadly defined. long-term organizational mission and goals as more important than any
short-term objectives;

vii. Interact continuously with government officials;
viii. Employ fully-qualified. professional administrators, lobbyists and support staff at appropriate level

of pay;
ix. Frequently provide appointees for government advisory boards;
x, Frequently recruit professional employees from government

Institutionalized Interest Groups use litigation as a vehicle for influencing educational policy.

Never 1 2 3 4 Very Frequently Don't Know ( )

B. Characteristics of Mature Interest Groups:
i, Well organized. but generally not bureaucratic;

ii. Multiple, broadly defined objectives;
iii. Large stable membership;
iv. Adequate and stable access to human and financial resources;

v. Knowledgeable concerning those sectors of government that affect their clients;
vi. Have sufficient standing in the policy community to enjoy a degree of access to decision makers;

vii. Frequently allied with other groups with similar or related objectives;
viii. Employ professional staff at appropriate levels of pay;

ix. Provide clerical and research support which frees the professionals to work full-time in the policy
community.

� Interest Groups use litigation as a vehicle for influencing educational policy.
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C. Characteristics of Fled&elin& Interest Groups:
i. Minimal level of organizational continuity and cohesion;
ii. Several closely related objectives;
iii. Small but stable membership;
iv. Limited knowledge of the policy process;
v. Limited human and fmancial resources;

vi. Employ a small staff, often part-time. Staff members mayor may not have professional
qualifications and are generally paid less than professional salaries;

vii. Limited or no standing in the policy community;
viii. Limited or no access to decision makers.

Fledglin& Interest Groups use litigation as a vehicle for influencing educational policy.

1 4 Very Frequently Don't Know ( )Never 1 3

D. Characteristics of Issue-oriented Interest Groups:
i. Limited organizational continuity and cohesion; most are very poorly organized;

ii. Knowledge of government is minimal and often naive;
iii. Membership is very small and extremely fluid;
iv. Very limited human and financial resources;

v, Encounter considerable difficulty in formulating and adhering to short-term objectives;
vi. Have a low regard for the organizational mechanisms they have developed for carrying out their

goals; often consider the necessity of organization as a barely tolerable evil;
vii. Dominated by their concern with specific issues or problems;
viii. Leaders tend to be amateur lobbyists with little experience in the policy process;

ix, Have no standing in the policy community, extremely limited or no access to decision makers;
x. No paid employees.

Issue-Oriented Interest Groups use litigation as a vehicle for influencing educational policy.

Very Frequently Don't Know ( )3 41 2Never

..--------------�----------------------------------------------------------------------
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Please rank the interest group types. relative to one another. on the basis of your perception of the frequency of

their use of litigation. "1" would indicate the type of group which would most frequently use this tactic; "4"

would indicate the type of group which would least frequently use this tactic.

Institutionalized Groups
Mature Groups

/

Fledgeling Groups
Issue-oriented Groups

RankRank

Commen�: __

6. Based upon your knowledge and experience. when questions of educational policy are brought before the

courts, are the appellant(s){plaintiff(s) represented by. or supported by. an interest group?

Strongly Disagree 2 Strongly Agree Don't Know ( )1 3 4

Comments:

7. Based upon your knowledge and experience. when questions of educational policy are brought before the

courts. are the respondent(s)/defendant(s) represented by. or supported by. an interest group?

Strongly AgreeStrongly Disagree 1 2 Don't Know ( )3 4

Comments:

8. The Canadian judiciary should not have a role in determining educational policy.

Strongly Disagree 3 Strongly Agree Don't Know ( )1 2 4

Comments:

..----------------------------------------------------------------------------------
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9. Based upon your knowledge and experience, are any of the following tactics employed by interest groups
which wish to influence educational policy � they appeal to the courts?

Publicity focused protests (attempts to obtain news media coverage, staged-news events)

Very Frequently4 Don't Know ( )1 3Never

Presentation of briefs to public bodies

Very Frequently1 4Never 3 Don't Know ( )

Public relations activities (image-building, ads, press releases, etc.)

1 Very FrequentlyNever 3 42 Don't Know ( )

Confrontation with ooliticians and government officials (attempts to influence politicians or officials

above the level of the decision-making body involved; i.e., MLA/MPP, Minister of Education, or senior

bureaucrats)

1Never Very Frequently2 3 4 Don't Know ( )

Regular formal and informal contact with decision makers

1Never Very Frequently Don't Know ( )2 3 4

Comments:
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10. Judicial interpretation of the following Sections of The Canadian Charter ojRights and Freedoms will

have a significant impact on educational policy making.

Section 2 - Fundamental Freedoms

Strongly Disagree 3 4 Strongly Agree Don't Know ( )1 1

Comments:

Section 7 - Life Liberty and Security of Person

Strongly Disagree 1 1 3 Strongly Agree Don't Know ( )4

Comments:

Section 8 - Search or Seizure

Strongly Disagree 3 Strongly Agree Don't Know ( )1 1 4

Comments:

Section 10 - Arrest or Detention

Strongly Disagree 3 Strongly Agree Don't Know ( )1 42

Comments:

Section 15 - Eguality Before and Under Law and Equal Protection and Benefit of Law

Strongly Disagree Strongly Agree1 4 Don't Know ( )3

Comments:
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Section 23 • Language of Instruction

Strongly Disagree 1 2 4 Strongly Agree3 Don't Know ( )

Comments:

Section 29 - Rights Respecting Certain Schools Preserved

4 Strongly Agree Don't Know ( )Strongly Disagree 1 2 3

Comments:

11. The introduction of The Canadian Charter of Rights and Freedoms has made Canadian law more similar

to American law.

Strongly Disagree Strongly Agree1 Dontt Know ( )3 4

Comments:

12. Precedents concerning educational policy set in American Courts have not become more relevant to the

contemporary Canadian legal context.

Strongly Disagree 4 Strongly Agree Don't Know ( )1 32

Comments:
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13 The introduction of The Canadian Charter of Rights and Freedoms will have have a significant effect on

the courts' role in influencing educational policy.

Strongly Disagree 4 Strongly Agree Don tt Know ( )31 2

Comments:

14. The Canadian judiciary is assuming a more prominent role in influencing the development of educational

policy.

Strongly Disagree 1 4 Strongly Agree Don tt Know ( )2 3

Comments:

15. Interest group use of the courts has created conditions under which educational policy may be determined

(de facto) on a national 'level.

Strongly Disagree Strongly Agree1 Don't Know ( )2 3 4

Comments:

16. Interest group use of the courts has created a channel through which the Federal government may become

(de facto) involved in educational policy making in Canada.

Strongly Disagree Strongly Agree1 Don tt Know ( )2 3 4

Comments:

---,--------------------�---------------------------------------------------------
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Section 2 - The Research Ouestions

The second phase of this study will involve in-depth interviews of individuals representing
both sides of selected Canadian cases which involved interest group use of litigation as a method

of influencing educational policy. The following are the research questions which have been

tentatively selected for investigation in the second phase of the study. You are asked to rate, based

upon your knowledge and experience, the importance of each research question, on a four-part
Likert-type scale. In each case, a response of "1" would indicate basic disagreement with the

importance of the research question, while a response of "4" would indicate overall agreement with

the question's importance. In addition, you are asked to recommend alternate or additional

questions which you believe would improve the relevance, appropriateness, and/or

comprehensiveness of the study as a whole.

l. To what degree are Canadian
educational interest groups Not Important 1 2 3 4 Very Important
using litigation as a vehicle for

achieving their ends?

2 Are there consistencies evident
in the context of particular cases

which aid in understanding why Not Important 1 :1 3 4 Very Important
educational interest groups choose

litigation as a method of influencing
policy?

3. How do interest groups which use

litigation obtain the funding required Not Important 1 1 3 4 Very Important
to pursue their ends in the courts?

4. Are particular types of educational
interest groups more likely to use Not Important 1 2 3 4 Very Important
litigation to influence educational
policy in Canada?

5. Can a pattern of interest group
protest which culminates in court Not Important 1 1 3 4 Very Important
action be identified?

6. Do interest group representatives
and representatives of policy-making
bodies view litigation as an efficient Not Important 1 2 3 4 Very Important
or effective mechanism for arbitrating
disputes concerning educational nolicv?

--,-----------------
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Alternative or Additional Research Questions Which Should Be Asked

andlor General Comments
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Section 3 * Selection Qf Cases for Intensiye Study

The second phase of this research will involve in-depth personal interviews of individuals
representing both sides of selected Canadian cases which involved interest group use of litigation
as a method of influencing educational policy. The costs, in terms of both time and money.
involved in completing this phase of the project are obviously high and resources are limited. It is,
therefore, of paramount importance that the cases selected for intensive study are those which are

most significant to the purposes of the research. The following represent the criteria used for case

selection:

1. The involvement of a citizen's interest group or groups, as opposed to an individual litigant.
2. Direct or indirect relevance to the policy aspect of educational decision making. This criterion

would preclude many cases which deal with nonpolicy-related issues (i.e. libel, slander,
assault, negligence, liability, etc.).

3. The precedent-setting nature of the case. This would include the jurisdiction of the court in

question. This criterion would preclude consideration of most quasi-judicial decisions (i.e.
decisions of Boards of Reference, Arbitration Boards etc.). This would not, however,
preclude consideration of cases which were heard in lower courts, if the outcome may be seen

as establishing a precedent (legal or otherwise; i.e. an out-of-court settlement endorsed by the
court).

4. The cost implications of the decision. Decisions which have a profound effect on the amount,
or allocation, of funding for education will be considered as more significant than those which
which have few cost implications. For example, should the Supreme Court of Canada
determine that every mentally handicapped child has the right to be educated in a regular
classroom, this decision would be highly significant simply because of the monetary
requirements of providing this type of service.

While the cases which have been tentatively selected for intensive study were identified
through an intensive review of the legal literature, it is possible that they may not represent the
most significant cases which might be studied; you are, therefore, asked to rate the significance of
the tentatively selected cases, given the criteria above and your own experience. In addition, you
are asked to comment briefly upon why you believe the case to be significant, or not significant
The brief descriptions of the cases which have been provided are included as memory cues and are

are not to be construed as summaries of the cases.
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Elwood et al v. The Halifax County-Bedford District School Board, (1987).

Description:

A Nova Scotia family challenged a board decision which had placed their menta1ly-
handicapped son in a special, segregated classroom. The family and their counsel sought and
were granted an injunction which prohibited the board from removing the boy from his

neighborhood school. Before the case could go to trial, a Court-approved, out-of-court
settlement was reached which granted the family everything they had demanded.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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LaurentLavoie, JosephLuc Poirer, Leo LeBlanc and the Committeefor French Education v. The

Attorney General ofNova Scotia and the Cape Breton District School Board, (1988).

Description:

The Nova Scotia Supreme Court rejected an application by parents requesting the

establishment of a Francophone school. A registration of prospective students, ordered in an

earlier decision, revealed that fifty students would require services in nine grades. Given the
cost of providing such services and the availability of a program in which these students could
receive all of their instruction in French from grades four to twelve, Justice Hallett
determined that flfty students did not meet the "where numbers warrant" test in §23 of the

Charter.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Association ofParentsfor Fairness in Education, Grand Falls District 50 Branch v. La Societe

des Acadiens Du Nouveau-Brunswick Inc. and L'Association des Counseillers Scolaires

Francophones Du Nouveau-Brunswick and Minority Language School Board No. 50, (1987).

Description:

A Court of Queen's Bench Justice ruled that a French Immersion program could not be

offered to French-speaking children by a conterminous English language school board. The

Supreme Court of Canada upheld the decision of the New Brunswick Court of Appeal in

granting leave to appeal the decision by an interest group (Association of Parents for

Fairness), which was not a party to the original action, but had requested intervener status at the

original trial. The New Brunswick Court of Appeal dismissed the appeal of the Parent

Association, finding that students already proficient in French could not be enrolled in a

French Immersion program operated by an English language school system, if such
students could be attending a regular program in a reasonably conterminous French language
school system.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Jacques Marchand et al v. Simcoe County Board 0/Education and Her Majesty the Queen in

Right 0/ Ontario, (1986).

Description:

The Simcoe County Board was ordered to provide facilities and funding necessary to bring its

French language high school up to the standard provided at its English language high schools.

Both the Simcoe County Board of Education and Her Majesty the Queen in Right of Ontario
filed and abandoned Notices ofAppeal. In 1987 the plaintiffs returned to court and applied for

an Order carrying the original judgement into operation. The Court approved a proposal for the

implementation of the judgement

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:

----------------�------------------------------------------------------- -�
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Hickling, Horbay, andLegris v. Lanark, Leeds and Grenville County Roman Catholic Separate
School Board (1986). Board of Inquiry.

Description:

An Ontario Human Rights Board of Inquiry ruled that the Grenville County Separate School

Board practiced discrimination by failing to provide full-time educational services to

moderately mentally handicapped students from families which supponed the separate
schools. Part-time special education services were provided, on a contract basis, by the

Public School System. On appeal (Lanark, Leeds and Grenville County Roman Catholic School

Board v. Ontario Human Rights Commission et al, 1987), the Ontario Divisional Court

overturned this decision, ruling that the School Board's denial of full-time services was based
on a lack of facilities and personnel rather than on the basis of prohibited grounds (mental
handicap).

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Zylberberg et al v. The Director ofEducation of the Sudbury Board ofEducation (1988).

Description:

The Ontario Court of Appeal reversed the decision of the Ontario Divisional Court which had

upheld the validity of the Province's Regulation 28(1) which permitted religious exercises in

public schools. The majority of the Supreme Court found that the regulation contravened §
2(a) of the Charter. The Court determined that even though students could be exempted
from such exercises, the regulation still violated § 2(a) because it imposed a compulsion to

conform and because it forced students to make a religious statement by requesting
exemption.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Commision des Ecoles Fransaskoises Inc., Association Culturelle Franco-Canadienne De La

Saskatchewan Inc., et al v. Government 0/Saskatchewan, (1988)

Description:

The Saskatchewan Court of Queen's Bench determined that certain sections of the

Saskatchewan Education Act are inconsistent with Charter § 23 rights. In particular, the

court found that the right of governance (an independent school district and board)
accompanies the right to separate facilities which is, in tum, subject to the "where numbers

warrant" test Where numbers do not warrant separate facilities, but do warrant minority
language instruction, this may be provided in facilities shared with English language classes.

In addition, the court ruled that the territorial boundaries of school boards may not be used

to defeat § 23 rights. Finally, it was determined that ministerial discretion to limit or deny
§ 23 rights was inconsistent with § 23. The plaintiff groups have appealed; the Province of
Saskatchewan has cross-appealed.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Gerrard, et al v. City ofSaskatoon, (1987).

Description:

Parents of children attending a private Christian school asked the Court of Appeal to rule on

two issues: a) Do the Saskatchewan Education Act and the Saskatchewan Urban

Municipalities Act violate the Charter in stating that a taxpayer must identify himself as a

public or separate school supporter, and in considering failure to so indicate as evidence of

public school support?, and b) Is the Court of Appeal the correct jurisdiction to hear

arguments? The Court determined that it was not the court of competent jurisdiction and

declined to rule on the constitutionality of the Acts in question, but left the way open for the

parents to commence an action in Court of Queen's Bench to determine the issue. Parents
involved are currently seeking financial assistance to commence such an action.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Jean Claude Maize, Angeline Martel, Paul Dube et al v. Her Majesty the Queen in Right of the

Province ojAlberta, (1987).

Description:

The Alberta Court of Appeal dismissed an appeal by L'Association de l'ecole Georges et Julia

Bugnet, of a Court of Queen's Bench ruling which stated that parents of French language
students were not entitled to their own independent educational system. In the opinion of the Court

the Constitutional test "where numbers warrant", which the Court determined also

implies reasonable cost, had not been met by the number of students (242) enrolled in

Edmonton's Francophone School. The Supreme Court of Canada has granted L'Association de

l'ecole Georges et Julia Bugnet leave to appeal this decision.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:

--------------------�--------------------------------------------------------
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R . v. Jones, (1986).

Description:

The Supreme Court of Canada upheld the decision of the Alberta Court of Appeal which found

that a requirement for provincial certification of "private" schools did not per se violate

liberty rights as stated in § 2(a) (freedom of religion) and § 7 (right to liberty) of the Charter.

As Jones continued to operate his unauthorized school, a civil action requesting an injunction
against Jones and a declaration stating that the school was operating without government
approval, was granted. Jones continued to operate his school and in 1987 the Western

Baptist Church was found in contempt of court. Further truancy charges were laid against
Jones; he was found guilty and. after refusing to pay the fine, was jailed for ten days in

October of 1987.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

.

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:

--,--------------�----------------------------------------------------------
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Hardy et al v. Minister 0/Education andBoard ofSchool Trustees/or District 75 (Mission),
(1985).

Description:

Members of a community in which a school was to be closed claimed that they had not been

given adequate notice of the pending closure, nor had they had an adequate opportunity to

make their views known to the board. A Court Order quashing the Minister's closure

decision was obtained. Justice McLachlin rejected the claim (previously held in Ontario

decisions), that administrative acts were not subject to judicial review.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:

------------------�--------------------------------------------------------
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Barbara Whittington, Bruce Whittington, Jo-Anne Schenck, Andrew Schenck, Lise Webb,
Maureen Woodward, Michael Woodward, Diane Jereb and Marjon Jereb v. The Board of
School Trustees No. 63 (Saanich), (1987).

Description:

A group of English language parents challenged a school board decision to terminate a French
Immersion kindergarten program on the grounds that § 23(3) of the Charter provides a right
to have all children in a family educated in the minority language of the Province, if one of

the family's children has received or is receiving primary or secondary instruction in that

language. The British Columbia Supreme Court determined that § 23(3) was intended to

protect the rights of the linguistic minority of a Province, and not those of the majority. The
Court found, therefore, that the Charter does not provide the Anglophone majority in a

Province with a right to French Immersion programs. The parents' claim was dismissed.

Familiarity With the Case

Not Familiar With Case 1 2 3 4 Familiar With Case

Significance of the Case to the Study

Not Significant 1 2 3 4 Very Significant

Comment or Explanation of Responses:
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Other particularly significant cases may have escaped the attention of the investigator. There

are several reasons why this may have occurred. First, contemporary educational law represents a

rapidly developing and changing area of study; the legal literature may lag several months behind

developments in the courts. Second, the involvement of an interest group, or groups, is frequently
not obvious in case reports. Third, cases which may be of significance to this investigation may

not have been reponed in the legal literature, either because they were not viewed as significant to

the study of Canadian law as a whole, or because they were settled out of court, It is, however,

likely that professionals who work in or study interest groups or educational: law would be aware

of such cases, panicularly those which have occurred in the part of the country in which they teach

or practice. You are, therefore, asked to suggest additional or alternative cases which should be

included in the study. Where possible, you are asked to include a citation for the case and/or

suggest a contact person who could provide further information. Finally, you are asked to

comment briefly on why you consider the case significant to the study. Space is provided for three

additional or alternative cases; please feel free to add additional cases if necessary.

Additional or Alternative Case #1

Citation:

Contact Person:

Comments:
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Additional or Alternative ease #2

Citation:

Contact Person:

Comments:

Additional or Alternative Case #3

Citation:

Contact Person:

Comments:

...--------------------�--------------------------------------------------------------------�
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[Cover letter for Educational Administration Department Heads]

«date»

«Dept Head», «Title»
«Faculty»
«University»
«City», «Province»
«PC»

Dear «Salutation»

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are academics whose field of

study includes an emphasis on educational law .

We would, therefore, appreciate your forwarding the enclosed questionnaire package to

the faculty member in your Department or College who is primarily responsible for
studies in the area of Canadian educational law, accompanied by your personal request
that he or she complete and return the questionnaire. Our request that you personally
solicit the cooperation of your colleague may appear somewhat unusual. However,
scholars have many responsibilities and value their time highly, and it is possible that

they may assign a low priority to the completion of a research questionnaire. Any
assistance you can provide in circumventing this natural tendency is vitally important to

a prompt and complete return, and will ensure that the conclusions drawn from this

phase of the research are truly representative of the perceptions of academics from all

regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for interest groups, legislators, members of the legal community,
educators, educational policy makers and academics who study and teach educational

law in Canada. The results of the research will, of course, be made available to all

Canadian Universities.



390

Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%flDolmage@Saskfl).

Your anticipated cooperation is sincerely appreciated.

Yours truly

William .R,Qdney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for Primary Academic Respondents]

Date

Dear Colleague

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are academics whose field of

study includes an emphasis on educational law. You have been selected by your
Department Head or Dean as the faculty member best qualified to respond to questions
concerning this phenomenon. We would, therefore, appreciate your completing and

returning one of the two enclosed questionnaires (a stamped, self-addressed envelope
has been provided).

As educational law may be an area of study pursued by faculty members in other

departments, or colleges (i.e., Colleges of Law), you are asked to identify any other

member of your College or University faculty currently involved in the study of

educational law. If such a faculty member can be identified, you are asked to forward

the second questionnaire to this individual. Any assistance you can provide in

encouraging this faculty member to complete and return the questionnaire would be

sincerely appreciated.

As you know, there are very few academics currently studying and teaching in the area

of Canadian educational law and, therefore, a relatively small number of individuals

who are qualified to respond to the issues addressed in this questionnaire. It follows

that each questionnaire not completed and posted in a timely manner will represent a

significant reduction in the data from which conclusions may be drawn. As we are

fully aware of the fact that scholars have many responsibilities, we are acutely sensitive

to the possibility that the completion of a research questionnaire may be assigned a low

priority. We ask that you do not yield to the natural tendency to me the questionnaire
for attention at some future date. Your prompt response is vital to a timely and

complete return, and will ensure that the conclusions drawn from this phase of the

research are truly representative of the perceptions of knowledgeable academics from

all regions of the country, including your own.



392

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for interest groups, legislators, members of the legal community,
educators, educational policy makers and academics who study and teach educational

law in Canada. The results of the research will, of course, be made available to all

Canadian Universities.

Should you have any questions or require further information please contact me

through my Department (306-966-7619), at home (306-955-2011), or through
electronic mail (Netnorth/Bitnet, JNET%IDolmage@Sask").

Your anticipated cooperation is sincerely appreciated.

Yours truly

William RQdney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

Enclosure
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[Cover letter for Secondary Academic Respondents]

Date

Dear Colleague

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are academics whose field of

study includes an emphasis on educational law. You have been identified by a member
of your College or University faculty as a scholar who would be well qualified to

respond to questions concerning this phenomenon. We would, therefore, appreciate
your completing and returning the enclosed questionnaire at your earliest convenience

(a stamped, self-addressed envelope has been provided).

As you know, there are very few academics currently studying and teaching in the area

of Canadian educational law and, therefore, a relatively small number of individuals

who are qualified to respond to the issues addressed in this questionnaire. It follows
that each questionnaire not completed and posted in a timely manner will represent a

significant reduction in the data from which conclusions may be drawn. As we are

fully aware of the fact that scholars have many responsibilities, we are acutely sensitive

to the possibility that the completion of a research questionnaire may be assigned a low

priority. We ask that you do not yield to the natural tendency to me the questionnaire
for attention at some future date. Your prompt response is vital to a timely and

complete return, and will ensure that the conclusions drawn from this phase of the

research are truly representative of the perceptions of knowledgeable academics from

all regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
implications for interest groups, legislators, members of the legal community,
educators, educational policy makers and academics who study and/or teach

educational law in Canada. The results of the research will, of course, be made

available to all Canadian Universities.
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Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Saskn).

Your anticipated cooperation is sincerely appreciated.

Yours truly

William Rodney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for Selected Academic Respondents]

«date»

«Respondent»,
«Faculty»
«University»
«City», «Province»
«PC»

Dear «Salutation»

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are academics whose field of

study includes an emphasis on Canadian educational law and/or interest group activity.
You have been selected for inclusion in the study because of your contributions to the
literature of one or both of these areas. We would, therefore, appreciate your

completing and returning the enclosed questionnaire at your earliest convenience (a
stamped, self-addressed envelope has been provided).

As you know, there are very few academics currently studying and teaching in the

areas of Canadian educational law or interest group activity and, therefore, a relatively
small number of individuals who are qualified to respond to the issues addressed in

this questionnaire. It follows that each questionnaire not completed and posted in a

timely manner will represent a significant reduction in the data from which conclusions

may be drawn. As we are fully aware of the fact that scholars have many

responsibilities, we are acutely sensitive to the possibility that the completion of a

research questionnaire may be assigned a low priority. We ask that you do not yield to

the natural tendency to file the questionnaire for attention at some future date. Your

prompt response is vital to a timely and complete return, and will ensure that the

conclusions drawn from this phase of the research are truly representative of the

perceptions of knowledgeable academics from all regions of the country, including
your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
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implications for interest groups, legislators, members of the legal community,
educators, educational policy makers and academics who study and/or teach
educational law in Canada. The results of the research will, of course, be made

available to all interested Canadian scholars.

Should you have any questions or require further infonnation please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Sask").

Your anticipated cooperation is sincerely appreciated.

Yours truly

William Rodney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for teacher association CEOs]

«date»

«CEO», «Tide»
«Association»
«Address»
«City», «Province»
«PC»

Dear «Salutation»

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest
group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are legal practitioners who are

employed or retained by Canadian teachers' organizations and by Canadian trustees'
associations.

We would appreciate your forwarding the enclosed questionnaire package to the legal
counsel employed or normally retained by your association, accompanied by your
personal request that he or she complete and return the questionnaire. Our request that

you personally solicit the cooperation of your legal counsel may appear somewhat
unusual. However, as you are aware, legal counsel value their time highly and it is

possible that they may assign a low priority to the completion of a research

questionnaire. Any assistance you can provide in circumventing this natural tendency
is vitally important to a prompt and complete return, and will ensure that the

conclusions drawn from this phase of the research are truly representative of the

perceptions of association counsel from all regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for interest groups, legislators, members of the legal community,
educational policy makers, and educators. The results of the research will, of course,

be made available to all Canadian teachers' associations.
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Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Saskft).

Your anticipated cooperation is sincerely appreciated.

Yours truly

William Rodney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for Practitioners representing teachers' associations]

Date

Dear Sir or Madam

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are legal practitioners who are

employed or retained by Canadian trustees' associations and Canadian teachers'

organizations. The fact that the enclosed questionnaire has been forwarded to you by
the Executive Director (or equivalent) of the association which employs or retains your
services is an indication of their desire to be included in the study. We would,
therefore, appreciate your completing and returning the enclosed questionnaire at your
earliest convenience (a stamped, self-addressed envelope has been provided).

As you know, there are very few lawyers currently practicing in the area of Canadian

educational law and, therefore, a relatively small number of individuals who are

qualified to respond to the issues addressed in this questionnaire. It follows that each

questionnaire not completed and posted in a timely manner will represent a significant
reduction in the data from which conclusions may be drawn. As we are aware of the

high value that legal practitioners place on their time, we are acutely sensitive to the

possibility that the completion of a research questionnaire may be assigned a low

priority. We ask that you do not yield to the natural tendency to file the questionnaire
for attention at some future date. Your prompt response is vital to a timely and

complete return, and will ensure that the conclusions drawn from this phase of the

research are truly representative of the perceptions of knowledgeable professionals
from all regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
implications for interest groups, legislators, educational policy makers, members of the

legal community and educators. The results of the research will, of course, be made

available to all Canadian teachers' associations.
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Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Sask").

Your anticipated cooperation is sincerely appreciated.

Yours truly

William &Qdney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for trustee association CEOs]

«date»

«CEO», «Title»
«Association»
«Address»
«City», «Province»
«PC»

Dear «Salutation»

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest
group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are legal practitioners who are

employed or retained by Canadian trustees' associations and Canadian teachers'

organizations.

We would appreciate your forwarding the enclosed questionnaire package to the legal
counsel employed or normally retained by your association, accompanied by your

personal request that he or she complete and return the questionnaire. Our request that

you personally solicit the cooperation of your legal counsel may appear somewhat

unusual. However, as you are aware, legal counsel value their time highly and it is

possible that they may assign a low priority to the completion of a research

questionnaire. Any assistance you can provide in circumventing this natural tendency
is vitally important to a prompt and complete return, and will ensure that the

conclusions drawn from this phase of the research are truly representative of the

perceptions of association counsel from all regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
implications for interest groups, legislators, members of the legal community,
educators, and educational policy makers. The results of the research will, of course,

be made available to all Canadian trustees' associations.
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Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Sask").

Your anticipated cooperation is sincerely appreciated.

Yours truly

William E.Qdney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Cover letter for Practitioners representing trustees' associations]

Date

Dear Sir or Madam

We are writing to request your assistance in carrying out a Doctoral research project
being conducted under the auspices of the Department of Educational Administration,
University of Saskatchewan, with assistance from the Social Sciences and Humanities
Research Council of Canada (SSHRCC). The study is concerned with what appears to

be an emerging socio-political phenomenon; specifically, Canadian educational interest

group use of litigation as a tactic for influencing educational policy. The first phase of
the study involves polling knowledgeable professionals concerning various aspects of
this phenomenon. Prominent among these professionals are legal practitioners who are

employed or retained by Canadian trustees' associations and Canadian teachers'

organizations. The fact that the enclosed questionnaire has been forwarded to you by
the Executive Director (or equivalent) of the association which employs or retains your
services is an indication of their desire to be included in the study. We would,
therefore, appreciate your completing and returning the enclosed questionnaire at your
earliest convenience (a stamped, self-addressed envelope has been provided).

As you know, there are very few lawyers currently practicing in the area of Canadian

educational law and, therefore, a relatively small number of individuals who are

qualified to respond to the issues addressed in this questionnaire. It follows that each

questionnaire not completed and posted in a timely manner will represent a significant
reduction in the data from which conclusions may be drawn. As we are aware of the

high value that legal practitioners place on their time, we are acutely sensitive to the

possibility that the completion of a research questionnaire may be assigned a low

priority. We ask that you do not yield to the natural tendency to me the questionnaire
for attention at some future date. Your prompt response is vital to a timely and

complete return, and will ensure that the conclusions drawn from this phase of the

research are truly representative of the perceptions of knowledgeable professionals
from all regions of the country, including your own.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for interest groups, legislators, educators, members of the legal
community and educational policy makers. The results of the research will, of course,

be made available to all Canadian trustees' associations.
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Should you have any questions or require further information please contact Rod

Dolmage through our Department (306-966-7619), at home (306-955-2011), or

through electronic mail (Netnorth/Bitnet, JNET%ttDolmage@Sasktt).

Your anticipated cooperation is sincerely appreciated.

Yours truly

William ,RQdney Dolmage
Doctoral Fellow

Dr. Kevin Wilson, Head

Department of Educational Administration

enclosure
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[Followup cover letter for Educational Administration Department Heads]

«date»

«Dept Head», «Title»

«Faculty»
«University»
«Address»
«City», «Province»
«PC»

Dear «Salutation»

Further to our letter and questionnaire package of Dec. 2, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

I would appreciate your forwarding the attached reminder to the faculty member in

your Department or College to whom you originally forwarded the questionnaire
package. Any assistance you can provide in encouraging our colleague to complete and
forward the questionnaire would be sincerely appreciated.

Thank you for your assistance.

Yours truly

William Rodney Dolmage
Doctoral Fellow (SSHRCC)
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[Followup cover letter for Primary Academic Respondents]

February 2, 1989

Dear Colleague

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

As was previously outlined, there are very few academics currently studying and
teaching in the area of Canadian educational law. You were selected by your
Department Head or Dean as the faculty member best qualified to respond to questions
concerning the interest group-courts-educational policy phenomenon. While response
to date has been encouraging, a number of knowledgeable academics have not yet
forwarded their questionnaires. I am acutely aware of the many demands upon your
time; however, your expertise is a rare commodity and the study will suffer without
your input. PLEASE take the time to complete and mail the questionnaire today.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for educational interest groups, legislators, members of the legal
community, educators and educational policy makers. The results of the research will,
of course, be made available to all interested Canadian scholars.

Should you require further information, or require another copy of the questionnaire,
please contact me through my Department (306-966-7619), at home (306-955-2011),
or through electronic mail (Netnorth/Bitnet, JNET% IDolmage@Sask"). If you have

already completed and forwarded the questionnaire, your contribution to the project is

sincerely appreciated. I look forward to sharing the results of the study with you.

Yours truly

William B&dney Dolmage
Doctoral Fellow (SSHRCC)
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[Followup cover letter for Selected Academic Respondents]

«date»

«Respondent»,
«Faculty»
«University»
«City», «Province»
«PC»

Dear «Salutation»

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

As was previously outlined, there are very few academics currently studying and
teaching in the areas of Canadian educational law and Canadian interest group activity.
You were selected for inclusion in this phase of the study because of your contributions
to the literature of one or both of these areas. Response to date has been encouraging;
however, a number of knowledgeable academics have not yet forwarded their

questionnaires. While I am acutely aware of the many demands upon your time, your
expertise is a rare commodity and the study will suffer without your input. PLEASE
take the time to complete and mail the questionnaire today.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
implications for educational interest groups, legislators, members of the legal
community, educators and educational policy makers. The results of the research will,
of course, be made available to all interested Canadian scholars.

Should you require further information, or require another copy of the questionnaire,
please contact me through my Department (306-966-7619), at home (306-955-2011),
or through electronic mail (Netnorth/Bitnet, INET%"Dolmage@Sask"). If you have

already completed and forwarded the questionnaire, your contribution to the project is

sincerely appreciated. I look forward to sharing the results of the study with you.

Yours truly

William RQdney Dolmage
Doctoral Fellow (SSHRCC)
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[Followup cover letter for teacher association CEOs]

«date»

«CEO», «Title»
«Association»
«Address»
«City», «Province»
«PC»

Dear «Salutation»

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

I would appreciate your forwarding the attached reminder to the the legal counsel to

whom you originally forwarded the questionnaire package. Any assistance you can

provide in encouraging your association's counsel to complete and forward the

questionnaire would be sincerely appreciated.

Thank you for your assistance.

Yours truly

William RQdney Dolmage
Doctoral Fellow (SSHRCC)

•
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[Followup cover letter for Practitioners representing teachers' associations]

February 2, 1989

Dear Sir or Madam

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

As was previously outlined, there are very few lawyers currently practicing in the area

of Canadian educational law and, therefore, a relatively small number of individuals
who are qualified to respond to the issues addressed in this questionnaire. The fact that
the questionnaire and this reminder have been forwarded to you by the Executive
Director (or equivalent) of the association which employs or retains your services is an

indication of their desire to be included in the study. Response to date has been
encouraging; however, a number of practitioners who represent teacher's organizations
have not yet forwarded their questionnaires. While I am acutely aware of the many
demands upon your time, your expertise is a rare commodity and the study will suffer
without your input. PLEASE take the time to complete and mail the questionnaire
today.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the findings of this study will have important practical
implications for educational interest groups, legislators, members of the legal
community, educators and educational policy makers. The results of the research will,
of course, be made available to all Canadian Teachers' Associations.

Should you require further information, or require another copy of the questionnaire,
please contact me through my Department (306-966-7619), at home (306-955-2011),
or through electronic mail (Netnorth/Bitnet, JNET%IDolmage@Sask"). If you have

already completed and forwarded the questionnaire, your contribution to �e project is

sincerely appreciated. I look forward to sharing the results of the study WIth you.

Yours truly

William Rodney Dolmage
Doctoral Fellow (SSHRCC)
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[Followup cover letter for trustee association CEOs]

«date»

·«CEO», «Title»
«Association»
«Address»
«City», «Province»
«PC»

Dear «Salutation»

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

I would appreciate your forwarding the attached reminder to the the legal counsel to

whom you originally forwarded the questionnaire package. Any assistance you can

provide in encouraging your association's counsel to complete and forward the

questionnaire would be sincerely appreciated.

Thank you for your assistance.

Yours truly

William .B&dney Dolmage
Doctoral Fellow (SSHRCC)
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[Followup cover letter for Practitioners representing teachers' associations]

February 2, 1989

Dear Sir or Madam

Further to our letter and questionnaire package of Dec. 1, 1988, I am writing to once

again request your assistance in completing a Doctoral research project concerning
Canadian educational interest groups, litigation and educational policy.

As was previously outlined, there are very few lawyers currently practicing in the area

of Canadian educational law and, therefore, a relatively small number of individuals
who are qualified to respond to the issues addressed in this questionnaire. The fact that
the questionnaire and this reminder have been forwarded to you by the Executive
Director (or equivalent) of the association which employs or retains your services is an

indication of their desire to be included in the study. Response to date has been
encouraging; however, a number of practitioners who represent trustee's organizations
have not yet forwarded their questionnaires. While I am acutely aware of the many
demands upon your time, your expertise is a rare commodity and the study will suffer
without your input. PLEASE take the time to complete and mail the questionnaire
today.

As well as contributing to our theoretical understanding of the educational policy
making process in Canada, the fmdings of this study will have important practical
implications for educational interest groups, legislators, members of the legal
community, educators and educational policy makers. The results of the research will,
of course, be made available to all Canadian Trustees' Associations.

Should you require further information, or require another copy of the questionnaire,
please contact me through my Department (306-966-7619), at home (306-955-2011),
or through electronic mail (Netnorth/Bitnet, JNET%"Dolmage@Sask"). IT you have

already completed and forwarded the questionnaire, your contribution to the project is

sincerely appreciated. I look forward to sharing the results of the study with you.

Yours truly

William Rodney Dolmage
Doctoral Fellow (SSHRCC)
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AppendixD
Interview Schedule for Representatives of Decision-making Bodies

-
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Canadian Interest Groups,
The Courts and Educational Policy-Making

Interview Schedule for Representatives
of Decision-Makers

.

Department of Educational Administration
College of Graduate Studies and Research

University of Saskatchewan

Respondent Information

Interviewee
Decision-making Body

Street Address

City & Province
Postal Code

Phone Number
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Interview Preamble

Is permission granted to tape this interview?

Before we begin, I would like to clarify a few points
concerning the research project and this interview.

1. This is an academic research study, and in no way represents an

attempt to support any particular perspective; data collection,
interpretation and reporting of results, are subject to the ethical
guidelines of the Social Sciences and Humanities Research Council of
Canada.

2. This study is concerned with the implications of educational interest

groups' use of the courts to obtain what they perceive to be desirable
policy changes. The study is not particularly concerned with the legal
issues involved in any particular case, except as these pertain to the
overall policy context.

3. The audio tape of this interview will not be made available to the

public or the press. It is for the exclusive use of the researcher, and is
intended to ensure accuracy in data collection and to facilitate a free

flowing discussion, uninterrupted by unnecessary note-taking.

4. No personal names or titles will be used in any publication resulting
from this research. However, names of organizations and cases are

matters of public record and will be used where appropriate. Where

necessary, individual respondents will be referred to as "a

representative of the interest group/decision-makers."

Would you like further clarification of any of these points?
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1. Litigation of this type often involves multiple interest groups. Please identify and describe
the Primary interest group involved in this dispute.

.

�Group: __

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Affiliations with other groups with similar interests;

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status, including background and levels of pay, of employees;

F. Financial resources, including sources of funding;

G. Standing in the policy community;

H, Level and degree of access to decision makers;

L Do officers or employees sit on any government boards?
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Please identify and describe the SecondaQ' interest groups involved in this dispute.

Secondary Group 1:

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Affiliations with other groups with similar interests;

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status, including background and levels of pay, of employees;

F. Financial resources, including sources of funding;

G. Standing in the policy community;

H Level and degree of access to decision makers;

L Do officers or employees sit on any government boards?

Secondary Group 2:

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Affiliations with other groups with similar interests;

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status, including background and levels of pay, of employees;

F. Financial resources, including sources of funding;

G. Standing in the policy community;

H Level and degree of access to decision makers;

L Do officers or employees sit on any government boards?
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2. From the Board's Perspective. what were the specific objectives of the interest group?

A. What, in a very pragmatic sense, did the group hope to avoid or accomplish?

Objective i: ( primary? '-I secondary? '-I ) _

Objective ii: ( primary? '-I secondary? '-I ) _

Objective iii: ( primary? '-I secondary? '-I ) _

3. What were the Board's objectives in this case?

A. What, in a very pragmatic sense, what did the Board hope to avoid or accomplish?

Objective i: ( primary? '-I secondary? '-I ) _

Objective ii: ( primary? '-I secondary? '-I ) _

Objective iii: ( primary? '-I secondary? '-I ) _
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4. From the Board's perspective, what was the overall issue in the case?

A From the Board's perspective, what was the context in which this dispute and subsequent
litigation occurred?

B. Was an a1te�ed Charter violation involved in this case? What�?
C. How did the objectives sought in this case relate to the Board's overall responsibilities?
D. lYluU. in the collective opinion of the Board, was wrong with giving the interest group

what they wanted?

5. What was the Board's colJective perception of the outcomes of the case?

A Did the decision (or settlement) achieve the objectives desired by the Board?
B. Are the outcomes perceived as representing a significant victory or defeat for Board

autonomy?

Outcome i: ( primary? LI secondary? I_I ) _

Outcome ii: ( primary? I_I secondary? I_I ) _

Outcome iii: ( primary? I_I secondary? LI ) _
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6. How did the interest group go about trying to influence the Board's policy decision � this
dispute was brought before the courts?

A What methodolQ&ies of influence were used � resorting to litigation?

i. Publicity focused protests

ii. Presen'tation of briefs to public bodies

iii. Public relations; image-building. ads press releases etc.

iv. Lobbying politicianS officials (attempts to influence politicians or officials �
the level of the Board)
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v. Regular and Connal contact with officials directly involved

General Comments:

7. In "Ballpark" figures, how much would you estimate it cost the Board to defend its position in

this dispute? $ _

A Did the Board receive any assistance (financial or legal) from higher levels of
Government?
Yes 1 •• .1 No I I

8. In "Ballpark" figures, how much would you estimate it cost the interest group{s) to defend
its/their position in this dispute? $

_
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9. To the best of your knowledge, how did interest WluP raise the funds necessary to finance this
case?

A Private financial donations $ %
B. Donated legal services $ %
C. Group funds designated for legal challenges $

__
%

D. Group financial reserves $ %
E. Provincial funding: (if yes, the government Ministry or Department and the official title

of the grant) $ _%
F. Federal funding: (if yes, the government Ministry or Department and the official title of

the grant) $ _%
G. other: $

__
%

General Comments:

10. What has happened as a result of this decision or settlement?

A Has the written policy been amended to be consistent with the decision or settlement?
B. Has the new policy been implemented in practice?
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11. Do you expect this decision or settlement to have any outcomes other than those directly
associated with the poticy issue in question?

A Changes in law

B. Changes in social attitudes

C. Creation of a third level of educational decision making, (precedent for educational
interest groups representing different causes)

D. Creation of a national educational policy
E. Creation of an avenue for federal involvement

12. Have there been any other unanticipated positive or negative outcomes which have resulted

from this decision or settlement?

A Peripheral effects (i.e., legal or otherwise substantive precedents, public reaction)
B. Free-riders

13. Given this experience of interest group use of litigation, how would you characterize the
Board's collective perception of judicial involvement in determining educational policy?

A Should the judicimy have a role in educational policy making?
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14. Given this experience of interest group use of litigation. how would von characterize the
Board's co1tective perception of court action as a method for achieving change in educational

policy?

A Was litigation an effective tactic?
B. Was litigation an efficient tactic?

15. In your personal opinion. will this decision or settlement have significant implications for
educational policy making in Canada?

General Comments:



424

Appendix E

Interview Schedule for Representatives of Decision-making Bodies
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Canadian Interest Groups,
The Courts and Educational Policy-Making

Interview Schedule for Representatives
of Interest Groups

Department of Educational Administration
College of Graduate Studies and Research

University of Saskatchewan

Respondent Information

Interviewee
Interest Group
Street Address

City & Province
Postal Code

Phone Number
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Interview Preamble

Is permission granted to tape this interview?

Before we begin, I would like to clarify a few points
concerning the research project and this interview.

1. This is an academic research study, and in no way represents an

attempt to support any particular perspective; data collection,
interpretation and reporting of results, are subject to the ethical
guidelines of the Social Sciences and Humanities Research Council of
Canada.

2. This study is concerned with the implications of educational interest
groups' use of the courts to obtain what they perceive to be desirable
policy changes. The study is not particularly concerned with the legal
issues involved in any particular case, except as these pertain to the
overall policy context.

3. The audio tape of this interview will not be made available to the

public or the press. It is for the exclusive use of the researcher, and is
intended to ensure accuracy in data collection and to facilitate a free

flowing discussion, uninterrupted by unnecessary note-taking.

4. No personal names or titles will be used in any publication resulting
from this research. However, names of organizations and cases are

matters of public record and will be used where appropriate. Where

necessary, individual respondents will be referred to as "a

representative of the interest group/decision-makers."

Would you like further clarification of any of these points?
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1. Litigation of this type often involves multiple interest groups. Please identiry and describe
the Primary interest group involved in this dispute.

PrimmyGroup: __

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Affiliations with other groups with similar interests;

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status. including background and levels of pay, of employees;

F. Financial resources. including sources of funding;

G. Standing in the policy community;

H. Level and degree of access to decision makers;

1 Do officers or employees sit on any government boards?
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Please identity and describe any Secondary interest groups involved in this dispute.

Secondary Group 1:

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Affiliations with other groups with similar interests; _

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status, including background and levels of pay, of employees;

F. Financial resources, including sources of funding;

G. Standing in the policy community;

R Level and degree of access to decision makers;

L Do officers or employees sit on any government boards?

Secondary Group 2:

A Organizational mission, goals, and objectives;

B. Type and degree of organization;

C. Mfiliations with other groups with similar interests; _

D. Nature of membership (size, stability, professional status, common characteristics);

E. Number and professional status, including background and levels of pay, of employees;

F. Financial resources, including sources of funding;

G. Standing in the policy community; _

R Level and degree of access to decision makers;

L Do officers or employees sit on any government boards?
_
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2 From the Group's perspective, what were the specific objectives to be achieved?

A What, in a very pragmatic sense. did the group hope to avoid or accomplish?

Objective i: { primary? '-I secondary? '-I ) _

Objective ii: ( primary? '-' secondary? '-' ) _

Objective iii: ( primary? '-' secondary? '-' ) _

3. What were the Group's perceptions of the School Board's objectives in this case?

A What. in a very pragmatic sense, what did the Board hope to avoid or accomplish?

Objective i: ( primary? '-' secondary? '-' ) _

Objective ii: ( primary? '-' secondary? '-' ) _

Objective iii: { primary? '-' secondary? '-I ) _
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4. From the Group's pers.pective. what was the overall issue in the case?

A From the Qr.wm's perspective, what was the context in which this dispute and subsequent
litigation occurred?

B. Was an alleged Charter violation involved in this case? What�?
C. How did the objectives sought in this case relate to the Q.rwul's overall mission?

D. lYillll. in the collective opinion of the Qrwm. was wrong with the existing policy?

5. What was the Group's collective perception of the outcomes of the case?

A Did the decision (or settlement) achieve the objectives desired by the .Qrmu!?
B. Are the outcomes perceived as representing a significant victory or defeat given the

Group's objectives?

Outcome i: ( primary? I_I secondary? '-I ) _

Outcome ii: ( primary? '-I secondary? '-I ) _

Outcome iii: ( primary? '-I secondary? '-I ) _
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6. How did the Omlm go about trying to influence the Board's policy decision � this dispute
was brought before the courts?

A What methodologies of influence were used � resorting to litigation?

i, Publicity focused protests

ii. Presentation of briefs to public bodies

iii. Public relations· image-building ads press releases etc.

iv. Lobbying politicians officials (attempts to influence politicians or officials �
the level of the Board)
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v. Regular and formal contact with officials directly involved

General Comments:

7. In "Ballpark" figures. how much would you estimate it cost the School Board to defend its

position in this dispute? $ _

A To the best of your knowledge, did the School Board receive any assistance (financial or

legal) from higher levels of Government? Yes 1 .. .1 No J J

8. In "Ballpark" figures, how much would you estimate it cost the interest Group(s) to defend
its/their position in this dispute? $

_
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9. How did GrouVes) raise the funds necessary to fmance this case?

A Private financial donations $ -

__
%

B. Donated legal services $ - _%
C. Group funds designated for legal challenges $ -

__
%

D. Group financial reserves $ __
%

E. Provincial funding: (if yes, the government Ministry or Deparunent and the official title

of the grant) $ - _%
F. Federal funding: (if yes, the government Ministry or Department and the official title of

the grant) $ - _%
Q other.

_ $_-----_%

General Comments:
_

10. What has happened as a result of this decision or settlement?

A Has the written policy been amended to be consistent with the decision or settlement?

B. Has the new oolicy been implemented in practice?
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11. Do you expect this decision or settlement to have any outcomes other than those directly
associated with the poticy issue in question?

A Changes in law

B. Changes in social attitudes
C. Creation of a third level of educational decision making, (precedent for educational

interest groups representing different causes)
D. Creation of a national educational policy
E. Creation of an avenue for federal involvement

12. Have there been any other unanticipated positive or negative outcomes which have resulted
from this decision or settlement?

A Peripheral effects (i,e., legal or otherwise substantive precedents, public reaction)
B. Free-riders

13. Given this experience of interest group use of litigation, how would you characterize the
Group's collective perception of judicial involvement in determining educational policy?

A Should the judiciary have a role in educational policy making?
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14. Given this experience of interest group use of litigation, how would you characterize the

Group's collective perception of court action as a method for achieving change in educational

policy?

A. Was litigation an effective tactic?

B. Was litigation an efficient tactic?

15. In your personal opinion, will this decision or settlement have significant implications for
educational policy making in Canada?

General Comments:
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AppendixF

Understanding Between Western Baptist Academy and Alberta Education
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Understanding Between Western Baptist Academy and Alberta Education:

1. Western Baptist Academy is an expression of the principle that parents are

mandated by God to educate their children: the Academy, under the direction

of the church, serves as an extension of the home in assisting parents in this

responsibility.

Il, The Academy will not be required to apply for any licence.

ill. Without conceding that the Province has authority to control any ministry of

the church, Western Baptist Academy can freely supply the following

information to the Minister of Education:

the name of the persons or organization owning and controlling the

Academy
the name of the Academy
the location of the Academy
the name of the operator of the Academy
the qualifications of the teaching staff

the list of subjects to be taught and an outline of the major skills and

knowledge areas to be evaluated

the achievement tests to be used to evaluate the the students

proof of compliance with municipal zoning and by-laws and all
.

applicable municipal and provincial public health, safety and building
standards requirements
any additional information required by the Minister, with the reservation

that the Academy will not supply information that is not related to the

academic operation of the school.
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IV. The Academy will also notify the Minister annually of its intention to operate

the school, giving the number of students and the names and qualifications of

instructional staff.

V. So that the Minister may be reassured that the students are not truant, the

Academy will keep records of student enrolment and attendance which will

include the student's name, birthdate, address and sex, as well as the name

and address of the student's parents.

VI. The Academy will notify the parents ofpossible grade level differences

between the Academy and other schools, and that the Academy cannot grant

Alberta Education credits for senior high school courses. Parents will also be

informed of the general liability insurance coverage held by the operator, and

of the qualifications of the instructional staff.

VII. The Academy will allow visitors from the Department of Education to

observe, but will expect such visitors to respect the authority of the church to

educate its children.

VIII. The Minister of Education will recognize that Western Baptist Academy

does not have to accept registration, even if the Department chooses to

consider it as having technically met the requirements for registration.

IX. The Minister will not require the Academy to use Alberta Achievement Tests

to evaluate its program.


	Book
	Cover
	Front Matter
	Title
	Copyright
	Abstract
	Acknowledgments
	Dedication
	Contents
	Tables
	Figures

	Body
	Chapter 1
	Chapter 2
	Chapter 3
	Chapter 4
	Chapter 5
	Chapter 6
	Chapter 7

	Back Matter
	Bibliography
	Appendix A
	Appendix B
	Appendix C
	Appendix D
	Appendix F





