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ABSTRACT

The Canadian Bill ofRights was enacted in 1960 as an Act of the Parliament of

Many argued then, and since, that it ought to have been legally binding, or entrenched

the reach of both Parliament and the provincial legislatures. The Diefenbaker

responded with the argument that in order to entrench the Bill by way of

amendment, the consent of all provincial governments was surely necessary, and, in

probability, not possible to secure. At best, it meant years of delay. This explanation

fact, become conventional wisdom, virtually unchallenged. On closer examination,

there is ample evidence to argue that provincial consultation, and, by extension, a

entrenchment, was deliberately avoided by the Diefenbaker administration. To put it

way, the form that the Bill eventually took was the result of careful considerations and

though not always clearly known, intentions. Through an examination of the manner in

Mr. Diefenbaker, the principal champion of civil liberties, conceived of a bill of rights,

proposed in this study that a greater understanding of the form his Bill assumed will result.

constant strain in Mr. Diefenbaker's political thought was the belief that Parliament was

and, more importantly, that it was the "custodian of the nation's freedom." This study,

premised on the ground that an entrenched bill of rights, one which of necessity would

denied Parliament its supremacy, was unequivocally inconsistent with

understanding of, and reverence for, parliamentary democracy.

The bulk of this thesis is based on research of the John G. Diefenbaker Papers,

to the public in 1991. In addition to this, use has been made of recently released

documents, Cabinet minutes and conclusions, corresponding to the period in question.
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Introduction

The principles of freedom are never final. Freedom is not static.
It cannot be fixed for all time. It either grows or it dies. It
grows when the people of a country have it in their hearts and
demand that it shall be preserved. I would be the last to contend
that any document made by man, however impressive, can
assure freedoms.... The ultimate assurance of them must always
be a vigilant people, vigilant to invasions of and intrusions on
their freedom; for, sir, when the spirit of freedom dies in the
hearts of men no statute can preserve it. 1

On 4 August 1960, Prime Minister Diefenbaker was preparing to send his Bill of

off to receive royal assent, thus bringing to an end a fourteen year period in which he

on Parliament the importance of and need for a bill of rights. But precisely what form that

ought to take was never made clear by him. There were several choices at his disposal,

from a parliamentary statute to a constitutional amendment, and while he chose the former

rhetoric often indicated that he favoured the latter. What is certain was his belief that

principles of freedom, regardless of how or if they are codified, found their permanency

vigilant polity. In other words, freedoms remain because they are understood and accepted.

a representative, and later Prime Minister, he assumed an almost pedagogical role

Canadians the need to be conscious of their liberties. Moreover, what is also certain was

reverence for, and unshakable faith in, parliamentary democracy. Combined,

considerations help to distinguish between any rhetoric and true intentions, which is the

of this study.

1 Debates ofthe House of Commons, 4 August 1960, pp. 7549-5~.
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Though certainly more declaratory and symbolic than· perhaps legally

Diefenbaker's Bill of Rights was, as he so often reminded Canadians, the achievement of

he was most proud.2 And others agreed. Ellen Fairclough, Minister of Citizenship

Immigration in the Diefenbaker administration (and, incidentally, the first woman ever to

appointed to cabinet), referred to the Bill as a "personal success" for Mr. oiefenbaker. "It

the crowning of a life-long ambition by Mr. Diefenbaker", Paul Martineau,

parliamentary secretary, has since remarked. Even Jack Pickersgill, no admirer of

(or any Conservative for that matter), acknowledged that "apart from the Bill of Rights ... I

never see anything that Mr. Diefenbaker really wanted to do. "3 While Pickersgill's remarks

short of praise, they testify to the importance Mr. ·Diefenbaker attached to the Bill of Rights.

That Diefenbaker was firmly committed to the principle of a bill of rights and hence

protection of civil liberties there can be no doubt. What is doubtful, however, was

commitment to an entrenched bill of rights; that is, to a document that would have been

binding on the democratically elected legislatures of Canada. It is the purpose of this thesis

study this question. More particularly, it proposes to discuss the manner and form in which

Bill of Rights developed. There are two reasons for this approach: one, scholars have

emphasized primarily the form the Bill of Rights eventually took a parliamentary statute

opposed to a constitutionally entrenched amendment and therefore have been inclined

develop their arguments exclusively within an institutional framework of federalism; and two,

manner in which ideas and intentions are combined with method, in this case Mr.

uderstanding of, and commitment to, civil liberties and parliamentary democracy,

2 Right Honourable John George Diefenbaker Centre, John George Diefenbaker Papers (hereafter Diefenbaker
MG 01, Speech Series, vol. 34, no. 794, Remarks to the Canadian Bar Association, 5 September 1959,
British Columbia.

3 Peter Stursberg, Diefenbaker: Leadership Gained, 1956 1962 (Toronto: University of Toronto Press, 1975),
218, 225.
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determines the form or substance of matter, for example, the Bill of Rights. The

manner purports to explain why the Bill assumed the form it did. By focusing as scholars

have on form, in this case a statute applicable to (but not binding on) one level of

within a federation, the deterministic relationship between manner and form has

been transposed. That is, within the institutional framework of federalism form dictates

By approaching the relationship from the opposite direction, that is, by describing and

the personalities and ideas involved, one will understand better how institutions are

perceived and manipulated. Moreover, drawn out of this discussion will be the premise that

individuals, within the realm of institutions, contexts, and communities, are not only

action, but that action matters. This is not to say that context, the institutional

federalism, is unimportant; but rather, to paraphrase the great German historian Wilhelm

that individuals are as much the logical subjects of historical phenomena as are contexts

institutions.4

The Bill of Rights was, of course, very much an initiative of Mr. Diefenbaker's.

therefore necessary to determine first to what extent, if any, the political thought of

influenced and affected the form of the Bill. For Diefenbaker, the implications

constitutionally entrenched bill of rights reached far beyond the immediate federal

is true that the "difficulties ofdivided jurisdiction" often posed problems for legislation in

to civil liberties, at least before 1982. But of equal, if not greater, importance to the

for an entrenched bill of rights in 1960 was the prospect of judicial review. In

Diefenbaker was unwilling to transfer jurisdiction over civil liberties from Parliament to

courts. His concerns about extensive judicial review in the field of civil liberties have in

4 Wilhelm Dilthey, Pallern and Meaning in History: Thoughts on History and Society, edited with an
H.P. Rickman (New York: Harper and Row Publishers, 1962), p. 79.
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been realized in the experience of the past nine years. For instance, since 1982 the courts

by virtue of section 52 (1) of the Constitution Act, 1982 been directed to render of no

effect any legislation inconsistent with the constitution the Charter of Rights and

particular. As a result, they have influenced, and at times determined, public policy,

traditional function of legislatures.' Judicial review and all that it entails was not new to

in 1982, but its profound effect on representative institutions has since become something

phenomenon.

This was not the case with respect to the Bill of Rights. Because of its limitations

statute of Parliament, it did not for the most part usher in a new era of judicial review. In

judicial review in relation to civil liberties was both more effective and impressive during

period leading up to the enactment of the Bill of Rights than after. Legally, the status of the

remained even after 1982 similar to that of all statutes insofar as it was subject to the

amendment by Parliament.6 Although this theory of parliamentary supremacy (as it

the Canadian federation') was widely accepted at the time of enactment, one should not

conclude that the prospect for greater judicial review of legislation was dismissed as

5 See Peter H. Russell, "The Political Purposes of the Canadian Charter of Rights and Freedoms" Canadian
Review 61, no. 1 (March 1983), pp. 30-54.

(; Indeed, the Bill was amended in 1985 by another statute; See Peter W. Hogg, "A Comparison of the
Charter of Rights and Freedoms with the Canadian Bill of Rights" in The Canadian Charter ofRights and
2nd ed., Gerald-A. Beaudoin and Ed Ratushany, eds. (Toronto: Carswell, 1989), p. 4, fn. 11. Before 1982,
J., in Hogan v. The Queen, described the Bill as ... a halfway house between a purely common law regime
constitutional one ... a quasi-eonstitutional instrument"; See Hogg, Constitutional Law ofCanada, 2nd ed.
Carswell, 1985), pp. 642-43. In 1985, three 0 f six justices in Singh v. Minister ofEmployment and Immigration
down section 71(1) of the Immigration Act, 1976 on the ground that it violated section 2(e) of the Bill, a
constitutional instrument"; [1985] 1 S.C.R. 177 in Peter H. Russell, Rainer Knopff and F.L Morton, Federalism
the Charter: Leading Constitutional Decisions (hereafter Leading Decisions), 5th ed. (Ottawa: Carleton
Press, 1989), pp. 394-95.

7 The federal principle, of course, placed limits on this theory. Hogg argued" ... that there was no legislative
in Canada which was sovereign in the sense of being able to make or unmake any law whatever"; Constitutional
of Canada, 2nd ed. (Toro~to: Carswell, 1985), p. 258. In their respective spheres of jurisdiction,
Parliament and the legislatures were with few exceptions supreme and sovereign.
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or untenable; in some political and legal circles that prospect was not only perceived as

and necessary, but advocated with rigour. In fact, even Mr. Diefenbaker (and this is but

reason why understanding personality is crucial to understanding context), an

proponent of parliamentary supremacy, had more than once suggested that he was not

opposed to the notion of binding Parliament with a bill of rights, thereby

supremacy. But in his view, this was not possible. In the House of Commons, and

memoirs, he defended his decision to enact the Bill as a statute by arguing that it would

been "impossible to pass an amendment to the British North America Act which would be

both on the provinces and on the Dominion." He amplified this defence by adding that

"experience with the provincial governments ... they were too jealous of their jurisdiction

property and civil rights to support any amendment applicable to themselves."8 When it

apparent in July 1960 that some, if not most, of the provinces wer-e interested in a

entrenched bill of rights, Diefenbaker actually proposed that if the provincial and

governments could agree on an amending formula, an amendment providing for an

bill would be considered. One and a half years later, he reaffirmed this consideration,

that he was personally committed to a constitutional amendment. 9 It appeared, then, that

only obstacle to his desire for entrenchment was the inexorable logic of Canadian

As suggested above, the exigencies of the Canadian federal structure (a familiar

in Canadian politics) played its expected role with regard to the protection of civil

There was a considerable amount of confusion over which level of government could
.

for the protection, or abrogation, of civil liberties. Though more will be said below on

8 John G. Diefenbaker, One Canada. Memoirs of the Right Honourable John G. Diefenbaker: The
Achievement, 1957-1953, vol. two (Toronto: Macmillan, 1976), p. 257. His Memoirs consist of three
Hereafter, they will be distinguished by volume number.

9 The Globe and Mail, "Bill of Rights Seen Part of Constitution", 1 July 1960; Montreal Gazette, "PM Hopes For
Bill Of Rights", 5 December 1961.
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is important here to note that ample evidence exists to suggest that because the issue of civil

liberties became absorbed by the complexities, vagaries, and frustrations of legislative competence

in Canada, Diefenbaker invoked that familiar theme as an argument of convenience. Arguably,

it was a calculated response to the Opposition's proposal that the Bill of Rights be removed from

the reach of both Parliament and the provincial legislatures. It was, however, pointed out to

Diefenbaker that he should have at the very least consulted with the provinces in an effort to

determine whether or not there was any truth to his rhetoric. But he did not, at least not until

shortly before the Bill became law, even remotely suggest that the provinces be consulted.

The reasons for his inaction only made his public position less clear. Before noting that

a constitutional amendment would be "impossible", he had stated previously, and regularly, that

he "wanted to keep the Canadian Bill of Rights strictly within the constitutional powers of the

federal parliament and to avoid any encroachment upon the provinces."10 This had been his

position since at least 1952. To complicate matters further, he privately was of the opinion that

fundamental freedoms did not fall within the ambit of provincial jurisdiction.ll Nevertheless,

one is left wondering why, if it was his intention to respect what he perceived to be provincial

jurisdiction, he needed to blame "jealousies" over jurisdiction for preventing his government from

pursuing a constitutional amendment? Similarly, in a draft speech prepared for presentation

before the Canadian Bar Association in 1959, the words "and understandably so" were used to

qualify the argument that the provinces would never agree to a constitutional amendment. After

two decades of centralization in Ottawa under the Liberals, the Conservative party courted the

centrifugal forces within Canadian federalism. This might have explained the inclusion of the

10 One Canada, vol. 2, p. 256.

11 Diefenbaker to Robert D. Harvey, 21 February 1956, Diefenbaker Papers, 1940-56 Series, vol. 4, p. 002629.
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qualifier, but it was removed from the final draft, presumably in an effort to remain as

as possible with his most recent statements. 12 Taking the two examples together, it is

unreasonable to suggest that the contradictory positions were situation specific; that is, they

developed and deployed when politically necessary for specific audiences. Because

Diefenbaker sought to be all things to all people at all times, he unfortunately took little

realize the consequences - the intellectual and political inconsistencies -- which exposed

unclear nature of his argument. In short, his contradictory positions with respect to

entrenched bill of rights were put forth at the expense of clarity.

Equally striking in this period was Mr. Diefenbaker's pledge to restore, if elected,

supremacy of Parliament. This was, in fact, the political and philosophical underpinnings of

attacks both while in Parliament and while on the hustings during the general elections of

and 1958. He skilfully attacked the Liberal administration (C.D. Howe, in particular) for

reliance on war measures, and, on the whole, for its contempt for Parliament. When

supremacy and rights of Parliament were at issue, Mr. Diefenbaker developed his

a sound, coherent, and logical fashion. He believed that inasmuch as the Liberal ministry

heavily on orders-in-council, and, at times even on closure, it not only denied

rights, but the rights of the Canadian people as well, for their representatives were

participation in government. One year after the tumult of the pipeline debate and Black

the day closure was imposed, Diefenbaker was still outraged:

[T]he rights of Parliament were trampled on as never before ... they [the Liberal
administration] tore up the rules, they changed the rules between sessions of
Parliament, they tore up the Constitution, they trampled on the rights of men, the
rights of free men that have been the rights of British and French tradition for

12 Supra, fn. 2.
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hundreds of years ... they did something beyond anYthing that would have been
expected in a free Parliament .... 13

It was arguments such as these which often led Diefenbaker to equate the

Parliament with the need. for a bill of rights. The protection and promotion of civil liberties

he believed, contingent on a supreme Parliament.

In conjunction with this direct relationship between a supreme Parliament and

liberties was Mr. Diefenbaker's emphasis on the spoken word. His Bill of Rights was

criticized by many, and dismissed by some, for being declaratory in form. What many

realize was that it was a declaration of what Diefenbaker perceived to be the moral and, as

be shown later, spiritual underpinnings of democracy. For a democracy to fulfil itself it

necessary first for citizens to be conscious of their rights. According to Diefenbaker, a

conscious Parliament", so to speak, would ensure a "rights conscious citizenry." It

Parliament's duty to emphasize, to continually express, and to affirm the principles of liberty

freedom. On the surface, this belief was not inconsistent with his approach to politics, one

was at times evangelical and pedagogical. Below that surface, it was entirely consistent

perception of the Crown-in-Parliament and its role as the gaurdian of democracy.

In his 1969 article, "A Democratic Approach to Civil Liberties", Peter Russell

that democracy, with its regularity of free elections, a free press, and a forum for

discussion, is by far the best vehicle to ensure civil liberty.14 An essential tenet of

theory is that government decisions and policies are determined through participation

representation. Moreover,. as Russell noted, ... the guiding instinct of democratic theory

13 Television Broadcast, 5 June 1957, cited in John Meisel, The Canadian General Election 0/ 1957
University of Toronto Press, 1962), pp. 59-60.

14 Peter H. Russell, "A Democratic Approach to Civil Liberties" University o/Toronto Law Journal 19
109-31.
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to seek a design for power which by virtue of popular participation would make

coercive. "IS The antithesis to this approach to civil liberty is, Russell continued, the

rights approach, for among other consequences it raises the spectre of judicial review.

The article was written in response to advocates, Prime Minister Trudeau in

of a constitutionally entrenched bill of rights. Trudeau, it will be remembered, openly

the transfer of jurisdiction over human rights and fundamental freedoms from Parliament

judiciary; a transfer, he acknowledged, that would be secured ... at the price of some

on the theory of legislative supremacy." 16 Trudeau's intentions manifested themselves

Canadian Charter of Human Rights and Freedoms. Implied in Russell's argument, however,

the inclusion of Mr. Diefenbaker's Bill of Rights}' On the first count he argued

on the second he did not. His object was to argue that contrary to popular belief the

majority, the end of most democratic institutions, is not the most serious threat to civil

A more serious threat is the executive branch of government. 18 What is ironic about

claim is that Mr. Diefenbaker would not have disagreed. In fact he could not have agreed

Not only did Diefenbaker recognize that threat, but he had no intention of disrupting the

of the legislative majority with a judicially enforced bill of rights. Moreover, he was

to the executive's capacity to delegate its authority to other bodies of its own creation,

mitigating the efficacy of the legislature. The first step in understanding what was

15 Ibid., p. 110.

16 Honourable Pierre Elliott Trudeau, Minister of Justice, It Canadian Charter of Human Rights (Ottawa:
Printer, 1968), p. 11.

17 Russell, pp. 121-31; it was the bill of rights approach to democracy, generally, which concerned Russell.

18 Ibid., p. 128.
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10

the Diefenbaker Bill of Rights is to realize that a bill of rights approach is not ipso facto anti-

democratic.

In fact, such an approach might very well complement democratic institutions. What is

ofparticular significance to Diefenbaker's bill of rights approach was its conscious intent to retain

the supremacy of democratic institutions. One might argue that British parliamentary institutions

accord a certain degree of liberty without having to compromise democracy. Sir Wilfrid Laurier,

that great liberal of British persuasion, argued that the " ... moment the people exercise the right

to vote, the moment they have a responsible government, they have the full measure of

liberty. If 19 The late historian W.L. Morton drew a similar connection betweem liberty and

institutions; his preference for monarchy, the common law approach to justice, and the notion

of "peace, order and good government" over that of "life, liberty and the pursuit of happiness" ,

enabled him to conclude that although respect for the British tradition defined by the persistence

of constitutional principles and the rule of law was conservative in nature, it was nevertheless the

best approach to civil liberty.3) The history of human rights protection and liberty in Canada

has owed a great deal to the institutions which govern it. For instance, since the Crown, Morton

argued, " admits of a diversity ", it followed that:

[Olne of the blessings of the Canadian way of life is that there is no Canadian
way of life, much less two, but a unity under the crown admitting a thousand
diversities. 21

19 Sir Wtlfrid Laurier, "Political Liberalism", in H.D. Forbes, ed., Canadian Political Thought (Toronto: Oxford
University Press, 1985), p. 139.

20 Charles Taylor, Radical Tories: The Conservative Tradition in Canada (Toronto: Anansi Press, 1982), pp. 49-76.

21 Ibid, p. 57.



Bel?w, it will be argued that Mr. Diefenbaker's approach to human rights and

Canada was not ideologically driven, but that it was driven rather by the respect for

continuation of established institutions.

This study, to reiterate, is a reaction not to the institution-driven approach, per se,

to the common, overworked federalism-eentred theme which has dominated the

of the Bill of Rights. Judicial review was strongly supported, but the Bill assumed the

a parliamentary statute, Michael Mandel has argued, because of" ... the extraneous but

questions of provincial rights and an amending formula. "22 "No doubt", Professor Mallory

observed, "the reason why [entrenchment was not considered] was the obvious

securing the assent of all of the provinces to a constitutional amendment .... "23

interpretations, while indeed relevant, have in fact become conventional wisdom,

unquestioned and unchallenged. Since much of the literature on the subject has been

during the past twenty-years, a period in which provincial premiers openly resisted

proposal for an entrenched bill of rights, an extrapolation has been made to include the

of 1960 with those of the Trudeau era.24 Such has occurred notwithstanding the fact

Diefenbaker never approached the provinces with a proposal, and that not all of the

were uninterested in a proposal. Hitherto, the literature for the most part has relied

Diefenbaker's rhetoric. J.L. Granatstein has described Diefenbaker's reflection on the

Rights and the question of. entrenchment as one of lament, one of "bemoaning the

22 Michael Mandel, The Charter ofRights and the Legalization ofPolitics in Canada (Toronto: Wall and
1989), p. 14.

23 J.R. Mallory, The Structure of Canadian Government, revised edition (Toronto: Gage Publishing Ltd.,
351.

24 See, for instance, Alan Cairns' recent article, "The Charter, Interest Groups, Executive Federalism
Constitutional Reform", in David E. Smith, John C. Courtney and Peter Mackinnon, eds., After Meech
(Saskatoon: Fifth House Publishers, 1991), pp. 13-31 @ p. 21.
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jealous protection of their constitutional rights. "25 Even more surprising, Donald Fleming,

Finance Minister in the Diefenbaker government, has written that while "[m]any [presumably in

cabinet] like myself looked to a supreme Parliament to be ready at all times to come to the rescue

of human rights whenever challenged ... , Diefenbaker would undoubtedly have preferred to write

a Bill of Rights into the constitution." Diefenbaker, Fleming continued, was prevented from

going any further than a statute because of lack of support from the provinces. Having said that,

Fleming still found it necessary and possible to declare the Bill a " ... landmark both for

[Diefenbaker] and the Canadian Parliament", and Diefenbaker " ... a very happy man. "26 It is

my contention that this was not the case, that the institutional framework of federalism did not

determine the form the Bill of Rights assumed. Instead, a more fruitful approach would be to

combine the federalism-centred theme with how Mr. Diefenbaker conceived his Bill of Rights in

the light of parliamentary government and democracy.

New evidence suggests that this is not only possible but desirable. With the aid of

recently opened cabinet documents and minutes, it will be shown that Mr. Diefenbaker preferred

a parliamentary statute over a constitutional amendment. When it came to a choice between a

supreme parliament and a judicial veto, Diefenbaker without hesitation chose the former.

Moreover, in addition to the Diefenbaker papers, other sources for this study include the

traditional archival sources such as the private papers of politicians of the period, Hansard,

committee proceedings, as well as the voluminous files at the Department of Justice. The

officials at Justice played an integral role in the development of the Bill of Rights. For instance,

they were quick to remind Mr. Diefenbaker of the theoretical consequences of an entrenched bill

25 J.L. Granatstein, Canada 1957-1967: The Years ofUncertainty and Innovation (Toronto: McClelland and Stewart,
1986), p. 41.

26 Donald M. Fleming, So Very Near: The Political Memoirs of the Honourable Donald M. Fleming. The Summit
Years, vol. two (Toronto: McClelland and Stewart, 1985), pp. 191-93.



of rights, consequences for parliamentary sovereignty, co~equences which they knew Mr.

Diefenbaker would never accept.

Another reason which serves as a justification for this study is the simple fact that to date

only one academic work wholly devoted to the Canadian Bill of Rights (or for that matter the

Diefenbaker era) exists: Walter Surma Tarnopolsky, The Canadian Bill ofRights. As can be

expected from a former professor of law and now justice of the Supreme Court of Ontario, the

book takes an extremely sophisticated legalistic look at the Bill and "its effect on Canadian law.

Nevertheless, it· was Tarnopolsky's book which inspired this study, for within the few pages

relevant to my study there are hints in footnotes and implications in the text which suggest that

Mr. Diefenbaker was not particularly interested in entrenchment.27 Tarnopolsky, however, was

not concerned with the political thought of Diefenbaker. I am. On the whole, the literature

dealing with the Diefenbaker period has thus far centred on foreign policy initiatives and defence

measures. Unfortunately, we know more ofBomarcs, Arrows, and Diefenbaker's intense dislike

of John F. Kennedy than we do of his political ideas. For the achievement of which he was most

proud, the Bill of Rights, scholarly analysis is thin, even wanting.

The remainder of this study will be divided into three chapters. In the first of these the

development of Mr. Diefenbaker's ideas with particular emphasis on the notions of parIiamentary

democracy and the rule of law as they relate to civil liberty will be examined. Included in this

chapter is an analysis of Mr. Diefenbaker's character and personal values as they relate to the

issue under discussion. His personal beliefs, both political and spiritual, his form of argument,

shaped by his legal experience, and his approach to politics very much affected and determined

his conception of a bill of rights for Canada. In Chapter three, I will outline the preliminary

'J:1 Walter Sunna Tarnopolsky, The Canadian Bill ofRights, Second revised ed. (Toronto: McClelland and Stewart,
1975), p. 113, rn. 11, pp. 88-92.

13



proposals for the Bill of Rights from Mr. Diefenbaker's proposed amendment to the

Citizenship Act of 1946 to the various resolutions he had placed on the order paper.

parliamentary committees were called to examine the ques~ion of human rights and

freedoms, and their significance will be noted. Moreover, this chapter will trace the

of civil liberties case law within the federation and its impact on the drive for a Bill of

The Supreme Court of Canada rendered a few key decisions which ultimately affected the

in which many conceived of a bill for Canada. Also in this chapter is further development

connection between Diefenbaker's notion of civil liberty and that of parliamentary

In the final chapter I will examine the actual decision-making process. It is in this

which the Department of Justice figures prominently. It is believed and expected that once

an accurate assessment of the manner in which the Bill of Rights was conceived by

as outlined in this study, a greater understanding of the form it eventually took will result.
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Personalitt and Politics

"The House of Commons ... feeds on humour and the cut and thrust across

and power. "1 Professor Waite's apt description of the nineteenth-century House might well

as one of Canadian politics in general, both then and now. His works detailing the

history of Canada during the late nineteenth-eentury are vivid examples of how character

personality, more than, say, ideology, affect and determine the course of politics. In this

an examination of the politics which surrounded the development of the Bill of Rights, there

persuasive and dominant personalities to consider, of which the most important is, of course,

Diefenbaker. At the opening of his memoirs, Diefenbaker acknowledges how personal

is at times moulded by circumstance.2 This dialectic between circumstance and

however, is not unidirectional. In the following few paragraphs, I note some personal

Mr. Diefenbaker in an attempt to illustrate how personal character may in fact

circumstance.

Born of German and Irish parentage on 18 September 1895, John George

unwittingly came to represent what Canada would eventually become, a nation dominated

by British nor French peoples. Having lived in no less than five communities

Ontario, his father, a school teacher, in 1903 took the family west to the Fort Carlton area in

Northwest Territories, what is now part of Saskatchewan.3 There they settled among a

I Peter B. Waite, Canada 1874-1896: A.rduous Destiny (Toronto: McClelland and Stewart, 1971), p. 32.

2 One Canada, vol. one, p. 1.

3 Ibid., p. 18.
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diverse society, of which few Qf its members were of French or British heritage. This
I,..

doubtless had an impact on the young Diefenbaker and the manner in which he would later

to understand Canada.

An interest in politics came quickly, and, it seemed, naturally to Diefenbaker. His

an admirer and supporter of Laurier, "regarded politics as the highest of callings." He

his two SODS, John and Elmer, on the details and significance of the parliamentary system

government, which he knew well; but, above all, he impressed on them the virtues of

service. At a young age, eight or nine (Diefenbaker could not recall precisely), John

his mother of his intention to some day become Prime Minister.4

His ambition for politics was complemented by an aspiration for law. At the

of Saskatchewan, he took three degrees, a B.A., M.A., as well as an L.L.B. There he

an interest in constitutional law and its history, including what he referred to as the

of freedom," the Magna Charta, the Habeas Corpus Act, and the Bill of Rights of 1688: He

particularly intrigued by the constitutional crisis of the early seventeenth-century, the

between King and Parliament, which gave rise to the English Civil War.5
. It was of

coincidence that later as a member of Parliament, he invoked the images and personalities of

conflict, likening the Liberal government leaders to Charles I, and himself and his colleagues

Pym and Hampden. The relationship between the executive and Parliament was, in fact, a

he pursued throughout his parliamentary career.

As a lawyer, he ran several times for public office, only to be denied by the

Finally, in 1940, he was chosen by the electors of Lake Centre to represent them in

It is from this point onward that our image of Diefenbaker is largely formed.

4 Ibid., p. 66.

S Ibid., pp. 70-71.
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He was a hard man; at times, he was an even harder man to understand. He was in

respects the archetypical Canadian as portrayed by Carl Berger, the strong and free, the

and self-reliant, the rigorous and virtuous, the defender of liberty tempered by the

climate as opposed to the degenerate and effeminate inhabitants of southern climes. 6 This

exemplified by both his cerebral and physical attributes. Although not a doctrinaire

his independence at times reflected a stubborn man, unyielding to, and even suspicious of,

ways and means of others, colleagues included. Physically, he supported an awkward

unrefined and inelegant in appearance buck teeth, with a jowly and agitated mug, for

Blaine, a political cartoonist for the Hamilton Spectator, referred to him as a "walking cartoon.

Physically, he may have been a unattractive political figure; his fiery style, however,

his audiences.

Colourful and theatrical, his oratorical skills were sharp, finely tuned. His

voice, low in pitch, fluctuated with "diminuendos and crescendos"8 from a mild

perhaps even sarcastic, tone to an intense "... voice of vehement power and rude health....

An adroit politician, he was relentless, quick and hard-hitting in debate, preying on weak

contradictory ·arguments. Cynicism and witticisms were followed frequently by

thunderous roars of fire and brimstone accentuated by pounding fists very often reinforced

what he perceived to be the inherent morality of his position. His Bill of Rights, for

he likened to the Sermon on the Mount, one of ... those supreme declarations of spiritual

6 Carl Berger, "The True North Strong and Free", in Peter H. Russell, ed., Nationalism in Canada
McGraw-Hill, 1966), pp. 3-26.

7 Cited in Thad McIlroy, ed., Remembering the Chief (Toronto: Doubleday Canada Ltd., 1984), p. 140.

8 Meisel, p. 156.

9 Bruce Hutchison, Mr. Prime Minister, 1867-1964 (Toronto: Longmans Canada ltd., 1964), p. 314.

17 

many 

rugged 

northern 

was 

individualist, 

the 

frame, 

-- example. 

"7 

captivated 

speaking 

matter-of-fact, 

"9 

and 

strategic 

by 

instance, 

" values 

(Toronto: 



which, touching the heart, cause man to know that there are things greater than

He often appealed to others on moral grounds, Christian morality in particular. But it was

so much what was conveyed, but the manner in which it was conveyed that largely

the effect of his appeal to others.

His style of oratory, "rococo" according to Peter C. Newmanll
, was not

clarity. "Much of what he said," John Meisel argued, "would, if transcribed word for word,

virtually meaningless." Moreover, he moved freely from one idea to another without

to explain them, or for that matter, without even indicating that he had moved on.

tempted here to recall Shakespeare's "tale told by an idiot, full of sound and fury,

nothing," but that would miss entirely the effect his style had on his audience. He impressed

others, Meisel continued, a sense of "great urgency. "

The hearer could not but conclude that Mr. Diefenbaker knew perfectly well
what he was trying to say, th.at it was clear in his mind, but that the faith with
which he held his views was so strong, the urgency to discuss them so pressing
and the number of things that needed saying so great that it was impossible to
compress everything into the usual form employed by public speakers. 12

Again, it was 'not so much what was conveyed, for that was not always clear, but how it

conveyed.

His style of oratory in some respects reflected the manner in which, he pursued

goals. As is often the case with political leaders, Mr. Diefenbaker found the demands

governing to be greater than those of the opposition benches. His government was, in the

of Denis Smith, one of "spectacular failure. "13 He seemed always to be conscious of

10 Debates of the House of Commons, 24 March 1952, p. 722.

II Peter C. Newman, Renegade in Power: The Diefenbaker Years (Toronto: McClelland and Stewart, 1973),

12 John Meisel, The Canadian General Election of 1957 (Toronto: University of Toronto Press, 1962), p. 156.

13 See his introduction to Renegade in Power, p. iv.
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intentions, good as they were, yet oblivious to the impracticalities of implementing in so

a space of time a vast. array of economic and social projects, some of which were

with others. This ambition was in part the result of his propensity to take his direction from

public opinion polls, rather than offering his own direction. He neglected to consider

maxim that government ought to provide what the people should have, not what they

Because of this, much of his tenure as Prime Minister was carried out through legislative

an incoherent state within which his Bill of Rights, among other initiatives, became

His cabinet, in an effort to meet the demand of legislation, met on as many as four days

week. IS This schedule seemed only to divide cabinet further and, ironically, thwart the

of legislation. Mr. Diefenbaker was a talented and effective orator, and he could very well

been a talented administrator, but he was perhaps, as a young Pierre Trudeau commented,

un homme qui force son talent. "16

This stigma of failure has unfortunately made it difficult to appreciate the

of the regime. 17 Even the enactment of the Bill of Rights generated little enthusiasm in

of the several gaffes committed during the period. It too assumed the characteristics of a

"It did not go far enough"; it amounted only to "mere words"; it "lacked teeth"; or, as

lawyer sarcastically put it, it "provides protection to all Canadians, just so long as they don't

in any of the provinces. "18

14 Bruce Hutchison, Mr. .Prime Minister, 1867-1964 (Don Mills: Longmans Canada Ltd., 1964), p. 329.

15 This is my own observation. Newman writes that 164 meetings took place in 1959, or just over three per
average, Newman, p. 93.

16 Pierre-Elliott Trudeau, "Diefenbaker monte en ballon" Citi Libre, no. 26 (April 1960), p. 15.

17 Supra, fn. 13.

18 Newman, p. 230.
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Although many of these criticisms were both unfair and a gross misunderstanding of

Bill's intentions, the reasons for their endurance can be attributed to Diefenbaker himself, for

did little to refute them. Instead, always sensitive of his critics and their ability to mould

opinion, he more or less acknowledged the correctness of their attacks. When, for

became clear that some provincial premiers were opposed to the Bill taking the form

declaratory statute, he appeared unwilling to defend his government's decision, offering

a commitment to consider entrenchment. He became sensitive to the arguments that his

provided, for instance, only pious reassurances, not legal remedies. To overcome

criticisms, he began to portray his document as something it was not, and if that proved to

unconvincing, he promised something greater. Even when, as a member of the

opposition, he had initially proposed a bill of rights for Canada, he often left ambiguous

question of what form it should take, either a constitutional amendment or a parliamentary

to note just two options. As a lawyer, he had to have been aware of the distinction between

two; as a politician, he felt obliged to leave that decision for the electorate. When, as

Minister, he did decide, he still appeared unsure of his decision. Therein lay but one

of how the personality of one man affects the course of politics. The Bill was, as

suggested, "... typical of John Diefenbaker:"

[I]t was a well-intentioned, inexplicably delayed piece of legislation, so over-sold
to the voters that eventually most of the beneficial iflimited influence it deserved
was dissipated. 19

Thus far, our understanding of the Bill has stemmed largely from our inability to

rhetoric from intention or purpose. This is in part owing to Diefenbaker's own inability

express his intentions clearly, and in part owing to anunwillingness to consider any

factors which may have influenced his decision on the form of the Bill, his view on

19 Ibid., p. 231.
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democracy, for example. On the one hand, the Bill of Rights was largely an expression of

Diefenbaker's personal values; both political and spiritual. On the other hand, it was

expression of his belief that within parliamentary democracies such as Canada there

institutions which when understood and, more importantly, respected, guarantee civil

Parliament and Civil Liberties

The point has often been made that the protection of civil liberties was not

provided for in the Constitution Act. 1867. This did not, however, reflect an indifference to

liberty on behalf of the framers, for as Tarnopolsky and others have made note, they

adopted the British parliamentary model and therefore believed that Canada would inherit

English constitutional and common law. 20 Clearly American precedent held no attraction

them. They designed, wi~ few exceptions, an exhaustive distribution of legislative power,

to Parliament that which was not assigned to the provincial legislatures, and vice versa.21

theory of exhaustion was coupled with the doctrine of parliamentary sovereignty, or

which, though limited by the federal principle, subjected civil liberties to the continual

legislative encroachment. In fact, at one legislative stroke, they could be suspended. On

whole, then, it was more accurate to conceive individual liberty as being derived not

positive law [written constitutional guarantees, for instance] or governmental action, but

absence of positive law or governmental action"22. From which government, however, it

never made clear.

20 Tamopolsky, pp. 29-30.

21 Hogg, Constitutional Law of Canada, p. 258.

22 Ibid., p. 628.
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There is some evidence to suggest that the central government, more specifically the

Governor General-in-Council, pursuant to its power of disallowance (a directive power over the

provincial legislatures drafted by the framers in an effort to control the federal principle and limit

its application to matters of a purely local nature), assumed responsibility for protecting civil

liberties. One principle on which the power of disallowance was exercised was if the impugned

provincial act amounted to "an abuse of power and [was] contrary to sound principles of

legislation." Examples of this were "spoliation, or a violation of property and vested rights,

under contracts or otherwise.... "23 Property rights, in particular, were very much a concern

of the framers. In the Senate, for example, it was the interests of property that won over those

of the provinces.24 As for the use of disallowance to protect property rights, Sir John A.

Macdonald himself, on three separate occasions, disallowed "An Act for protecting the Public

Interests in Rivers and Streams and Creeks" passed by the Ontario legislature. His reasons were

as follows:

The effect of the Act, as it now stands, seems to be to take away the use of his
property from one person, and give it to another....

I think the power of the local legislature to take away the rights of one
man and vest them in another... is exceedingly doubtful, but assuming that such
right does in strictness, exist, I think it devolves upon this government to see that
such power is not exercised, in flagrant violation of private rights and natural
justice....25

Although the majority of provincial acts were disallowed after 1867 on the ground of

being ultra vires, a significant number of them were disallowed for reasons of civil justice and

23 A.H.F. Lefroy, A Short Treatise on Canadian Constitutional Law (Toronto: Carswell, 1918), p. 63; For a recen~

challenge to this view, see Robert C. Vipond, Liberty and Community: Canadian Federalism and the Failure ofthe
Constitution (Albany: State University New York, 1991), pp. 108-31.

24 Jennifer Smith, "Canadian Confederation and the Influence 0 f American Federalism" Canadian Journal ofPolitical
Science XXI, no. 3 (September 1988), p. 457.

25 Report of Minister of Justice, 17 May 1881, cited in J.C. Morrison, "Oliver Mowat and the Development of
Provincial Rights in Ontario: A Study in Dominion-Provincial Relations, 1867-1876", in Three History Theses
(published under the auspices of the Ontario Department of Public Records and Archives, 1961), p. 210.
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equity. Eugene Forsey has suggested that the Dominion government, the Macdonald

administration in particular, at times used "the term 'unconstitutional' in the British rather than

its American sense." That is, even legislation which was intra vires was "struck down" not on

the ground that it violated a written constitutional principle, but that it was "contrary to reason,

justice and natural equity," or "prejudicial to the faith of the Crown," for instance. Forsey

concluded that a "... violation of the traditional rights and liberties ... is a sufficient reason for

disallowance. "26 In a sense, the Governor General-in-Council, through the use of disallowance,

created an order in which Parliament might gaurantee citizens freedom to do that which they were

not prohibited from doing. It is important to note that in the case of the 'Rivers and Streams

Act,' Macdonald was not concerned entirely with the federal principle; rather, he saw it as

Parliament's responsibility to see that such power is not exercised.

For various reasons explained elsewhere27, the use of disallowance in all matters fell into

disuse and disfavour by the 1920's. It gave way to the more formal, less blunt, but certainly not

new, practice of judicial review. 28 During the period leading up to 1960, several cases

involving civil liberties issues were decided on by the Supreme Court of Canada. Most of these

figure prominently in the next chapter, but one, the Reference Re Alberta Statutes, requires brief

explanation here.

In fact, the Alberta Press Case, as it generally came to be known, involved the question

in which the constitutionality of three statutes passed by the Legislative Assembly of Alberta in

26 Eugene Forsey, "Disallowance of Provincial Acts, Reservation of Provincial Bills, and Refusal of Assent by
Lieutenant Governors since 1867" Canadian Journal ofEconomics and Political Science 4, no. 1 (1938), pp. 49-50.

1:1 See, for instance, G.V. LaForest, Disallowance and Reservation of Provincial Legislation (Ottawa 1955).

28 See Peter Russell's introduction to Russell, Rainer Knopff and P.L. Morton, eds. Federalism and the Charter:
Leading Constitutional Decisions, 5th ed. (Ottawa: Carleton University Press, 1989), pp. 3-28; On disallowance as
a fonn of judicial review, see Jennifer Smith, "Origins of Judicial Review in Canada" Canadian Journal of Political
Science XVI, no. 1 (March 1983), p. 124.
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1937, one of which - The Accurate News and Information Act -- purported to restrict freedom

of the press, was determined by the Supreme Court. All three had been reserved by the

Lieutenant-Governor of Alberta for the pleasure of the Govemor-General-in-Council. Soon after,

they were referred to the Court.29

The Court unanimously found all three statutes ultra vires and offered three separate

decisions for its reasoning, two of which had a direct impact on the relationship between

Parliament and civil liberties. In what essentially amounted to obiter dicta, Sir Lyman Duff,

C.]., writing for both himself and Davis, ]. , argued that the Accurate News and Information Act

violated the It... right of free public discussion of public affairs [which] is the breath of life for

parliamentary institutions. It Moreover, he noted that in addition to the power of disallowance,

It ••• the Parliament of Canada possesses authority to legislate for the protection of this right. It He

left unanswered, however, the question of whether or not Parliament could abrogate this right.

He did imply that, in as much as Canada inherited by virtue of the preamble to the Constitution

Act, 1867, "... a constitution similar in principle to that of the United Kingdom... It, a "free

public discussion of affairs" was axiomatic to parliamentary government, and was therefore

beyond even the reach of Parliament. "30 As a result of his decision, the Chief Justice was

praised by civil libertarians for having found in the constitution an ltimplied-bill-of-rights.1t31

The doctrine, or perhaps judicial invention'2, of an implied-bill-of-rights was an

important development in Canadian constitutional law. But the question of whether or not

Parliament was in fact the legal custodian of civil liberties (at least those in question, free speech,

29 J.M. Beck, "One Bill of Rights or Two" The Dalhousie Review XXXIX, no. 1 (1959), p. 34.

30 Reference Re Alberta Statutes (1938) 2 S.C.R. 100, in Leading Decisions, pp. 293-94.

31 David Ricardo Williams, Duff: A Life in the Law (Vancouver: University of British Columbia Press, 1984), pp.
198-99.

32 See Hogg, Constitutional Law of Canada, pp. 636-38.
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free press, and the like) was of greater importance. In his judgement, Justice Cannon found the

Alberta statute curtailing freedom of the press ultra vires precisely because it was enacted by a

provincial legislature. His reasons were unambiguqus:

The federal Parliament is the sole authority to curtail, if deemed expedient and
in the public interest, the freedom of the press in discussing public affairs and the
equal rights in that respect of all citizens throughout the Dominion.... No
province has the power to reduce in that province the political rights of its
citizens as compared with those enjoyed by the citizens of other provinces of
Canada.

He noted that "these subjects [political rights] ... have been recognized by Parliament as criminal

matters and have been expressly dealt with by the criminal code." Whereas Duff, C,J.,

"implied" that not even Parliament could encroach on civil liberties, Cannon, J., saw it necessary

to confine his decision within the context of federalism, deciding in favour of Parliament, more

specifically, the Canadian citizen: "Every inhabitant in Alberta is also a citizen of the Dominion

[and] the province cannot interfere with his status as a Canadian citizen. 1133 But Parliament,

pursuant to its criminal law power [so 91(27)], could interfere. It did just that in 1939.

. When Mr. Diefenbaker was elected to Parliament in 1940, civil liberties were curtailed

temporarily for the purpose of waging war. He did not then take up the cause for a bill of rights:

quite the contrary, he was sympathetic to the exigencies of war. In his maiden speech before the

House of Commons, he defended the Defence of Canada Regulations which, he admitted, violated

"... the" almost inalienable rights of British subjects, the rights of habeas corpus and

certiorari...." This amounted to a negation of democracy ", he acknowledged, but he was of

the opinion that "... national safety is of paramount importance over" private rights."

33 Supra fn. 30 (Cannon, J.).
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"Parliament," he concluded, "to-day realizes as never before that we [sic] have but one

to provide the maximum war effort to win this war. "34

There was another important, but not separate, element to his speech, a curious yet

indication of what was to come. It had been suggested by some that Parliament be made

of the increase in the number of Canadians of German origin since the last census.

was always conscious of his surname, and he resented the possibility that others might

his loyalty because of it. This was especially true during war. As an enlisted man in the

World War, he carried with him at all times a letter confirming that he was a

birth. "35 By the time of the Second World War, he remained insecure of his

surname. "[D]o try and forget that name of yours," his mother wrote to him early in his

career.36 In Parliament, he spoke passionately of the need for loyalty, while aware at the

time of the need to detain the so-called fifth column, and subversives of any sort. He

that one way in which the government could encourage, and perhaps determine, loyalty

amend the regulations that governed the decennial census. In 1940, there was as yet no

provided on the census form in which a citizen could indicate that he was a

expression, according to Diefenbaker, of patriotism and loyalty. "The manner in which

census in Canada is taken," he argued, "prevents the creation of an unhyphenated

nation." If those of origins other than British born in Canada (he did not include the

34 Debates of the House of Commons, 13 June 1940, pp. 748-51.

35 See Garrett Wilson and Kevin Wilson, Diefenbakerfor the Defence (Toronto: Avoca Publishing Inc., 1988),

36 Mother to John, Sat [March] 22nd [1941], in Thad McIlroy, ed., Personal Leners ofA Public Man: The
Letters ofJohn G. Diefenbaker (Toronto: Doubleday Canada Ltd., 1985), p. 31.
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were given a chance to. register themselves as "Canadian," he implied, their loyalty would be

affirmed, almost unquestionable.37

This was, as suggested above, a curious development in Diefenbaker's thought. His

emphasis on loyalty and unhyphenated Canadianism was clearly foreshadowed his later plea for

One Canada, but also revealed just how far he was willing to proceed under the Defence of

Canada regulations. Freedom was contingent on loyalty. He spoke of "known nazi

SYmpathizers" and the need for their internment. "[T]here are men who would undermine our

institutions, he argued, "but who are free. II He advocated the ban in Canada on written material

which entertained IIanti-British II sentiments. Disloyalty, he suggested, was tantamount to treason:

There are those who are disloyal; and in the interests of the majority of loyal
citizens of various national strains, those who are treasonable must be shown
their place, so that those who are loyal and patriotic shall not be denied the fruits
of their loyalty.38

He did not set out criteria by which disloyal sentiment might be determined, nor did he mention

whether those suspected of disloyalty should enjoy the benefits of due process. Was, for

example, his duty as a member of His Majesty's Loyal Opposition disloyal in nature? Indeed,

Diefenbaker's nationalism was the foundation for his One Canada, proud, unhyphenated and

strong, but it was also a factor which doubtless influenced his conception of civil liberty in

Canada.

To be fait;", much of what Mr. Diefenbaker said and believed at that time must be

attributed to fear generated by war. One might question whether in fact there was a real or

apprehended danger to Canada, but that is irrelevant here. What is relevant is his insistence that

Parliament, comprised of the people's representatives, protect the nation from subversion. He

37 Supra, fn. 34.

38 Ibid.,
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perhaps could have been more guarded against potentially destroying" ... some of the very

for which we profess to be fighting," as was T.C. Douglas39, but aside from

careful discretion in. the search for subversives, he remained initially in agreement with

extraordinary powers given to Parliament.4O The resulting encroachment on civil

proved far-reaching; for instance, citizens were detained on suspicion and without trial. But

long as Parliament, the ultimate source of law, was seen to authorize such encroachment in

formal and deliberate manner, and as long as it was in the public interest, Diefenbaker raised

objections.

This cooperative attitude of Mr. Diefenbaker was, however, short-lived. By the

of the war, he became critical of the Mackenzie King administration. Although he did

directly confront the government on the issue of civil liberties, he began to ask pointed

of the government, arguing that its refusal to disclose information on the ground that it

contrary to the public interest indicated ". .. a trend away from true

government.... " That trend, he argued further, manifested itself through a violation of the

of Parliament, and, by extension, those of the people it represented. His tone was no

conciliatory, and for that he offered no apologies. "[O]ur political and personal freedoms

too important], and ... must not be lost sight of during these trying days of war. "41

appeared to have virtually reversed his position of two years earlier. Parliament, he

was obliged to propose, debate, and legislate for the people. As a member, however, he

helpless in the face of a government which refused to consult Parliament, but by-passed it

"If our right [as parliamentarians] to secure information is denied," he warned, "we are

39 Debates of the House of Commons, 28 November 1940, pp. 500-01.

40 Ibid., 13 June 1940, p. 748.

41 Ibid., 2 July 1942, p. 3888.
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here as a parliament for one purpose only, to vote supply. It He exaggerated, but his

were valid. Members of the opposition were continually denied access to information. But

more disconcerting to Diefenbaker was what he referred to as "... the almost universal

decree, by order-in-council. "42

Orders-in-council are "subordinate" pieces of legislation sanctioned by acts of

Matters dealt with under such are usually of an administrative or regulatory nature relating to

act itself and are not legislative in character. They do, however, carry the force of law.

authority to enact these is delegated by Parliament to the Governor-General-in-Council,

cabinet, thus giving it what R. MacGregor Dawson has described as a "subsidiary

power. "43 In the course of a year, the number of these orders range in the thousands.

the six years of war, however, their number totalled 56,20244
, the majority of which

passed under the War Measures Act. They were" ... passed with ever-accelerated regularity

according to Diefenbaker. His initial concern was that the government was not giving

Parliament enough consideration in carrying out its legislative programme.4S But,

Dawson, of the total number of orders passed between 1939 and 1945, "...not more than

or five percent of [them] represented action which was legislative in any real sense of

term. "46 Still, the extensive and flagrant use of orders-in-council rendered the statutes

42 Ibid., 25 March 1942, p. 1623.

43 R. MacGregor Dawson, The Government of Canada, 5th ed. revised by Norman Ward (Toronto:
Toronto press, 1981), pp. 212, 268.

44 A.D.P. Heeney, "Cabinet Government in Canada" Canadian Journal ofEconomics and Political Science XII,
3 (August 1946) cited in Dawson, p. 213. The number actually represents orders-in-council and minutes of
the distinction being one of form, not substance. Aside from the orders and minutes, Cabinet approved
proceedings of the Treasury Board (personnel matters, appointments, etc.), thus bringing the total number of
of business disposed of by Cabinet to 92,350. Ibid.

45 Debates of the House of Commons, 2 July 1942, p. 3889.

46 Supra, fn. 44.
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Canada unrecognizable. "There is not a lawyer who is able to advise a client as to what the

is in reference to any, statute in Canada without looking into the matter of orders in

This problem was further complicated by the fact that many orders were not published.47

In conjunction with this was Mr. Diefenbaker's concern that the government through

use of orders-in-eouncil was doing that which only Parliament might authorize; namely,

violation of civil liberties. As already noted, Mr. Diefenbaker was not of the opinion

'freedoms and civil liberties should not be suspended in"times of war. He was, however, of

opinion that only Parliament could suspend them. By contrast, in Great Britain, he noted,

rights of Parliament as well as individuals were suspended, but "... with the consent and

the control of parliament.... " Moreover, before any rights were abrogated, he added, the

Kingdom Parliament first debated the matter. 48 These arguments were not borne out by

historical record49
, but they were nevertheless consistent with his initial endorsement of

extraordinary, far-reaching powers given to Parliament. His objection now stemmed from

usurpation of those powers by the executive.

Several of the orders passed by the cabinet conferred on regulatory and

.bodies, as well as ministers, discretionary powers which were judicial or quasi-judicial in

nature.50 There were many instances where these powers encroached on the Iiberties

Canadians. In particular, Diefenbaker noted the discretionary power given to the

Justice in relation to the internment of citizens. Under the Defence of Canada regulations,

Minister could, if he so decided, intern a person against the recommendation of the

47 Supra, fn 45.

48 Debates o/the House o/Commons, 25 March 1942, p. 1622.

49 See, for instance, Sir Alfred Denning, Freedom Under the Law (London: Stevens and Sons Ltd., 1954), pp.

50 Dawson, pp. 268-75.

30

law 

council." 

the 

the 

that 

the 

the 

under 

United 

the 

the 

the 

administrative 

their 

of 

Minister of 

the 

committee 

10-13. 



charged with the responsibility of determining the extent of wrong doing, impeding the

effort, for instance. Moreover, the criterion by which guilt was determined did not,

to Diefenbaker, include intent, or guilty mind, on the part of the accused. Here,

skill as a laWyer was evident in his argument. His main concern was to ensure

presumption of innocence still existed at common law. Acknowledging that presumption, it

incumbent on the Crown, among other things, to prove wrongful intent. For Diefenbaker,

question of internment had become a vexed one, an "instrument of tyranny.

[A]ny man in this dominion to-day, any man in this parliament, any loyal citizen
of this country... might make a statement that was [sic] absolutely true and yet
be guilty of an offence if in the estimation of the attorney general ... he should
be prosecuted if the statement made was "intended to or likely to" impede the
war effort.

The Minister's power, he warned, although discretionary, could easily turn arbitrary.

high-minded and patriotic the accused or his purpose," he concluded, "he is guilty if

results flow therefrom or are tlikely to. ' "51

Still, Mr. Diefenbaker's position was, again, curious. The common law protection

freedoms such as the presumption of innocence and free speech, for instance, were, it

contingent on "proven honour, patriotism and integrity. "52 He still straddled that fine

separating individual liberty from that which was conditioned by the public interest. In

words, the war had created emergency conditions, but they were conditions under which

reason, and justice should be integral to government action. One way in which this

could perhaps be resolved is to note Mr. Diefenbaker's emphasis on political opposition

criticism.

51 Debates of the House of Commons, 2 July 1942, p. 3890.

52 Ibid., p. 3891.
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The presence of a critical opposition, an alternative to the government, is what

referred to as one of the efficient elements of parliamentary government, a consequence of

government which enables members of Parliament to be critical of the Crown's

and yet remain loyal to the Crown.53 Diefenbaker often likened the role of the

the "detergent of democracy," the element which cleanses and purifies those in

The Mackenzie King administration arguably mistook criticism for an unnecessary

to the war effort. In 1942, Diefenbaker claimed that the government was ... allergic to fair

constructive criticism. "55 Everything was becoming clear to him. The government

the press; it took action against newspapers which did not conform to its perception of the

interest; it initially restricted use of the national radio network (CBC) to government

and supporters; it consistently refused to disclose information; on the whole, it

Parliament, "the custodian of the nation's freedom. "56 To Diefenbaker, this

mistrust, if not disrespect, of Parliament, one which manifested itself in government policy.

time had come, he believed, for parliamentarians, in an effort not to injure

democracy unreasonably, ... to stand up for their rights and the rights of loyal citizens....

Surely parliament is not to be denied the right; surely members of parliament are
not to be denied the right, to criticize....57

53 Walter Bagehot. The English Constitution. with an introduction by R.H.S. Crossman (London: Collins
Press. 1963). pp. 61-69.

S4 Debates ofthe House ofCommons. 24 November 1964. in Margaret Wente. cd.• "I Never Say Anything
(Toronto: Peter Martin Associates Ltd.• 1975). p. 30.

55 Debates of the House of Commons. 2 July 1942. p. 3889.

56 Ibid.• 22 September 1949. p. 146.

57 Ibid.• 2 July 1942. p. 3891.
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Mr. Diefenbaker. Parliament and the Rule of Law

Diefenbaker's legal experience, particularly his career as defence lawyer, had a

impact on his political career. His defense of clients against the Crown seemed to

his later eloquent defence of civil liberties. Even his political failings have been attributed to

penchant for the law. In an interview with Peter Stursberg, E. Davie Fulton, Minister of

in the Diefenbaker government, remarked that Diefenbaker was too much. the lawyer: he

destroy the Crown's case with ease, but it was difficult for him to construct a position on

of the Crown. ~8 His Bill of Rights, of course, was a political matter balanced on points

constitutional law. Specifically, it was a reflection of his understanding of the two

intrinsic to parliamentary government, the supremacy of Parliament and the rule of law.

As are most British principles and institutions, the two are products of political

Moreover, a delicate relationship exists between the two, one proclaiming the law and the

interpreting it. It may appear on the surface that a supreme legislator need not conform to

rule of law, since doing so would necessarily deprive it of its supremacy. Below that

however, it is possible to view the two as interdependent principles. To illustrate briefly

two diverging conceptions of the relationship between parliamentary supremacy

sovereignty) and the rule of law, this chapter turns now to the debate between A.V. Dicey

Sir Ivor Jennings, two authorities on the issues under discussion.

The doctrine of parliamentary supremacy was probably best expressed by Dicey. He

it bluntly: "Parliament". has". the right to make or unmake any law whatever.... "59

58 Interview with E. Davie Fulton, 5 Oetobre 1972, Stursberg Transcripts, Ace. 109.17, Right Honourable John
Diefenbaker Centre.

S9 A.V. Dicey, Introduction to the Study ofthe Law ofthe Constitution, 8th ed. (Indianapolis: Liberty Classics,
p.3.
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factors which support and facilitate that right, he noted, included the absence of any

legislative body or power and the absence of a written or formal constitution. It will be

that notwithstanding the intentions of Canada's founding fathers to develop a "constitution

in principle to that of the United Kingdom," they did adopt the federal principle complete

a division of legislative power as outlined in the Constitution Act, 1867. It is for this

among others that Dicey found it difficult to deScribe the Canadian Parliament as sovereign

supreme, though he did acknowledge the practice, and significance, of parliamentary

government in Canada. On the whole, however, the Canadian Parliament was, until 1982,

within its sphere of jurisdiction, for the most part supreme in as much as it could not legally

its successor.

On the definition of parliamentary supremacy, Jennings, writing almost half a

later, did not disagree. He parted with Dicey, however, on issues such as the "rule"

"supremacy" of law. According to Dicey, the rule of law referred explicitly to the

individuals, for instance the right of free speech, personal liberties and the like. Moreover,

rights were secured not by a constitutional code or declaration, but through the

of the courts, resulting in what Dicey called "judicial legislation," the common-law.

this "legislation" was not, indeed could not have been, deemed superior to

legislation, the maxims within it formed an essential part of the law of the constitution. And

law, he concluded, was not the source but the consequence of civil liberty.60

Dicey argued that parliamentary sovereignty actually favours the rule of law in as

as the will of Pariiament, the source of law, must always take the form of "formal and del

action on behalf of each of the two Houses of Parliament and the Crown. This procedure

a check against arbitrary action from any of the three constituent parts of Parliament.

60 Ibid., p. 121.
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it gave the courts clear authority to interpret an Act of Parliament within the common law.

a corollary, Dicey observed, the exercise of parliamentary sovereignty mitigates the

the rule of law. This was especially clear in times of war when flexibility and caution

required on the part of Parliament. Still, any arbitrary power must be exercised under an

of Parliament, one which is subject to an interpretation put on it by the courts.61

Dicey attempted merely to illustrate the flexibility of the parliamentary model

government. Jennings, however, believed that no interdependent relationship existed

parliamentary supremacy and the rule of law. In fact, he felt the latter was "apt to be

unruly horse," a vague, redundant term referring at best to democratic government or law

order. When he considered the two principles together, he argued that "[t]he only

law is that Parliament is supreme. "

The supreme powers of Parliament come from the law, but the law cannot, ex
hypothesi, limit the exercise of these powers.62

Jennings, in the tradition of Bagehot, believed that freedom was contingent on the efficacy of

Crown's Loyal Opposition, the greatest check on political and legal authority. Whereas

argued on tenuous grounds involving political principles, Jennings confined himself to a

construction of constitutional law, proving in the end that the supremacy of law and of

are, in the legal sense, irreconcilable. Mr. Diefenbaker, it will be shown, wavered from

position to the other, yielding at times to the logic of Jennings, but usually favouring

relationship as described by Dicey.

When he referred to the rule of law, Mr. Diefenbaker often did so without

qualifying it, though it was generally understood what he meant by it. Specifically, he

61 Ibid., pp. 268-73.

62 Sir Ivor Jennings, The Law and the Constitution, 5th ed. (London: University of London Press, 1961), p.
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to the common law liberties and protection from arbitrary government which essentially form the

rule of law, and encompass among other factors writs of habeas corpus and recourse to the courts

of law. Moreover, as did Dicey, he believed that an interdependent relationship existed between

the supremacy of law and that of Parliament. He was of the opinion that the rule of law could

be abrogated by legislative action only, action which was formal, deliberate, and more

importantly, clearly visible to the electorate. This would give the' electorate the final authority

on the quality of civil liberty it enjoyed. But the electorate, Diefenbaker believed, was unaware

of the considerable increase of delegated legislative authority, largely through orders-in-eouncil,

and its effect on the rule of law; this was especially true when the executive orders were not

made public.

Several events during and immediately after the war helped mould Diefenbaker's view

of rights and the role of Parliament. First, there was the Kellock Royal Commission created in

1946 to investigate the government's handling of suspected Soviet espionage.63 The Winnipeg

Free Press alluded to "Star Chamber methods" of justice,64 an unfortunate throwback to Tudor

and Stuart England. Extraordinary powers were required and used, among these writs of habeas

corpus were denied, as was independent counsel. Diefenbaker saw this as a ... cavalier

disregard of great and basic constitutional liberties ... on behalf of the government.6.5 The

justification for this breach of law was undoubtedly the national security, but, again, Diefenbaker

was quick to remind the government that only ParIiament could provide for the national security

63 Dawson, p. 269.

64 The Winnipeg Free Press, 1 May 1946, cited by Diefenbaker in Debates of the House of Commons, 7 May 1946,
p. 1314.

65 Debates of the House of Commons, 16 May 1947, p. 3156.
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in such a manner. During a radio broadcast in 1946, he criticized the King government for

having" ... whittle[d] down the power of parliament and ... den[ied] the rule of law. "66

There was also the internment in 1942 of the Japanese, nationals, naturalized, and even

the Canadian-born. This issue, however, must be distinguished from the Gouzenko matter, for

the position taken by Mr. Diefenbaker in 1942 differs greatly from his later recollection of it.

In his memoirs, he recalled unequivocally stating "over and over again" that the order-in-council

providing for the internment of Japanese Canadians was wrong, unlawful, and therefore should

have been revoked. He claimed to have stood alone in his position.67 But, in truth, he did not

utter one word in Parliament in defence of the Japanese at the time of their internment.68

Government policy in the matter of internment, and his part in it, obviously presented a problem

for Diefenbaker later on. One explanation for his failure to speak out in 1942 is that given the

consensus in favour of the deportation orders, Diefenbaker, even if he personally opposed those

orders, could not have had an impact on the course of events, and therefore made no attempt to

voice his concerns. But that is unlikely, since Diefenbaker was known to have enjoyed being the

underdog, so to speak. The probable explanation is that in 1942, Diefenbaker supported of the

extraordinary powers given by Parliament and was conscious of the need to provide space within

which the executive could act swiftly. Moreover, he was an outspoken nationalist who

emphasized loyalty. The point to be made here is that not only was Diefenbaker silent on a

blatant breach of the rule of law, but he was indifferent to the manner in which it was breached,

thus lenqing credence to the proposition that he supported the supremacy of Parliament, whatever

its consequences. He would oppose the order given to intern the Japanese, but only retroactively.

66 Radio Speech, 23 May 1946, in Diefenbaker Papers, Speech Series, vol. 5, no. 185.

67 One Canada, vol. one, pp. 222-24.

68 See J.W. Pickersgill , The Road Back (Toronto: University of Toronto Press, 1986), pp. 95-96.
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It will be recalled that part way through the war, Mr. Diefenbaker's attitude toward the

government hardened. Mackenzie King noted in July of 1942 that he had become something of

an irritant to the government.69 Whether or not this was because of the government's decision

to intern the Japanese is not clear. He began to question the criteria used to determine

internment, but he never openly opposed the policy. And, as previously mentioned, he became

increasingly frustrated by the government's refusal to disclose information which he deemed his,

by right, as a member of Parliament. What is clear is that from 1942 onward, Diefenbaker's

views on parliamentary democracy and the rule of law developed in a sound, consistent manner.

Internment presented the issue of delegated legislative authority in bold form. But the principle

of the rule of law as superior to executive orders appeared in other guises. Various boards and

commissions, as well as bureaucrats, were delegated discretionary powers to regulate and

administer a host of economic and industrial controls. For instance, the department of National

Revenue often, through the discretion of the Minister (which, as Dawson noted, usually meant

the public servant), administered a myriad of regulations of great significance to the individual

citizen, under the Income War Tax and the Excess Profits Tax Acts, of 1940.70 In 1942, Mr.

Diefenbaker warned Parliament of the "... effect of arbitrary regulations passed by boards and

commissions on the agricultural industry. "71 Discretionary powers were dangerous, for they

were open to abuse, but their "most disturbing aspect" was the inability of those affected to seek

redress from the courts, a fundamental principle of the rule of law.72 Most of the decisions

were final.

69 See J .w. Pickersgill, The Mackenzie King Record vol. one (Toronto: University of Toronto Press, 1960), pp. 405
06.

70 Dawson, p. 272.

71 Debates of the House of Commons, 2 July 1942, pp. 3888-89.

72 Ibid., 23 November 1945, pp. 2453-61.



The decision to deny appeals to the courts ensured that the objective of delegation quick

and effective remedies was met. But, as a defence lawyer, Mr.· Diefenbaker argued that

because discr~tionary powers stemmed theoretically from the authority of Parliament, the issues

those powers touched were justiciable. The"... rule of law... provides for equality before the

law and allows each and every citizen of this country an opportunity to take his case to establish

that equality before the courts.... Moreover, it was ... the responsibility of Parliament to

assure that the Rule of Law shall be maintained, however much and however necessary delegated

legislative authority has become.... "73 To his mind, the burgeoning bureaucracy, a consequence

of the expanded wartime offices of government, was inimical to the conventions of accountability

and responsibility intrinsic to parliamentary responsible government. Shortly after the war had

ended, Diefenbaker spoke in Orwell-like tones, warning people of the threats to freedom and the

rule of law posed by "big government." Over the radio, he argued, in 1946, that

[d]uring the period of the war information was denied over and over again....
Order-in-Council government took during the period of the war, and has since
taken, the place of parliament. 90,000 Orders-in-Council have been passed,
many of which deny any right of appeal to the courts, and place the individual
under the control of office holders and bureaucrats, whose numbers have been
increased by 140,000 during the period of the war, and are still on the payroll
of this country (emphasis original).74

For the constituents of Lake Centre, in rural Saskatchewan, the bureaucrat was an

obvious bogeyman. But Diefenbaker carried his message with him at all times. Campaigning

on behalf of the Progressive Conservative candidate, Harold Timmins, in the 1946 by-election

for the Toronto constituency of Parkdale, he posed the rhetorical question: "Have you been

pushed around by petty bureaucrats whose word is law and against whose ruling you have no

73 Commonwealth Parliamentary Conference (November 1950), Diefenbaker Papers, Speech Series, vol. 9, no. 349s.

74 Supra, fn 66; The number of orders-in-council to which he referred probably included the proceedings of the
Treasury Board, supra, fn. 44.
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appeal?"7S It is difficult to measure the impact, if any, this appeal had on the voters, but

Timmins did win the election. Moreover, the issue at hand was broadened, under the guidance

of Diefenbaker, to became in effect a plank of the party platform. "Freedom under law and the

maintenance of our Parliamentary Institutions" and "Restore the Flag of Freedom to Parliament

Hill" were two provocative and potentially stirring slogans adopted by the party at this time.

Issues such as freedom never lose their appeal, but what is noteworthy in this case is the direct

relationship between freedom and parliamentary government; in other words, the quality of

freedom was implied to be directly proportional to the efficacy of parliamentary institutions.

If that was the implication, Mr. Diefenbaker was quite explicit in the House of Commons.

In April 1947, the government asked Parliament for yet another extension of time on the use of

emergency powers. The reason, according to Louis St. Laurent, Secretary of State for External

Affairs, was to "... unwind gradually ... the coils that [were] tightened for the purpose of

coordinating [the] war effort. "76 But Diefenbaker was not persuaded.

What are we asked to do by this bill? [A]re honest... men to be saddled with a
continuation ofpowers which make men guilty unless they prove their innocence?
Are we to be asked to give to officials the power to interrogate an individual
without his having common law rights of protection? Are we to be asked to give
boards power, exclusive, uncontrolled and untrammelled.... Are we to be
asked... to approve the principle of these orders in council whereby the courts
shall be circumvented, whereby the individual shall be denied his time-honoured
rights.....

What was most disconcerting to Diefenbaker about the Emergency Powers Bill was that it

touched on the liberties of the individual, the "pillars of the constitution." He repeated his claim

75 "Speaking in Parkdale, Ontario on behalf of Harold Timmins, the Progressive Conservative Candidate in Parkdale
By-Election, 10 October 1946, Diefenbaker Papers, Speech Series, vol. 6, no. 112.

76 Debates of the House of Commons, 16 April 1947, p. 2099.



that only Parliament can legislate on matters dealing with civil liberties. And" ...

he added, "cannot be too scrupulously regardful [sic] of the liberties of the people. "77

Diefenbaker was conscious of the increasingly complex nature of government,

not deny as reasonable government's delegation of some, as few as possible, of its

and power to administrative bodies. However, in his opinion, the King government had

too heavily on delegation and an unaccountable bureaucracy, thereby undermining the

of Parliament. Moreover, it abrogated, through order-in-council, some of the cherished

law rights. Not only did such action contribute to the decline of parliamentary supremacy,

it was also a violation of the principle of the rule of law. Diefenbaker believed that if

were to uphold the rule of law, it must not only be supreme, but it must also jealously keep

control the authority of "... any person who acts as legislator, administrator,

adjudicator.... "78 One way in which Parliament could do so was to enact a set of

which it must adhere to itself a bill of fights.

77 Ibid., p. 2097.'

78 Commonwealth Parliamentary Conference (November 1950), Diefenbaker Papers, Speech Series, vol. 9, no.
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CHAPTER THREE

Toward a Bill of Ri2hts for Canada

Professor Tarnopolsky has correctly noted that it was Alistair Stewart, the

Commonwealth Federation (CCF) member for Winnipeg, and not Mr. Diefenbaker, who

uttered the words, "Bill of Rights", in the House of Commons. In 1945, he placed on the

paper a resolution calling for legislation in relation to the protection of civil liberties.

submitted, for consideration, a list of liberties which included, among others, freedom of

and freedom of religion. Yet, having secured the government's commitment to consider

matters in the drafting of its forthcoming citizenship bill, he then removed his motion from

order paper almost as quickly as he placed it there on. 1 When, in April, 1946, the

brought the Canadian Citizenship Bill before the House for debate, on second reading,

Diefenbaker moved an amendment that took the form ofa bill of rights, one very much

Stewart's. Diefenbaker thus seized the issue, leaving little doubt from then on that he was

undisputed champion of a bill of rights for Canada.

Though he did not initiate the debate on the matter, he professed to have

long before entering Parliament. Not to be outdone by anyone, let alone a member of the

he wrote in his memoirs thathe began to draft a Canadian Bill of Rights while practising

Wakaw, Saskatchewan, in the early 1920s.2 He also noted that in 1938 the Conservative

of Saskatchewan, at which time he was the leader, pledged itself to the maintenance of

and democracy. He then stated unequivocally that "[t]rom the time I was unanimously

1 Tamopolsky, pp. 11-12.

2 One Canada, vol. one, p. 253.
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leader of the Saskatchewan Conservative Party on 29 October 1936 until its realization

August 1960, I consistently advocated a Canadian Bill of Rights. "3 On another

claimed to have thought of the idea for a bill during his school days. 4 There is scant

to support these claims, although his wartime concern for civil liberties and fundamental

is well documented.

The first public instance where he advocated a bill of rights was on 2 August 1943

prepared radio address. At that time, conscription for overseas service was a live issue,

which the King government wished to avoid but Mr. Diefenbaker was on record as

In his address, he argued that if those serving Canada and the Empire overseas could send

message to the home front, it ... would be one of pride for their service ... coupled with

demand that necessary reinforcements must be assured .... He went on to suggest that

assurance should be the Bill of Rights of 1943 for us on the Home Front. lIS

The following year, he composed a declaration of a bill of rights for the individual,

contained a wide range of rights and freedoms. Among these were:

(1) The right to work, usefully and creatively through the productive years;
(2) The right to fair pay, adequate to command the necessities and amenities of

in exchange for work, ideas, thrift, and other socially valuable service;
(3) The right to adequate food, clothing, shelter, and medical care;
(4) The right to security, with freedom from fear of old age, want,

sickness, unemployment, and accident; ...
(8) The right to education ... and for personal growth and happiness;
(9) The right to rest, recreation and adventure, the opportunity to enjoy life and

part in an advancing civilization.6

3 One Canada, vol. two, p. 252.

4 "A Bill of Rights ... Now?", Interview with John G. Diefenbaker, Canadian Business (September 1952), p.

.s Radio Address (CKBI), 2 August 1943, Diefenbaker Papers, Speech Series, vol. 3, no. 89.

6 Radio Broadcast, 24 June 1944, Diefenbaker Papers, Speech Series, vol. 4, no. 101.
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This list he described as an agenda for reconstruction, a preparation for peace. That

explain its purpose; but it should also be noted that a general election was soon

consideration that might perhaps explain its unconscionable range.

The Bill of Rights later suggested by Diefenbaker, in the form of an amendment to

1946 citizenship bill, was different altogether in both purpose and range from this initial

Its substance was confined exclusively to the liberties guaranteed at common law. These

the guarantee of"certain freedoms: religion, speech, and assembly; a declaration that

corpus shall not be suspended except by parliament"; and, the assurance that any

appearing before a "tribunal or commission" is not denied counselor other liberties.7

fundamental purpose of this proposal was to ensure that Parliament provided for the

preservation of civil liberties. Why Diefenbaker chose this particular time to propose a

unclear, but two possibilities may be suggested.

In" the few years leading up to his decision, Diefenbaker must surely have been

aware of the growing concern for civil liberties. Organizations such as the Toronto

Liberties League were making representations to the government as early as 1942.8

flagrant violations of civil liberties, exemplified by the infamous Quebec Padlock Law of

were occurring at the provincial level of government. And, of course, the experience of the

impressed on many the desire to preserve liberty, in both the national and international

Support for the United Nations after 1945 grew largely out .of that feeling; and

witnessed that spirit of international cooperation first hand as a delegate to the San

conference. One of the objectives set out in the United Nations Charter was the

7 Debates of the House of Commons, 7 May 1946, p. 1300.

8 See J.W. Pickersgill, The Mackenzie King Record, voL!, 1939-1944 (Toronto: University of Toronto Press,
pp. 354-55.
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human rights and fundamental freedoms. This objective later manifested itself in the form

international bill of rights.

A second explanation for Diefenbaker's initiative at this time was the nature of

citizenship bill itself. Arguably, there was no more appropriate place to declare the rights of

individual than within the first statute to define Canadian citizenship. As Diefenbaker put

... a bill of rights [would signify] what" citizenship stands for .... "9 Aside from

however, it was politically ingenious of him to have raised the matter as a possible

to the citizenship bill, for it forced the government to consider and debate the issue. If he

simply put forth a resolution, it probably would have died on the order paper. By forcing

issue, he perhaps had grand designs. There is a great deal of truth in the support of the

and Mail:

It is now quite clear from the method he adopted that it actually was not the Lake
Centre member's intention to have had such an important measure tacked on t<.>
the Citizenship Bill, as a sort of afterthought. Such a measure would be, in fact,
quite as important as the Citizenship Bill itself. 10

Mr. Diefenbaker's proposed amendment derailed the government's schedule and

a great deal of discussion, most of which centred on two points: namely, the necessity of a

of rights and the authority of Parliament. Discussion on the latter point did not hinge on

authority of Parliament viz a viz provincial legislatures (at least not then), but the

Parliament in relation to the executive. Diefenbaker moved the amendment on 3 May

following the statement in committee by Paul Martin, the then Secretary of State, that

citizenship bill as proposed would not have prevented the government from handl ing the

9 Supra, fn. 7.

10 Globe and Mail editorial, 20 May 1946, cited by Diefenbaker in "Bill of Rights" (Radio Broadcast), 23 May
Diefenbaker Papers, Speech Series, vol. 5, no. 185.
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question as it did in 1942.11 In moving the amendment, Mr. Diefenbaker, although he had.

never raised the Japanese question before, reiterated that he was " ... unalterably opposed to any

alteration or diminution of the rights of Canadian citizens by order in council independently of

parliament" (emphasis added).12 The qualification is absolutely crucial in understanding his

argument. He was not "unalterably opposed" to the diminution of rights, but to their denial by

the executive through order-in-council. He had earlier solicited the advice of historian D.C.

Masters on how to proceed with the Bill. In his reply, Masters suggested that Diefenbaker ought

to focus on the effect of certain orders-in-eouncil, for instance P.C. 6444, the order sanctioning

arbitrary arrest. 13 He did just that. Thus, with regard to writs of habeas corpus, he asked,

"[w]as there any reason why [they] should not have been suspended by parliament instead of by

order in council'?" He went on the quote Blackstone's Commentaries:

For it is the parliament only, or legislative power, that, whenever it sees proper,
can authorize the crown, by suspending the Habeas Corpus Act ... , to imprison'
[persons without cause]. 14

E. ·Davie Fulton, the member for Kamloops, followed Diefenbaker, and while he

supported the amendment, his credibility was undermined by Paul Martin in the course of

rebuttal. Fulton, like Diefenbaker, noted the undesirable effects of orders-in-council on both the

~uthority of Parliament and the quality of civil liberty, and cited the orders-in-council passed in

relation to the spy investigations, in particular. Mr. Martin challenged Fulton, arguing that he

could not possibly be sincere, since he was on record as stating only a month before that there

was " ... nothing horrible, new or deceitful in passing [the] orders in council" that provided for

11 Debates of the House of Commons, 3 May 1946, p. 1214.

12 Ibid., 7 May 1946, p. 1301.

13 D.C Masters to Diefenbaker, 9 April 1946, Diefenbaker Papers, 1940-56 Series, vol. 2, p. 001200.

14 Debates of/he House of Commons, 7 May 1946,1302.
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the internment and deportation ofJapanese Canadians. Most of them were not citizens,

to Fulton. 15 Martin dismissed the distinction between citizens and persons as. callous. In

end, the Japanese question affected this initial debate on the Bill of Rights in two ways:

it prevented the Progressive Conservative party from developing a coordinated position

might have been more careful had he known Diefenbaker was going to move the

and second, the government party was able to vote down the amendment without

oppose the principles it proposed to. enshrine.

Not surprisingly, the Diefenbaker amendment was generally considered by

members as a mere stick with which to beat the government. Jean Lesage, then a

backbencher, advised Diefenbaker to propose an amendment to the British North America

rather than seek to attach his Bill to a certificate of citizenship.16 If there was one positive

from the government side, it was the assurance given by Ian Mackenzie, Minister of

and National Health, that the proposal would be given consideration by counciL17 Exactly

year later, Mackenzie announced in the House the formation of a special joint committee of

Senate and the House of Commons to study the question of human rights and

freedoms.

By that date, Mr. Diefenbaker had advanced his cause out on the hustings. A close

of his, H.R. Harrison, warned him that ... it may take time to interest the public in a

Rights. It is curious how many Canadians seem to think that the idea is not quite in line

Canadian and British tradition." He did not believe, as others did, that a bill in Canada

necessarily have to take the form of the U.S. Bill of Rights -- it "has a ... different place

IS Ibid., 5 April 1946, p. 624.

16 Ibid., 7 May 1946, p. 1308.

17 Ibid., 16 May 1946, p. 1585.
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power. "18 Nor, it seemed, did Diefenbaker. In fact, he dismissed many of the provisions in

the.U.S. Bill as neither necessary nor applicable to the Canadian context. It seemed also that he

dismissed its form. The purpose of his Bill was to ... assure that no Government ... dare to

abridge any of the Freedoms by Order-in-Council, [and to restore] the supremacy of

Parliament. "19 The U.S. Bill of Rights, of course, affirmed the supremacy of the people, not

of CongreSs. Moreover, at this moment, the fall of 1946, the form his Bill would take, either

as a constitutional amendment or .a statute of Parliament, did not concern him. 20 He did not

make clear exactly what he meant by constitutional amendment, although he argued before the

Ontario Bar Association that a bill in either form would further justify the use of disallowance

in situations where civil liberties had been violated by provincial governments.21 In either case,

an amendment or statute, Mr. Diefenbaker envisioned a key role for Parliament. This further

suggests that by "constitutional amendment", he was referring to a unilateral amendment confined

to the jurisdiction of Parliament only.

Momentum toward a bill of rights was increasing by 1947. This was due in part to the

efforts of men like Clifford Sifton, a lawyer and chairman of the Canadian Press Association's

Committee on Freedom of the Press. Believing that Diefenbaker was "on to something", he

initiated a campaign on behalf of a Bill of Rights shortly after Diefenbaker first raised it in May

1946.22 The press was generally, and understandably, in favour of such a bill. Glen How, a

18 H.R. Harrison to Diefenbaker, 30 November 1946, Diefenbaker Papers, 1940-56 Series, vol. 2, p. 001238.

19 "Restore the Flag of Freedom to Parliament Hill" (Radio Broadcast), 13 November 1946, Diefenbaker Papers,
Speech Series, vol. 6, no. 198.

20 Ibid.

21 "Speech to the Ontario Bar Association of Ontario", 21 November 1946, Diefenbaker Papers, Speech Series, vol.
6, no. 200. •

22 Sifton's remarks were relayed to Diefenbakerby Kenneth F. Mackenzie,20 May 1946, Diefenbaker Papers, 1940-56
Series, vol. 2, pp. 001216-17.
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Toronto based lawyer, wrote to Diefenbaker in March 1947 to inform him that "[p]ublic opinion

in this country is with you as never before. "23 A petition was circulated throughout, Canada

calling for better protection of civil liberties. While support was building, How was " ... a little

surprised at the apathy that exist[ed] in many quarters toward the Bill of Rights." "People are

certainly stupid", he added, "when it comes to making a move in their own defence. "24 How's

remarks are testimony to the extent to which a campaign over rights can become distorted, with,

in this case, proponents of the proposal unable to understand those who doubted the validity of

their cause.

Whatever the merits of a bill of rights were in 1946, the government, in the following

session, deemed it necessary to consider them, although not directly. The speech from the throne

opening the third session of the twentieth Parliament in January 1947 proposed the special joint

committee noted above. Specifically, the committee was to consider the manner in which Canada

could meet its obligations regarding human rights as a member of the United Nations. However,

there were indications early in its life that others would seek to alter the terms of reference of the

committee. In an open letter to the Minister of Justice, J.L. Ilsley, the executive committee of

the Civil Rights Union (formerly the Emergency Committee for Civil Rights) asked that the terms

be broadened to include a discussion on the quality, fast deteriorating they argued, of civil liberty

in Canada. C.B. Macpherson, a member of the Union's executive, forwarded a copy of the letter

to Diefenbaker who was, at that time, a likely candidate for committee membership.25

23 Glen How to Diefenbaker, 4 March 1947, Ibid., vol. 3, pp. 001370-71.

24 How to Diefenbaker, 10 March 1947, Ibid., p. 001375.

2S C.B. Macpherson to Diefenbaker, 15 February 1947, Diefenbaker Papers, 1940-56 Series, vol. 4, pp. 002352-57.



Federalism agd the Protection Qf Civil Liberties

Although the government would have preferred that the committee confine its

to the international obligations as set out in the terms of reference, it recognized that

committee might want to inquire into domestic concerns with regard to a bill of rights.

Mackenzie suggested that it 'might even want to consult the provincial governments.

he was of the opinion that Canada should not "... tamper with her heritage of liberty by

to inscribe in statutes the freedom that is inherently [hers]. It26 This was indeed the

position. Arguably, the committee was struck with two purposes in mind: not only

confirm Canada's commitment to the United Nations, but it would help deflect any

the government's record on civil liberties. If the committee could report back to the House

Canada need not alter its position with respect to human rights and fundamental freedoms,

its obligations were in fact already met, then the government could use that report to

critics and possibly silence the proponents of a bill of rights.

That Mr. Diefenbaker sensed this strategy was evident in his emphasis on

violations of civil liberties, and on, as he argued, the need for a bill of rights. As he

organizers were preparing to submit to Parliament the petition, already referred to, that

collected some 500,000 signatures. This substantial support convinced Diefenbaker that

an international bill of rights was desirable, the committee's mandate should have

provided for the possibility of a domestic bill. Addressing domestic jurisdictional

suggested that in addition to the committee, It... representatives from the various

convened... , so [through] joint action a comprehensive bill of rights may be evolved

26 Debates of the House ofC?mmons, 16 May 1947, p, 3149.
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way of constitutional amendment or by statute."27 Now that consultation with

representatives was being suggested, his reference to constitutional amendment took on a

different meaning from what had previously been implied. Again, however, Diefenbaker

vague, perhaps deliberately so. But vagueness quickly became confusion when he offered

opinion on the constitutionality of a bill of rights. Citing the judgment of Cannon, J., in

Alberta Press Case (referred to in the previous chapter), he argued that" ... it was never

that any provincial authority should be allowed to derogate from those freedoms which are

inherent right and heritage of every Canadian and British subject. "28 If so, then why

consult the provinces?

When appointed to the committee, Mr. Diefenbaker and some of his colleagues

quick to try to impose on its mandate a wholly domestic agenda. In the steering

Diefenbaker and others argued that Canada had indeed not met its obligations with regard

human rights as a member of the United Nations, and therefore should take steps to do just

It was Diefenbaker's contention that the committee proceed first with an analysis of the legal

constitutional limits of all legislatures with respect to civil liberties. His opinion on the

of legislative competence is already known, but not everyone agreed with him on the

of jurisdiction, or, for that matter, on the necessity for a bill of rights. Appearing before

committee, F.P. Varcoe, the Deputy Minister of Justice of the day, noted that civil liberties

not fall exclusively within the legislative competence of either Parliament or the

legislatures. Canada was a peculiar federation with a division of powers that was at best

on the question of civil liberties. However, with respect to international obligations, he

that since Canada enjoyed a "... democratic form of government and [operated] according to

Xl Ibid., p. 3152.

28 Ibid., pp. 3157-58.
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rule of law, [it was] not quite clear what further obligations... " existed at the time.

given the recent judgement in the Albena Press Case, and in particular the opinion of Duff,

it was generally understood that parliamentary government in itself guaranteed

freedoms. 29 In short, there was no need for a bill of rights. As a witness, Varcoe

impressive, informative and straightforward; but outside of committee Diefenbaker,

characteristic fashion, dismissed much of his testimony as a conscious attempt "... to

doubts on the Constitutional power of the Dominion to pass a Bill of Rights.... "30

Primarily at the insistence of Mr. Diefenbaker, the committee nevertheless

address the jurisdictional question more closely, assuming perhaps that action was

"We are in the dark until we know the attitude of the provinces," Diefenbaker argued.31 It

then agreed that following adjournment the deans of the country's law schools and the

General of the provinces should be solicited for their opinions on the constitutionality

national bill of rights. Acting on the principle that a carefully drafted question can elicit a

response, the Committe asked these notables to express their views not on a declaration of

but with regard to "... the power of the Parliament of Canada to enact a comprehensive

rights applicable to all of Canada... " (emphasis mine).32 Vincent C. Macdonald,

Constitutional Law and Dean of Dalhousie Law School, was blunt: "I desire to express

29 Special Joint Committee of the Senate and the House of Commons on Human Rights and Fundamental
(Ottawa: King's Printer, 1947), pp. 67-68.

30 Diefenbaker to Herschel Harrison, 27 June 1947, Diefenbaker Papers, 1940-56 Series, vol. 3, p. 001502.

31 Committee Proceedings, p. 120.

32 This is taken from the letter as drafted by J.G. Dubroy, Clerk of the Joint Committee on Human Rights, 11
1947, National Archives of Canada (hereafter NAC), Records of the Department of Justice, RG 13, file
"Canadian Bill of Rights," 1950.
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opinion that Parliament has no such power. "33 L.D. Currie, the Attorney-General of

Scotia, was no more enthusiastic: "In my view... the Dominion of Canada would not

competent to enact a comprehensive Bill of Rights applicable to all of Canada. "34

Kennedy of the University of Toronto went as far as to question the necessity of

legislation.3s Of the known replies, the only favourable one came from, not surprisingly,

Attorney-General for the province of Saskatchewan. The government there had recently

its own bill of rights and was therefore naturally receptive to a federal proposal.

Saskatchewan's Attorney-General, J .W. Corman, expressed his opinion that" ...the Dominion

go much further than Saskatchewan did in the realm of Criminal Law... ", thus suggesting

he was not entirely interested in a comprehensive constitutional package. 36

There is no record of Mr. Diefenbaker's response to these and similar

However, during that year, he ( along with presumably other members of Parliament )

inundated with letters from the general public expressing support for legislation to protect

liberties. A poll conducted by Gallup of Canada showed that more than 6 in 10 believed

their liberties were endangered. 37 He was "... more convinced than ever of the general

... for a declaration of ... rights.... "38 He was less convinced, however, of the

willingness to meet that demand. "[T]he Government is trying to ditch the whole

33 Vincent C. Macdonald to J.L. Ilsley, 16 December 1947, Ibid.

34 ~.D. Currie to J.L. Ilsley, 17 December 1947, Ibid.

35 W.P.M. Kennedy to L. St. Laurent, 29 September 1947, Ibid.

36 J.W. Corman to J. L. Ilsely, 9 September 1947, Ibid.

37 a.H. Sanders (Co-Director, Canadian Institute of Public Opinion) to Diefenbaker, 29 January 1957,
Papers, First Leader of the Opposition Series, vol. 22, file 413.1, pp. 15379-81.

38 Diefenbaker to W.A.D. Gunn, 26 February 1947, Diefenbaker Papers, 1940-56 Series, vol. 3, p. 001356.
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[T]here is no possibility of [a declaration] being enacted so long as [it] is in power. "39

after the provincial Attorneys-General and constitutional experts replied, he chose an

course of action. When the committee reconvened in 1948, he moved that the government

to the Supreme Court of Canada a reference question to determine the legislative

Parliament in relation to civil liberties.

The reference case, the procedure through which an II advisory opinion" is sought by

executive and given by the Court, is often as enveloped by politics as it is a legal

In fact, the questions on a reference are often posed with that in mind, as was, arguably, the

with the Patriation Reference, 1981.40 Mr. Diefenbaker doubtless had political motives

requesting a reference opinion. "Advisory opinions" are just that; they do not legally bind

executive. Politically, however, it is advice difficult to ignore. Diefenbaker had little to

If the Court gave an opinion inconsistent with Diefenbaker's claim that Parliament was

to legislate in relation to civil liberties, then so be it: at least he tried. Conversely, if the

rendered a favourable opinion, then Diefenbaker could use that opinion to apply further

on the government to act.

When the committee reported in the summer of 1948, this political manoeuvre

by Diefenbaker was virtually ignored. Instead, the committee recommended that the

government not pursue the possibility of a bill of rights in the form of a constitutional

for it "... would certainly initiate a legal and constitutional controversy with the provinces

might be far-reaching." Further, the committee was "... unable to recommend that

Government give favourable consideration to the enactment of a Bill of Rights in the form

39 Diefenbaker to Glen How, 14 July 1947, Diefenbaker Papers, 1940-56 Series, vol. 3, p. 001558;
H.R. Harrison, 5 August 1947, Ibid., p. 001556.

40 See Peter W. Hogg, "Comments on Legislation and Judicial Decision," Canadian Bar Review 60, 1982, pp.
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federal statute. "41 Undoubtedly, the first recommendation was premised on the

that any legislature could enlarge or contract civil liberties so long as it was acting

sphere of jurisdiction. The second recommendation stemmed from a theoretical

of parliamentary supremacy that is, no Parliament can bind either itselfor a future

The drive for a bill of rights did not end there with the committee's report.

petition similar to the one noted previously was tabled in the House with 720,000

of this date the greatest number in Canadian history.42 In his reply to the throne

1949, Mr. Diefenbaker urged the government to appoint another committee. He again asked

the question of legislative competence be submitted to the Court, and he also proposed

Supreme Coun Act be amended to allow any person whose constitutional freedoms were

to have been violated the right of appeal. 43 At that time, before the Court would hear an

the subject matter of the case had to involve a monetary dispute. The 1947-48 special

conimittee did consider this limitation, and recommended that the jurisdiction of the

enlarged. Diefenbaker believed (though he did not express this publicly) that if an

abolishing the monetary requirement for appeals were secured, the "... need of a bill of

while not remote would be materially reduced."44 One cannot overstate the significance of

admission, for not only does it demonstrate the importance he placed on the role of the

law courts and, by inference, the rule of law, but it lends credence to the suggestion

commitment to a bill of rights was confined to the parameters of parliamentary institutions.

41 Committee Proceedings, 1947-48, p. 208.

42 See Debates of the House of Commons, 24 March 1952, p. 717.

43 Ibid., 22 September 1949, p. 148.

44 Diefenbaker to Harrison, 29 August 1952, Diefenbaker Papers, 1940-56 Series, vol. 4, p. 002366.
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Whether for reasons of a maturing "rights-eonscious" citizenry, or the persistence of

Diefenbaker in the House, or both, Stuart Garson, Minister of Justice, warned his

February, 1950, that" ...sooner or later this question of a Bill of Rights is going to

issue of first magnitude in the House.... "45 Only weeks before, the government

Saskatchewan proposed at the Dominion-Provincial Conference called to discuss

devise a domestic amending procedure that a national Bill be adopted by Canada.46

thereafter, a new committee on human rights and fundamental freedoms was struck, this

consisting of members of the Senate only, thus leaving Diefenbaker ineligible for

Unlike the previous joint committee, academics were invited to testify before the

committee. F.R. Scott, the great civil libertarian, poet, and, when it came to

questions, uncompromising centralist, was the first witness to appear. He expressed his

that Parliament ought to proceed unilaterally with an "entrenched" bill of rights, for

"Parliament can speak for all Canadians." Further, he was convinced that only Parliament

competently legislate in relation to civil liberties.47 His testimony was in fact an

his 1949 article, "Dominion Jurisdiction over Human Rights and Fundamental

published by the Canadian Bar Review, an article later praised by Walter Tarnopolsky

providing the first detailed defence of Parliament's jurisdiction over civilliberties.48

Eugene Forsey, at this time the research director of the Canadian Labour

argued along similar lines.

45 Garson to F.P. Varcoe (Deputy Minister), 23 February 1950, NAC, Justice, RGI3, fIle 157998, "Canadian
Rights," 1950.

46 See Sandra Djwa, The Politics of Imagination: A. Life of F.R. Scott (Vancouver: Douglas and McIntyre,
p.265.

47 Special Commitlee ofthe Senate on Human Rights and Fundamental Freedoms (Ottawa: King's Printer,
16, 21.

48 Tarnopolsky, p. 7.
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A Bill of Rights to be effective must... put the rights it seeks to protect beyond
... both the Dominion parliament and provincial legislatures. It must subtract
from the sovereignty of the legislative bodies to add to the sovereignty of the
citizens.49

Forsey, although an outspoken defender of parliamentary institutions, took this position

of the recent significant decline in the quality of civil liberty, a decline primarily driven by

federal principle. Like Scott, Forsey was a prominent activist from Montreal

infringements and violations of civil liberties at the hand of the Duplessis government

common. In 1938, the Civil Liberties. Union based in Montreal petitioned the

government to disallow of the Padlock Law of 1938. The PadlockLaw, an "Act

Communistic Propaganda," was aimed at communists and other potential subversives. It

the Attorney-General authority to order the placing of a padlock on any house or residence

for the "propagation of Communism or Bolshevism. "50 It was, in effect, a miniature

measures act. Books, newspapers, and other media of communication were confiscated,

tenants were evicted from their homes. Forsey noted in 1938 that "Passengers arriving in

City from Montreal, if poorly dressed or 'foreign-looking,' [had] their baggage searched.

There were many grounds on which to justify disallowance, but the Mackenzie

administration, which had disallowed at one stroke five Alberta Acts only months before,

that it could not "pass judgement upon the wisdom or propriety of a provincial Act. "52

Throughout his brief before the Senate committee, Forsey lamented the failure of

officials to use their powers of disallowance and reservation. Since the passing of the

Law the Duplessis government introduced laws which purported to enforce irrelevant

49 Comminee Proceedings, 1950, p. 79.

50 See Tarnopolsky, p. 39.

51 Eugene Forsey, "The Padlock Act Again, "Canadian Forum XVII, no. 205 (February 1938), p. 382.

52 Cited in Canadian Forum XVIII, no. 211 (August 1938), p. 148.
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in the law such as religion, as was evident by the legislation aimed directly at the

Jehovah, for instance. The provinces, Forsey argued, were no longer within the reach

Parliament. Mr. Diefenbaker also had expressed concern over the government's failure to

disallowance. In fact, when he was a member of the joint committee, he had argued that

Dominion government had "forgot" to do its duty when it came to the Padlock Law.53

Diefenbaker never considered seriously a bill of rights which would subtractfrom the

o/the legislative bodies, as did Forsey. Instead, he believed that a bill would" ... strengthen

hand of the Minister of Justice in the matter of the disallowance of any statute which would

freedom anywhere in our country. "54 Forsey argued that the use of "disallowance affords

quickest and most effective, and, if they [legislative violations] are intra vires, the sole,

However, because it was also an "extraordinary" remedy, he concluded that "Disallowance

good, but prevention would be better. "55

It is ironic that Mr. Diefenbaker condoned an executive act, disallowance, as a

remedy civil liberties violations at the provincial level. Much of what he had previously

against centred on the excessive use of executive orders which limited Parliament's

represent. There are several possible explanations for this aberration. One is that he might

well have viewed the exercise of the power of disallowance as a "necessary evil", a

measure warranted by unwelcomed circumstances. Another more probable explanation is

unlike people such as Forsey, Mr. Diefenbaker saw the power of disallowance wholly as a

to resolve jurisdictional disputes. To recall, he never was of the opinion that

relation to civil liberties was a provincial matter. Therefore, if, for instance, disallowance

53 Joint Committee Proceedings, 1947-48, p. 120.

54 Debates of the House of Commons, 16 May 1947, p. 3158.

55 Committee Proceedings, 1950, p. 95, 97.
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used in the case of the Padlock Law, such action might be justified on purely federal

There is, of course, still the problem of the executive order affecting civil liberties,

jurisdiction, but that is virtually unavoidable. If there is any consolation, one factor

distinguishes executive orders like disallowance from others is their propensity to incite

debate, perhaps parliamentary debate. Thus, it is not unreasonable to suggest that if the

Law were disallowed, the impression could be made that Parliament was affirming its

and duty.

The committee concluded its business and recommended that an entrenched bill of

would require an amendment to the B.N.A. Act, a requirement most certainly contingent on

successful outcome to the Dominion-Provincial Conferences of 1950. "No informed person

any sense of responsibility would suggest that ... Parliament forcibly invade the

jurisdiction." Until an amending formula could be agreed to, the committee recommended

an interim measure, ... Parliament [should] adopt a Declaration of Human Rights ... limited

its own sphere of jurisdiction. This, it was argued, "would serve to guide ... Parliament and

Federal Civil Service. "56

Neither an amending formula nor a Declaration of Human Rights was forthcoming.

Diefenbaker, however, used the Senate's report to keep up the pressure on the government.

committee had also recommended that there be a standing joint committee of the two Houses

act as a watchdog over civil liberties, a proposal Diefenbaker had himself once made. Not

would such a committee" ...give publicity to interference and invasions of civil liberties... ",

argued, but it ... would go a long way to making our people freedom conscious [which is]

56 Ibid., pp. 305-06.
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first step to removing public apathy or Parliamentary indifference. "57 This idea later

itself in the creation of the ombudsman, though only in the provinces; but that, coupled with

demand for a declaration of rights (a guide for parliamentarians)~ made the case for

reform more than, say, legal, or institutional reform. Moreover, this reform adhered to

Peter Russell later called a "Democratic Approach to Civil Liberties." That is, disputes

aspects of public policy would be resolved through the democratic political process,

retaining accountability as well as limiting the financial expense usually incurred

litigation in the traditional law courts. S8 That political reform was the route preferred by

prominent politicians of the day is further exemplified by the qualified support

Diefenbaker's campaign for a bill of rights by Doug Harkness, the Progressive

member for Calgary East. In a reply to a constituent, he cautioned that "... a written

Rights would make very little difference to the freedom of the individual in the event that we

a government ... which was determined to exercise an economic and political dictatorship."

went on to add that the "... best way to guarantee the rights of the individual is by

power a party which believes ... in the freedom of the individual .... "59 While Harkness'

contained some obvious politicking, it nevertheless endorsed the notion that through the

process are civil liberties best maintained.

On 24 March 1952, Mr. Diefenbaker moved his almost annual resolution that the

consider the introduction of a "bill or declaration of rights"; that it refer to the Supreme

a draft of the declaration so as to determine its constitutionality; that the Supreme Court

57 Speech given to the Past Masters Banquet, 19 February 1949, Montreal, Diefenbaker Papers, Speech Series,
8, no. 297.

58 Russell, "Democratic Approach ... ," pp. 125-26.

59 D.S. Harkness to Norman Jones, 28 January 1?48, Diefenbaker Papers, 1940-56 Series, vol. 3, p.
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61

amended to allow a wider right to appeal; and that there be a standing committee to act as a

watchdog over civilliberties.60 This continued pressure on the government be~e something

of an annoyance to the Minister of Justice, Stuart Garson. "I submit," he informed his Deputy

Minister, Varcoe, "that these statements which Mr. Diefenbaker has enunciated are already part

of the law.... Presumably the reason why all of these intelligent people are advocating a bill of

rights is because they think the law is not what it is.... "61 Varcoe believed that while there were

obvious legal aspects to Diefenbaker's resolution, it was largely a political one.62 Garson was

... prepared to compare [Canada's record on civil liberties] under a system of the sovereignty

of Parliament [to that of] any country which relies on constitutional guarantees. "63

The charge that Mr. Diefenbaker and others thought the law to be not what it was was,

in 1952, somewhat premature. Within a few years, however, it was borne out by the Supreme

Court of Canada that the law did in fact provide adequate protection of civil liberties. In the

meantime, because of several flagrant civil liberties violations at the hand of provincial

administrations, the absence of clarity in the law only aided those who demanded a bill of rights.

But as these violations were challenged, and consequently remedied, a majority on the Supreme

Court gradually developed, leaving contraction or enlargement of fundamental freedoms beyond

the control of provincial legislatures. Apart from the most celebrated of these cases already

discussed in the last chapter, the Alberta Press Case, there were seven in total which led to the

Court's majority. All of them dealt with Quebec statutes, and all of them were decided in favour

of the plaintiff.

60 Debates of the House of Commons, 24 March 1952, pp. 714-22.

61 Garson to Varcoe, 26 March 1952, NAC, Justice, RG 13,. file 157998, "Canadian Bill of Rights," 1950.

62 Varcoe to Blair (Department Memorandum), 12 April 1952, NAC, Ibid.

63 Stuart S. Garson, Speech given at University of Manitoba Alumni Association Luncheon Meeting, 10 May 1952,
Ottawa, NAC, Ibid.
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Of these cases, all of them raising important consequences for the constitutional status

of civil liberties, four were decided on the conventional division of powers ground. In the

Alberta Press Case, it will be recalled, the Court unanimously held the impugned statutes ultra

vires the provincial legislature, but there was no consensus on the Court's reasoning. Two of

the six justices, Duff, C.J. and Davis, J., developed the implied-bill-of-rights theory for their

decision, while Cannon, J., argued that only Parliament, pursuant to its criminal law power,

could legislate in relation to freedom of the press. The remaining three justices based their

decision on grounds not relevant to this discussion. Thus, the question as to which legislature,

Parliament or its provincial counterparts, was competent to legislate in relation to civil liberties

remained unanswered. Even though the Duff-Davis decision denied the provinces jurisdiction

in this field, their reasoning did not invite Parliament to enter that jurisdiction.64

The Quebec appeals in every case except that of Switzman v. Elbling and Attorney

General of Quebec involved the religious freedom of the Jehovah's Witnesses. The Premier of

Quebec, Maurice Duplessis, viewed them as an obnoxious and seditious sect, and his

government's policies were developed accordingly. Frank Scott, a defender of the Witnesses'

right to worship, compared their treatment by the government of Quebec to a medieval

inquisition. They "were virtually outlawed" in Quebec.6.S The first case, Boucher v. The King

[1951], did not involve a provincial statute, but rather the interpretation of the seditious libel laws

within the Criminal Code. Boucher, a Witness, had distributed some literature (a practice all

Witnesses engage in) believed by the Attorney General of Quebec to be seditious. He was

charged under the Criminal Code. On appeal, in a five to four decision the Supreme Court

decided in favour of Boucher, arguing that "Freedom in thought and speech and disagreement in

64 Supra, Ch. 2, pp. 23-25, fn. 30.

M Djwa, p. 311.
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ideas and beliefs, on every conceivable subject, are of the essence of our life. "66 While

Rand did not address the federal principle (there was no need to), the significance of

rests with the indication given by the Court that in criminal matters, it would provide the

latitude possible to the individual.

Following Boucher, there were three cases in which the Court invalidated three

statutes which were held to be in "pith and substance" criminal matters. Taken together,

decisions in these cases are often seen as the extension of Parliament's jurisdiction over

liberties through its criminal law power.67 In Saumer v. Quebec and Attorney General

Quebec [1953], the Court considered the issue of religious freedom. Although a majority of

to four decided for the plaintiff, only four of that five argued that it was beyond the

a provincial legislature to curtail religious freedom. 68 The decision was not only confusing,

inconclusive on the question of jurisdiction and civil liberties. Mr. Diefenbaker, while

by Saumer's vindication, "... regretted that the Supreme Court did not once and for all face

issue as to whether ... the interference with fundamental freedoms is a matter of

concern.... 69 This was his contention. Having said that, however, Professor Laskin, as

then was, nevertheless saw cause for optimism.

The Saumer case makes it impossible to give a definite answer to the question...
however, ... the absence of affirmative Dominion legislation should not militate
against making it perfectly clear that civil liberties lie beyond provincial
control.70

Birks would make it clearer.

615 Boucher v. The King [1951] S.C.R. 265 in Tamopolsky: p. 185.

67 Tamopolsky, p. 9.

68 Ibid., p. 41; See also Russell's remarks, Leading Decisions, pp. 299-300.

69 Diefenbaker to Rev. F.W. Haskins, 26 October 1953, Diefenbaker Papers, 1940-56 Series, vol. 4, pp.

70 Bora Laskin, "Our Civil Liberties," Queen's Quarterly LXI, no. 4 (Winter 1954-55), p. 471.
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In Birks and Sons Ltd. v. City ofMontreal [1955], the Court unanimously struck down

a provincial ~tatute authorizing municipal by-laws requiring the closing of shops on Roman

Catholic "holy" days. Six justices declared the impugned statute compelling something similar

to a Sunday observance law unconstitutional precisely because it purported to legislate a criminal

matter. Three justices, Rand, Kellock and Locke JJ., argued that it was beyond a province's

capacity to restrict a civil liberty such as the freedom of religion.71 Though the Court majority

did not explicitly assign the protection of religious freedom to Parliament, it was more or less

made clear (certainly clearer than Saumer) that the effect of the Birks decision did in fact do this.

Even Professor Pigeon (as he then was) who, in Tarnopolsky's words, could "hardly be called

a 'centralist''', acknowledged that the two decisions combined to "make it practically certain that

[freedom of religion] is within federal jurisdiction. "12

The SWitzman case, which has become celebrated as the Padlock case (since the statute

under question was the infamous Quebec Padlock Law of 1938), dealt with the freedom of

thought or, by extension, speech. The details of the case have been relayed elsewhere and are

not particularly relevant here.73 In a majority of eight to one, five members of the Court struck

down the Padlock Law on the ground that the criminalization of communist activities was in pith

and substance a matter coming under Parliament's jurisdiction over criminal law. The remaining

three justices invalidated the law because of its restriction on civil liberties. Justice Rand did not

suggest that it was also beyond the legislative competence of ParI iament to restrict fundamental

freedoms, for instance, speech, but Abbott J., in building on Duff's implied-bill-of-rights

71 Tarnopolsky, p. 44.

n Ibid.

73 Djwa, pp. 297-99.

64



65

doctrine, argued that the free exchange of political ideas was so vital that not even Parliament

could interfere. 74

At one level, the decisions in Saumer, Birks and Switzman suggested that neither the

provincial legislatures nor Parliament could legislate in relation to civil liberties", but on closer

inspection, they were indicative of the Court's willingness to confine its judgements to the

traditional exhaustive distribution of legislative power. Indeed, as Paul Weiler argued with

disapproval, the Court used" ... the constitutional device of federalism in order to achieve its

objective as an activist defender of unpopular minorities against the oppression of a majority

government. "76 In other words, the Court, when confronted with a law which it believed should

not have been enacted at all, merely allocated jurisdiction to that level of government which did

not exercise it. This appeared to be the case, although a closer look at the divisions on the Court

clearly shows that only a minority at one time could be charged with such.

Weiler's critique of the Court is weakened if those civil liberties cases not evolving out

a jurisdictional dispute are included in the Court's record. In Roncarelli v. Duplessis [1959], the

Court was asked to review a Premier's power to revoke a liquor licence. Roncarelli, a Witness

of Jehovah, had his liquor licence revoked by Duplessis personally after the Premier learned that

Roncarelli had posted bail for as many as 300 Witnesses. The Court decided in favour of

Roncarelli, arguing that the Premier's discretion was a blatant violation of the rule of law.77

The Premier, through his discretion, had placed himself above and beyond the law. Roncarelli,

74 Switvnan v. Elbling and Attorney General ofQuebec (1957] S.C.R. 285 in Russell, Leading Decisions, pp. 319-24;
See also Tamopolsky, p. 40.

• 75 See J.M. Beck, "One Bill of Rights or Two", The Dalhousie Review XXXIX, no. I, pp. 31-42.

76 Paul Weiler, "The Supreme Court and the Law of Canadian Federalism," University of Toronto Law Journal 23
(1973), pp. 242-52.

77 See Djwa, pp. 304-17; Tamopolsky, pp. 121-23.



taken together with Boucher (discussed earlier) and Chaput v. Romain [1955] (a case involving

discretionary police powers), demonstrates that a liberal activist Court evolved as much in the

absence of federalism as with the aid of it.

Whatever the Court's modus operandi, its decisions in the 1950s had a significant impact

on the drive toward a bill of rights. In his introduction to the Switzman case, Russell argued that

the Court's failure to establish clear, majority support for distinguishing civil liberties matters

from traditional subject matter "... was an important contributing factor in the movement to

establish a formal bill of rights in Canada. "18 To Mr. Diefenbaker, and indeed those around

him, these Supreme Court judgements in question had just the opposite effect. Because the

constitutional status of civil liberties remained unclear, Mr. Diefenbaker insisted that a Dominion

bill of rights respect the constitutional power of the provinces. This position meant it was

unlikely that a formal.bill, when it was introduced, would reach beyond both the power of

Parliament and the provinces. Nor was it likely that such a bill was required. The Court's

decisions had the effect of protecting certain fundamental freedoms, and there was little reason

to believe that this would not continue; thus, the need for a bill became less apparent.

Mr. Diefenbaker. Parliamentary Democracy and the Bill of Rights

In 1955, in an unexpected move, M.l. Coldwell, the C.C.F. member for Rosetown

Biggar, moved an amendment to Diefenbaker's most recent resolution. Coldwell urged the

government to consider a comprehensive bill in the form of an amendment to the B.N.A. Act,

one which would require the consent of the provinces, presumably all of them. Grant Dexter of

the Winnipeg Free Press, a vociferous proponent of a bill of rights, described Coldwell's

78 Russell, Leading Decisions, p. 318.
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proposed amendment as the "teeth" of an otherwise "hollow" resolution.79 What is of particular

interest here is that Mr. Diefenbaker made no reply to Coldwell's motion. Indeed, it was Mr.

Fulton who later replied that the Progressive Conservative partY-would support Coldwell's motion

only on the condition that provincial rights be respected and maintained. This was a polite

way of saying no to the motion.

The Progressive Conservative party's position on Canadian federalism evolved, in many

respects, out of reaction to the centralizing policies of the Liberal Party in Ottawa. Messrs.

Diefenbaker, Fulton and Fleming often saw themselves as the defenders of provincial rights.

Following the war, Diefenbaker criticized the government for having "... taken the view that

when it feels like declaring an emergency it has the right to interfere with the legislative power

of the provinces.... "81 As early as 1952, he stated unequivocally that his conception of a bill

of rights purported in no way to infringe on provincial rights and powers.82 In fact, since the

Progressive Conservatives had opposed the BNA Act (#2) 1949, with its provision for a federal

amending formula but in the absence of provincial consultation, the Tories had become more or

less the party of provincial rights. This position was identified in more than one position paper

as a principle of the Progressive Conservative party. The "Conservative Position," as Gordon

Churchill referred to it, was one that respected the "rights and privileges" of the provinces.83

79 Grant Dexter, Winnipeg Free Press, "Mr. Diefenbaker's Hollow Resolution", 24 February 1955; Ibid., "Mr. Garson
and the Provinces", 24 February 1955.

80 Debates of the House of Commons, 7 February 1955, pp. 896-933.

81 Radio Address, C.B.C., Winnipeg, 10 June 1948, n A Bill Of Rights For Canada", Diefenbaker Papers, Speech
Series, vol. 7, no. 280.

82 Debate of the House of Commons, 24 March 1952, p. 720.

83 Gordon Churchill, "The Conservative Position", NAC, E. Davie Fulton Papers, M6 32 B11, vol. 6, "Party
Philosophy, 1955".
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This was echoed by Fulton in his own manifesto, and later adopted formally at the

national convention in Ottawa, 1956.

Had it been Diefenbaker's desire and intention to pursue a formal, comprehensive

rights, his party's position would have to have been distinguished or dismissed entirely.

conversely, Mr. Diefenbaker's intentions might have been moulded by party policy. In

case, discussion on the Bill of Rights had by the mid-1950s reached a point where the

and legal, implications were clearly understood. It is unlikely, however, that the

limits of the federal principle were a deciding factor in Mr. Diefenbaker's proposal. This

in part owing to his insistence, rightly or wrongly, that the federal principle was of

relevance to the protection of fundamental freedoms, and, more importantly, to his

support for parliamentary democracy.

What distinguished Mr. Diefenbaker from most parliamentarians of his time was

reverence with which he held Parliament.

One moment it's a cathedral, at another time there are no words to describe it
when it ceases, for short periods, to have any regard of the proprieties that
constitute not only Parliament but its tradition. I've seen it in all its greatness.
I have inwardly wept over it when it's degraded. 84

"Parliament is more than a procedure," he believed, "it is the custodian of the

freedom. "85 It has been noted already that Diefenbaker objected strongly to what he

to as government by order-in-council. He protested the increasing use by the executive

delegated legislative authority, a practice adopted in an effort to accommodate the

responsibilities and complexities of government. Combined, these developments amounted

84 Cited in John A. Munro, ed., The Wil and WISdom ofJohn Diefenbaker (Edmonton: Hurtig Publishers,
86.

805 Debales oflhe House of Commons, 22 September 1949, p. 146.
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in his opinion, a diminution of the powers and rights of parliament, and, consequently, its

capacity to act as the "custodian of the nation's freedom."

If Parliament had but one purpose it was, he believed, to represent. I~ this capacity, it

must also preserve and promote the rights of its constituents. The quality of civil liberty was

directly proportional to the quality of political liberty, and political liberty was attained through

a respect for, and understanding of, parliamentary institutions. No where was this syllogistic

conception of liberty more evident in Mr. Diefenbaker's political thought than in his views on

the role of Her Majesty's Loyal Opposition. It will be recalled that he often referred to the

Opposition as the "detergent of democracy." Throughout his parI iamentary career, he believed

that the measure of a successful democracy was the extent to which the Opposition was capable

of performing its "cleansing" role. His views on this role were best and eloquently expressed

in a speech in 1949 before the Empire Club of Canada:

The Opposition that fulfils its functions makes as important a contribution to the
preservation of the parliamentary system as does the Government of the day....
The role of the Opposition is an integral and important element of the
constitutional organization of Parliament. If Parliament is to be preserved as a
living institution, the Opposition must fearlessly perform its functions. When it
properly discharges them the preservation of our freedom is assured. The
reading of history proves that freedom always dies when criticism ends. The
Opposition upholds and maintains the rights ofminorities against majorities. It
must be vigilant against oppression and unjust invasions by the Cabinet of the
rights ofthe people... It finds fault; it suggests amendments; it asks questions and
elicits information; it arouses, educates and moulds public opinion.... It must...
prevent the short-cuts through democratic procedure that Governments like to
make.. .. .Without an Opposition, decision by discussion would end and be
supplanted by virtual dictatorship, for Governments tend to prefer rule by Order
in Council to Parliament, and bureaucrats prefer to be uncontrolled by Parliament
or the courts.... Parliament will only remain the guardian of freedom and our
free institutions so long as His Majesty's Loyal Opposition is fully responsible
and effective in the discharge of its functions (emphasis added).86 d

86 Cited in Patrick Nicholson, Vision and Indecision: Diefenbaker and Pearson (Don Mills: Longmans Publishers,
1968), pp. 135-36. Nicholson did not date this speech other than to state that at the time Diefenbaker was an
Opposition M.P.; However, crosslisting with the Speech Series of the Diefenbaker Papers shows that it was given
on 27 October 1949; Speech Series, vol. 8, no. 318.
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This quotation is deserving of its length, for it clearly illustrates the direct relationship as

understood by Mr. Diefenbaker between both the executive and Parliament, and the quality of

civil liberty and the efficacy of parliamentary institutions, the most important of which was the

institutionalized Opposition. Moreover, it lends itself fully to the argument that rather than

institutional reform, Diefenbaker addressed his concern for civil liberties within the structures of

parliamentary government.

Sir Ivor Jennings argued that the principles of freedom remain a part of the British

Constitution precisely because·they are accepted; they endure not as a consequence of laws, but

in the spirit ofa free people.87 In many respects, Diefenbaker conveyed a similar argument.

"I, of course, realize," he acknowledged, "that you cannot make mankind good by legislation."

Rather than attempt such, he set out to reaffirm, through his Bill of Rights, the principles and

ideals of freedom to which men could once again aspire to and accept. The" ... laws," he

explained to a radio audience in Prince Albert, "are only as strong as the demands of the hearts

and souls of the citizens for the achievement of the ideals set forth in the law. "88 It was his

experience that such principles were no longer accepted, certainly not by the Dominion

government.

That Mr. Diefenbaker wished to confine his Bill of Rights to the legal constraints of

parliamentary responsible government is further evident by his response to the criticism that his

declaration could easily be repealed by a later Parliament. "[E]xperience has shown," he replied,

"that when Declarations of Rights are made,. Government majorities, however powerful, are very

loath to incur the censure of the people by doing anything to reduce the ambit or the extent of

87 Sir Ivor Jennings, The British Constitution, 3rd ed. (Cambridge: Cambridge University Press, 1958), p. 213.

88 "A Bill of Rights ... Now?", Interview with John Diefenbaker, Canadian Business (September 1952), pp. 38-41;
Radio Address, CKBI, Prince Albert, Saskatchewan, 12 June 1953, Diefenbaker Papers, SpeechSeries, vol. 12, no.
435.



the rights provided for. "89 His "declaration" was proposal whereby the government, and, on

the whole, Parliament, would remain conscious of fundamental rights and freedoms. In effect,

his Bill of Rights was designed as a perpetual quasi-election issue, one which would bind

Parliament politically from ever violating civil liberties. Or, at best, it would require that

violations o~cur in a formal, deliberate, and visible manner.

In addition to institutionalizing a mechanism in which governments would be bound

politically, Me. Diefenbaker used his proposal to express his Christian democratic principles.

In accordance with Christian doctrine, Diefenbaker believed that every individual is free and

supreme in the eyes of God. His proposal was often coupled with religious references. The

Sermon on the Mount and the Ten Commandments were not legally binding, but neither were

they meaningless, or for that matter, ineffective. He desired to "... mobilize the spiritual things

of life... ", and appealed to such" ... supreme dec1aration[s] of spiritual ideas to support... the

individual to rise above sordid self-interest", of which he believed his Bill of Rights was one.

His Bill of Rights gradually assumed a communitarian face inasmuch as the religious zeal with

which he pursued it implied communitarian values as well as individual freedom. The religious

principle provided society with a soul, a spiritual foundation on which the individual would not

allow freedom to degenerate into "sordid self interest. "

It also, according to Diefenbaker, was an effective counter to what he saw as the

increasing appeal to communism, the antithesis to "Christianity and everything it [stood] for. "90

Diefenbaker had mixed feelings toward Communists. In the early stages of the Bill of Rights

movement, Diefenbaker replied to a concerned constituent that" ... any suggestion that the rights

89 Canadian Business Interview, p. 40.

90 Debates of the House of Commons, 24 March 1952, pp. 722,720.
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of Communists will be protected under a Bill of Rights is not in accordance with the facts. 1191

Nine years later in 1956, he felt that the laws regarding treason and sedition should be

strengthened to meet modem treasonable activities, IIas practised by the Communists, II but he was

"... absolutely opposed to legislation to control thought."92 These responses reveal in some

respects a paradox in Diefenbaker's thought, but they were nevertheless conducive to the

parliamentary principle: that values, civil liberties and fundamental freedoms, stem from the

centre. If religion moulded social values, then Parliament must mould political values.

It would seem, then, that no legal or logical contradiction existed between Mr.

Diefenbaker's drive for a bill of rights on the one hand, and his insistence that Parliament remain

supreme on the other. The former was in fact viewed by Diefenbaker as a means to securing the

latter. Parliament was the guardian of freedom, and a declaratory bill of rights would merely

reaffirm that by strengthening the institutions which govern it. However, in the next chapter it

will be shown that when the time came for Diefenbaker to convey that message, he faltered, thus

leaving the impression that unless Parliament was legally bound by a bill of rights, it was

meaningless.

91 Diefenbaker to N. Clarke Wallace, 30 June 1947, Diefenbaker Papers, vol. 3, 1940-56 Series, vol. 3, p. 001534.

92 Diefenbaker to Peter McDennaid (Eastern Vice President, Progressive Conservative Student Federation), 26 March
1956, Diefenbaker Papers, 1940-56 Series, vol. 79, p. 063321.



"I am a House of Commons man" ; Diefenbaker and the Politics of Freedom

Finally, after three attempts, Mr. Diefenbaker became leader of the Progressive

Conservative party in December, 1956. The convention was no sooner over when Conservatives

focused their energies on the impending General Election. The last one had taken place in 1953.

It was hinted, and generally believed, that the Liberals would go to the polls in the coming

spring. The Tories had to act quickly; policy needed drafting, strategy needed planning.

The substance of the party's policies is for obvious reasons not relevant to this discussion.

What is relevant, however, are the resolutions relating to Parliament and their possible

implications for a bill of rights. The party pledged itself to restore, if elected, the supremacy of

Parliament and all that it entailed. For instance, it was recommended that orders-in-council be

limited, and that the use of closure be abolished.! Thes-e recommendations were drafted in

response to specific actions taken by the Liberal government in previous years. The so-called

government by "decree", or order-In-council has already been noted. In addition to this, the St.

Laurent government, in 1956, imposed closure, a procedure whereby debate was brought to a

close in an effort to secure an immediate division, to ensure quick passage of C.D. Howe's

Pipeline Bill.

Clarence Decatur Howe was without question a talented and remarkable figure. His

career, a successful mix of academia, business and politics, is testimony to that.2 But in his

I Report of the Committee on Resolutions and Policy as Adopted by the National Convention, December 14, 1956,
NAC, E. Davie Fulton Papers, MG 32 Rll, vol. 26.

2 See Robert Bothwell and William Kilbourn, C.D. Howe: A Biography (Toronto: McClelland and Stewart, 1979).
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ability to act decisiv~ly, he was also a very impatient man, one frustrated by rules of procedure

and indifferent to legitimate uses of power. He very often displayed an unnerving contempt for

Parliament, or to use the words of Diefenbaker, he "... had no more use for Parliament than

Satan has [sic] for Heaven. "3 On 14 May 1956, Howe stood in the House to introduce the

Pipeline Bill, which included a loan proposal of 80 million dollars to Trans-Canada Pipeline Ltd.,

and he served notice, literally, that unless it received Royal assent by 5 June, closure would be

imposed when and where necessary to ensure that it did. The next two weeks wete filled with

procedural wrangling. The Opposition tried to counter closure with points of order and questions

of privilege, but they were ruled out of order, if even recognized, by the Speaker. To

Diefenbaker, the actions of Howe and the rest of Cabinet resembled very much those of Charles

I during the early seventeenth-eentury. When his colleague, Donald Fleming, was suspended

from the House, Diefenbaker cried out, "Farewell, John Hampden!", referring to the

parliamentarian who had defied Charles' arbitrary rule, and was arrested fot it.4

The events leading up to "Black Friday" are well known and have been relayed in detail

elsewhere.s Suffice it to state that following Speaker Rene Beaudoin's decision not to allow a

CCF motion critical of the "undignified" manner in which the Pipeline Bill was proceeding to

stand, chaos broke out in the House. Horrified and outraged, several members rushed the

Speaker's Chair waving their fists. Charges that the Speaker had violated the rights of

Parliament, and that he had conspired with the government in the dark of the previous evening,

were voiced over the provocative chanting of the government members.

3 One Canada. vol. 2. p. 21.

4 Ibid. vol. 1. p. 246.

S See Bothwell and Kilbourn. pp. 283-316; and William Kilbourn. Pipeline (Toronto: Clarke. Irwin and Company.
1970). pp. 111-34.



There was an obvious degree of arrogance evident in the government's position. And

the. potential of gaining political mileage from it was great. But George Drew, leader of the

Progressive Conservative Party, sensed that the prospects of uniting the party on the issue were

slim;6 after all, the Liberals had delivered' the pipeline. Once Diefenbaker was elected leader,

however, election strategy was altered. Rather than conduct a costlbenefit analysis of the

pipeline, the Conservatives decided, albeit reluctantly, to emphasize the damage inflicted on

Parliament and democracy by an arrogant and morally bankrupt Liberal government. In his

memoirs, Mr. Diefenbaker wrote that the "...Pipeline Debate was not a sudden expression of a

disregard of Parliament ... [ but, rather, it] was the culmination of a process that had continued

virtually unabated from the days of war. "7 This statement is significant, almost profound, for

two reasons: one, it clearly expressed his feelings for the Liberal government; and two,

inasmuch as the pipeline debate represented a conscious violation of parliamentary procedure,

and, by extension, the liberties and freedoms guaranteed through it, it clearly identified the

maintenance of parliamentary government and democracy as Mr. Diefenbaker's chief concern.

His feelings were shared also by his colleagues in the party. It has often been argued,

and generally believed, that Canadian political parties are devoid of any coherent ideology. But

as Professor Meisel correctly noted,' in his study of the 1957 election, the Progressive

Conservative Party of the mid-fifties was driven by a concrete set of principles. 8 Two of the

party's strongest intellects, Davie Fulton and Gordon Churchill, prepared position papers,

treatises of a sort, for the party. Fulton, the bilingual war veteran from Kamloops, was a dyed

in the wool conservative, so to speak. He advocated economy in government, fewer restrictions

6 Bothwell and Kilbourn, pp. 317-18.

7 One Canada, vol. 1, p. 245.

8 Meisel, p. 40.
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on business, decentralization of power, and the recognition of individual worth, to name

few measures.9 In a paper plainly entitled "Canada, Crown and the Commonwealth", he

of the importance of the Crown in Canada: it was, he argued, the "... keystone of the

[parliamentary] structure." In essence, he accepted the King-in-Parliament

parliamentary government first developed by parliamentarians in Stuart England. The

was accorded ... unlimited theoretical powers to exercise in the name of the Crown [,

severe practical limitations [were placed on their use in accordance with the

responsibility to Parliament." lO Similarly, Churchill, in his own twenty-page manifesto,

that one of the principles of Conservatism was to recognize the ... House of Commons [as]

apex... of democratic government" in Canada. He concluded, echoing his leader's concerns

arguments, that the "... symbol of our freedom is to be seen in the sovereignty of

They were all in agreement that the supremacy of Parliament ought to be restored

maintained. After all, they had first hand experience with the actions of "Dictator"

they often called him, and an autocratic and contemptuous Liberal government. But they

not "agree on whether to pursue this as an election issue. Policy was one thing, but strategy

another. Could the electorate be relied on to understand the intricacies of

responsible government? Did they even care? To be sure, they had been exposed to the

at issue during the pipeline debate, but by the time the General Election was called in May,

that debate was already almost a year old. Many Conservatives believed that not only was

public unfamiliar with the details of parliamentary government, but that it had by then

9 E.Davie Fulton, "Progressive Conservative Philosophy", NAC, E. Davie Fulton Papers, vol. 30, "Party
1948" .

10 E.Davie Fulton, "Canada, Crown and the Commonwealth", 21 June 1955, Diefenbaker Papers, 1940-56
79, pp. 063281-305.

11 Supra, chp. three, fn. 83.
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about their abuse by the Liberal government. Mr. Diefenbaker, however, insisted that Pari

was the issq.e, and that he would pursue that issue with vigour. From that point on, he

in what can accurately be called the politics of freedom. If he could convince the voters,

believed, that under a Liberal government their freedom and the integrity of their free

were limited, he could win the election. In his first campaign speech, he pledged with

heart: "I am a House of Commons man"12, alluding, of course, to the pipeline debate.

At party headquarters, the Conservatives received direction from their chief

Dr. Merril W. Menzies, a graduate of the London School of Economics, and, to their

a disaffected Liberal. 13 Menzies, though noted for his work on Diefenbaker's

development proposal, drafted memoranda on every conceivable subject, from fiscal

to nuclear arms. Though he need not have advised Mr. Diefenbaker on the relations

liberal democra~y and parliamentary government, he offered his opinions nevertheless.

fundamental issue, he believed, was to strike the "proper balance between freedom

authority. " Authority must be exercised with the freedom of all in mind, he argued.

Liberals (and he singled out Howe, S1. Laurent, and Pickersgill) were under the illusion

sovereignty, all authority, stemmed from election mandates. In Menzies' opinion, they did

understand parliamentary democracy, and therefore could not recognize their own abuses.

given a mandate, they claimed to be immune from all checks and balances, including

Opposition and the rule of law. They mistook "government supremacy" for

supremacy. Sovereignty, Menzies noted, though theoretically a function of the Crown,

practice, tlelegated to Parliament by the people, the minority as well as the majority.

Liberals failed to understand this, and it was incumbent on Diefenbaker to impress on the

12 Stursberg, Leadership Gained, p. 38.

13 Meizel, p. 42.
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that what was at stake in the election was the spirit of freedom embodied in

democracy. 14

What, it may properly be asked, did all this mean for a bill of rights? Some were

opinion that Diefenbaker had reneged on his commitment to a bill. "[I]t was not

Alexander Murray wrote just hours before the polls closed on 10 June 1957, "to

the issue of ... the supremacy and rights of Parliament avoiding [sic] the main issue

Canadian Citizenship, including naturally a Bill of Rights .... It was his impression that the

of Rights proposal had been ignored throughout the campaign. He warned Diefenbaker that

would question the inconsistency of his position. IS But were his positions on

supremacy and civil liberty inconsistent with each other?

To be sure, obvious and repeated references to a bill of rights were scarcely

Diefenbaker during the campaign. Though he did reaffirm his promise to pass a bill, the

issues of the election were Parliament and leadership. Allister Grosart, who grudgingly

the position of national director for the party, chose to structure the whole campaign

Diefenbaker, his personality and ideas. "It's time for a Diefenbaker government, If read

Progressive Conservative slogan. 16 Given Diefenbaker's message, it might well have read:

time for a Diefenbaker Parliament." And in that message, there were implicit references to a

of rights. When he charged that the Liberals If ••• trampled on the rights of Parliament, ...

up the Constitution, [and] trampled on the rights... of free men... , If he quite deliberately

the rights of Parliament with those of "free men. "17 Again, Diefenbaker's conception of a

14 M.W. Menzies, "Parliament", 3 June 1957, Diefenbaker Papers, First Leader of.Opposition Series, vol.
391.8, pp. 14603-08.

IS Alexander D. Murray to Diefenbaker, 10 June 1957, Ibid., vol. 22, file 413.1, p. 15394.

16 Stursberg, Leadership Gained, p. 51.

17 Supra, chp. one, fn. 13.
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of rights, the purpose of which was to bind Parliamently politically, was premised on the notion

of a free Parliament, One which was morally obliged to protect individual rights. Thus, that he

made little mention of a bill of rights did not amount to any inconsistency in his position.

Rather, because Mr. Diefenbaker was concerned more with political as opposed to institutional

reform (inasmuch as a bill of rights naturally raised questions of institutional reform), he chose

instead to emphasize the combined issues of Parliament and freedom. One institutional reform

that he did recommend, however, was the selection of a permanent Speaker to ensure that the

rights of Parliament would be interpreted in a non-partisan manner. But this, too, reinforced his

view on parliamentary supremacy. For the most part, the institutions of parliamentary

responsible government were sufficient; it was the callous manner in which they were regarded

by others that required reform: it was a case of "tum the rascals out!"

A Bill of Rights for Canada

It was fitting, given Diefenbaker's reverence for Parliament and all that was British, that

Her Majesty, Queen Elizabeth II, read the Speech from the Throne opening the 23rd Parliament

on 14 October 1957. The Throne Speech itself made no mention of a bill of rights for Canada,

but it opened on a note that was to influence the legislative programme as a whole.

Parliamentary government has been fashioned by the wisdom of many centuries.
Its justice, authority and dignity are cherished by men of good will. It will be
the high purpose of my ministers not only to preserve these qualities.but to take
steps to make both houses of this parliament more effective in the discharge of
their responsibilities to the people of Canada. 18

The legislative programme was confined to addressing the pressing economic issues of the time,

among them, unemployment. Though it received no mention, Fulton, the Minister of Justice,

18 Debales oflhe House of Commons, 14 October 1957, p. 5.

j 



had assured the press in the previous summer that the proposal for a bill of rights was

~review by his department. 19 As he later recalled it, Fulton had merely raised the issue of a

at an initial staff meeting as a matter for which his staff should be prepared. To his surprise,

pleasure, Elmer Driedger, the Associate Deputy Minister responsible for drafting

opened his briefcase and produced a draft bill of rights.3) Driedger and the Deputy

Wilbur Jackett, were veterans of the department, joining in 1941 and 1939, respectively,

perhaps only stood to reason that they would be prepared for any .eventuality: they

doubtless aware of what a victory for Diefenbaker meant.

The decision to proceed unilaterally with a parliamentary statute was made soon

"fairly quickly," to use Fulton's words. 21 Shortly before Christmas in 1957, Fulton met

both Jackett and D.H.W. Henry, another department official, and it was agreed that a

rights in the form of a constitutional amendment would necessarily require the consent of

provinces, and, moreover, that the prospect of securing agreement was remote. This was

obvious argument against entrenchment by constitutional amendment, but more important to

discussion was the enthusiasm shown for a declaration of "... broad principles [in the

an interpretation act.... "22 This was in fact the suggestion of Jackett.

Though more must be said on this later, in considering this decision versus

two factors must be borne in mind. One of them is the extent to which Mr.

participated in the decision. Donald Fleming, the Minister of Finance, later recalled

19 "Rights Bill Under Study, Fulton Says", 14 August 1957, The Winnipeg Free Press.

20 Mr. Justice E. Davie Fulton, His Memories wilh Peler Siursberg, transcript of interview, 2 December 1980, a
oral history project of the Parliamentary Library and the Public Archives of Canada (now NAC).

21 Ibid.

22 "Memorandum for the File", 17 December 1957, NAC, Justice, RG 13, file 180667, "Canadian Bill of
1957.
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Diefenbaker was not inclined to interfere in the operation of government departments.23

echoed Fleming's remark, adding that. there was "no disagreement" over the form that the

was to take.24 It is unlikely, however, that this agreement resulted from

unwillingness to interfere, for, after all, he was personally dedicated to passing the Bill of

for Canada. If he had any reservations, he most certainly would have made them

Secondly, there is ample evidence to suggest that the possibility.of a constitutional

was never considered seriously, that instead it was mentioned only to ensure that all

were covered. Jackett, Driedger, and even Henry, the ranking department officials, had

served under F.P. Varcoe, the former Deputy Minister who not only saw no need for a

rights that would diminish parliamentary sovereignty but who viewed Diefenbaker's

largely as a political matter.25 These feelings more or less remained in Varcoe's absence.

specifically, it was argued by Jackett and Driedger that even if a constitutional amendment

feasible, not only would it signify a surrender of legislative sovereignty but future

to remedy unforeseen or undesirable consequences would require participation by the

Kingdom Parliament.26 There was no domestic amendment procedure that could be used

would apply to the provinces. And that pretty much ended the discussion on entrenchment.

respect to legislative sovereignty, a memorandl;lm drafted by Jackett summed up the

position toward it and the proposed Bill of Rights. It struck a compromise. The Bill was

drafted and hopefully interpreted to prevent "... unintentional or unconscious

restrictions on human rights and fundamental freedoms" (emphasis mine). In other words,

23 Stursberg, Leadership Gained, p. 179.

24 Supra, for. 20.

2S Supra, chp. three, p. 61, rn. 62.

26 "Bill of Rights", 27 March 1958, Justice, file 180667.
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propos.ed Bill would not be "... interpreted as authorizing .:. an encroachment."27 This, it

believed, would go a long way to addressing fears over an increasingly restrictive

and bureaucracy. More importantly, by providing room for intentional or conscious

of civil liberties, the integrity of parliamentary sovereignty remained virtually intact.

The approach taken by the department, and Jackett in particular, toward the Bill of

bore an uncanny resemblance to that of Diefenbaker. The department even shared

concerns. It was repeated in several memoranda that the purpose of the Bill was to mitigate

consequences to individual freedom posed by the growing complexities of governing a

social and economic system. Though it was asserted that ... Canadians today enjoy the

rights and fundamental freedoms that would be the subject matter of a Bill of Rights,"

believed that

[t]he case for a Bill... might be based on the fact that our modern social and
economic system requires such a volume of complex statutory rules and
regulations and such a vast administrative organization that there is an inherent
danger that the "rights II and IIfreedoms" of the individual have been in the past,
and will be in the future, sacrificed in favour of administrative or other
advantages.28

It will be recalled that one of Diefenbaker's fears was the delegation of authority by

to a growing number of regulatory and administrative bodies through orders-in-council. This

an adverse effect on the principles of responsibility and accountability. One method by

those principles could be restored, Diefenbaker recommended, was to establish a

committee to look into violations of civil liberties. This was recommended in conjunction

a declaration or bill of rights. In either case, Parliament would be made aware of, and

responsible for violations. By drafting a bill that would ensure that all violations, or, for

rT "Memorandum Re: Bill of Rights", 19 March 1958, Ibid.

28 "Memorandum for the Prime Minister", 29 April 1958, Diefenbaker Papers, Prime Minister's Office Series,
365, fIle 413.1, pp. 285122-27.
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matter, protections of civil liberties stemmed from Parliament in statutory form, Jackett, perhaps

unwittingly, provided Diefenbaker with virtually exactly what he asked for. The genius of the

proposal was its compatibility with the parliamentary principle; that is, political values would

continue to originate from the centre.

Fulton presented the proposal to Cabinet in May, 1958. By then, Diefenbaker had

secured a second mandate with a massive majority. Rising unemployment was a chief priority

for the Diefenbaker government, but the legislative programme did indicate that the Bill would

be considered. Cabinet was presented with a ten page document comprised of two memoranda,

one addressed to the Minister of Justice and the other to the Prime Minister, as well as a draft

Bill of Rights, outlining the approach taken by the department. Omitted from the memorandum

addressed to the Prime Minister were the "theoretical reasons" which underlined the approach

taken by the department officials. To provide "absolute legal protection" of freedoms, it was

argued, would require "constitutional limitations on the powers of Parliament.... Though these

remarks were addressed to the Minister of Justice, the Prime Minisiter was informed o~ the ...

profound effect [constitutional limitations have had] on the scope of the law-making authority of

Congress and the States, .... In the end, of course, Mr. Diefenbaker was privy to all

information. In the discussion that followed, two important points were made. It was noted that

if the rights and freedoms mentioned "have always prevailed, II as the proposed Bill was drafted,

then the necessity of the Bill would naturally be questioned. The reasons for this approach were

probably understood, but politically they were a hard sell. Further, it was argued that the words

"enacted before or after the commencement of this Act", referring to the laws to which the Bill
,

would apply, could be construed as binding future Parliaments. There were questions as to the

desirability, if not legality, of this provision. Other than one other concern irrelevant here, the

" 

" 

" 
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Cabinet approved of the Minister's report. It is interesting to note that there was no mention of

the POs~ibility of a constitutional amendment. 29

Fulton immediately raised these concerns of Cabinet with his department. Driedger

assured him that the Bill did ... not purport to bind future Parliaments. II The clause in question

was ... merely a rule of interpretation and not of legislation ... directed to the judiciary.... II In

fact, it was consistent with the form of similar provisions within the Interpretation Act, R.S.

1952, an act which reserved to Parliament the power to repeal or amend any legislation.30 This

issue was temporarily resolved, but its significance would carry through to the final vote in

Parliament. Departmental officials, Fulton, and Cabinet as a whole, were all firmly committed

to the principle of parliamentary supremacy.

This commitment manifested itself in several other ways. When the proposal came up

again for discussion in Cabinet, it was pointed out that action pursuant to either the War

Measures Act or the Defence Production Act was, of necessity, very likely to violate the rights .

and freedoms codified in the Bill of Rights. Since the provisions in the Defence Production Act

likely to conflict with the Bill of Rights were to expire in the coming year, Cabinet focused on

the War Measures Act. It will be recalled that Mr. Diefenbaker and a good number of other

Conservatives ~hile in opposition opposed various actions taken under war measures. In the

ensuing discussion, however, it was reported that "There was a great deal to be said for including

a saving clause in respect of the War Measures Act in the Bill of Rights [for war measures were]

29 NAC, Records of the Privy Council Office, RG 2, series ASa, vol. 1898, Cabinet Minutes and Conclusions, 10 May
1958; the two memoranda are filed as Cabinet Document no. 111/58, but are also found in Diefenbaker Papers, Supra,
fn.28.

30 "Memorandum For the Minister of Justice", 12 May 1958, Justice, file 180667-1, "The Canadian Bill of Rights",
1957. .
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clearly required· in times of emergency. "31 Another alternative was to amend the Act

either case, discussion centred on the relationship between Parliament and the executive.

It perhaps ought to be mentioned that the fear of war was very real at the time,

followed that any government would be concerned with its capacity to conduct a war

Fulton presented Cabinet with two drafts, one which exempted the War Measures Act

proposed Bill, and another which provided for the Act's amendment by the Bill. Fulton

the latter. As he explained it, the Act would come into force, and consequently override the

but only through a proclamation of the Governor General-in-Council. Parliament

thereafter be provided not only with an opportunity to debate the proclamation but to revoke

In opposition, Fulton, Diefenbaker and others had resented Parliament's inability in

situations to influence executive action that affected human rights and freedoms.

proposal was put forth with the assurance that Parliament, not the executive, would

determine the quality of civil liberty.

Robert B. Bryce, Clerk of the Privy Council and Secretary to the Cabinet, entered

debate with a third alternative. Such a contribution was not uncommon for the nation's

public servant; he frequently offered advice and assistance of every kind. Though

was initially suspicious of him, Bryce became "... almost the only mandarin

trusted."33 Two days before Cabinet met to discuss Fulton's options, Bryce wrote

outlining his thoughts on the matter. He referred to the "sweeping simplicity" of Fulton's

option, the one which merely exempted the War Measures Act from the application of the

31 Cabinet Minutes and Conclusions, vol. 1898,27 May 1958.

32 Ibid.

33 J.L. Granatstein, The Ottawa Men: The Civil Service Mandarins, 1935-1957 (Toronto: Oxford University
1982), p. 270.
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He thought, if slightly amended, it could be defended. While Fulton's preference" ...

the rights of Parliament... ", Bryce argued, it quite possibility could bring about the defeat

government if the so-called proclamation were revoked. Moreover, he questioned

would be feasible to gather together enough ministers (four) to issue a proclamation in a

situation we now contemplate... (perhaps a nuclear strike?). As an alternative, he

...more significant and selective role for Parliament in wartime....

In essence this role would be that Parliament must take positive action in order
to continue in effect for more than ninety days any measures taken under the War
Measures Act which in fact infringe upon the rights and freedoms recognized in
the Bill of Rights.34

This, it was believed, would put the government to some trouble to explain and

continuance of war measures before Parliament. Bryce's proposal was in principle

Fulton's inasmuch as they both purported to check the executive in one way or another.

It is not known how, or even whether if, Diefenbaker replied to Bryce's

When Bryce spoke up in Cabinet, Fulton countered that it might be inconvenient to

Parliament take action after ninety days have elapsed.35 Mr. Diefenbaker did not

debate. In the end, Cabinet sided with Fulton. The Prime Minister arguably could have

either one of the two proposals. Bryce's suggestion was perhaps the more effective

Parliament would debate the continuance of war measures having had enough time to

their use, need, and impact on rights and freedoms. Parliament's consent under Fulton's

would be immediate and final. One possible reason for supporting Fulton's proposal,

was C.abinet solidarity after all, Bryce was not an elected member of Cabinet. Also,

34 Bryce to Diefenbaker, 4 June 1958, Diefenbaker Papers, vol. 17 of Restricted Sub Series, file 413.1
286526-28.

35 Cabinet MinUles and Conclusio~, vol. 1898, 6 June 1958.
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amendment to the War Measures Act would give the impression that the supremacy of Parliament

in relation to these matters should never be violated, let alone even deferred until another time.

Before being introduced in the House for first reading, the proposed Bill of Rights was

put to yet another test of parliamentary supremacy. Parliamentary Counsel, Maurice Qlliver and

R. Batt, prepared a lengthy memorandum on the Bill of Rights which they addressed to Bryce,

who in tum notified Mr. Diefenbaker. They were concerned about section four of the draft Bill

(section three of the final draft). It gave to the Minister of Justice the authority to review all

future legislation to ensure that it was consistent with the provisions in the Bill. The intention

was to limit the occasions in which the courts would have to interpret the BilI.36 In their

memorandum, Qlliver and Batt argued that section four

... gives the Minister of Justice and his deputy a veto over all legislation
proposed by the House... ; it provides them in a practical way with the power to
suspend or delay Bills during a session.... It gives them judicial powers to
determine and define, inter alia, what is life, liberty, personal security, property
and its enjoyment, discrimination, race, national origin, colour, religion, sex; in
addition, to decide what is freedom of religion, of speech, of assembly and
association, of the press.37

While they recognized that the Bill was declaratory in form, and therefore posed no threat to

parliamentary government, they did feel that the Minister of Justice and his deputy were given

priority over "... Parliament. and the judiciary as the givers and protectors of human rights and

freedoms." They concluded on a note of irony:

While the Bill purports to declare the rights and remedies of the Canadian
people, it deprives them of their greatest and all-powerful remedy -- the
supremacy of the Parliament of Canada.38

36 Supra, fn. 30.

37 "Memorandum Re: Bill of Rights", 7 August 1958, Diefenbaker Papers, Reference Series, vol. 68, pp. 39821-25.

38 Ibid.



Bryce [1£st forwarded the d~cument to Fulton. In his reply, Fulton said that "...

of us [he and Jackett] share the view that Section 4 of the draft Bill would confer on

Minister... any power to do things for which he now has no constitutional authority.... "39

the copy of the memorandum found in the Diefenbaker Papers, the word "nonsense"

sketched alongside the claim that the Minister was given "judicial powers."40 In any event,

claims of Parliamentary Counsel were serious enough to have Cabinet called to discuss

In Cabinet, Me. Diefenbaker said that he was "... not entirely satisfied with the draft BilL .. ",

that he did not wish "... the derogation of existing rights of Parliament" to be implied in

Bill.41 He appeared to have been made uneasy by the claim that Canadians were

the principle of parliamentary supremacy in the Bill enough, at least, to insist again that

principle be preserved. One cannot overstate the importance of Diefenbaker's concern,

clearly defined his intentions with respect to the Bill of Rights. Fulton thought that the

of Parliamentary Counsel could be met by deleting the words in section four "and shall take

steps as appear to him [the Minister] to be necessary" (line 34 of the draft Bill), and through

Prime Minister this was recommended to Cabinet.42 It was accepted.

39 Fulton to Bryce, 11 August 1958, Diefenbaker Papers, vol. 17 of Restricted Sub Series, me 413.1 Conf.,
286524-25.

40 Supra, fn. 37; It is difficult to detennine whose hand this is. Of the three who are known to have
document, it is certainly not Fulton's, but it may that of Bryce, if not Diefenbaker.

41 Cabinet Minutes and Conclusions, vol. 1899, 26 August 1958.

42 Supra, rn. 39; Ibid.
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Critics andCritigues

Cabinet decided that the Bill receive first reading in September 1958, but

session was approaching a close, it was thought that rather than debate the matter briefly

have it then go to committee, the Prime Minister should instead indicate that the

desired to receive public representations. There was no political capital to accrue from so

a debate. 43 Politie~ly, it was both a dangerous and generous "gesture. There were many

were anxious to voice their opinions on the matter, and if the government appeared

enough to listen, then that was all for the better. But the government, it must be

was committed to its proposal, especially the form that the Bill was to take. If it was

to hear representations, it had better be prepared to defend its position. What was

an innocent strategic tactic of delay, a display of concern for public consultation and

became a nightmare of counter proposals (some of which were outlandish), that almost

Diefenbaker to concede the merit in some of them. At the same time his government

ridiculed for the proposal, Mr. Diefenbaker's inability to defend its terms (largely its

contributed to the government's later mishandling of it.

Even while Cabinet was studying the Bill, Mr. Diefenbaker received written

from interests of every kind. Eddie Goodman, a Toronto based lawyer and strategist for

Ontario organization of the national partYW, took a particular interest in the Bill of Rights.

a graduate of the distinguished Osgoode Hall, then associated with the University of

Goodman's legal opinions were shaped by the "great ones" in constitutional

43 Cabinet Minutes and Conclusions, vol. 1899, 27 August, 1958.

44 See, for his work on the 1957 and 1958 campaigns, Edwin A. Goodman, Life o/the Party: The Memoirs
Goodman (Toronto: Key Porter Books, 1988), pp. 51-72.
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W.P.M. Kennedy and Bora Laskin, for example. Laskin, a future Chief Justice of the Supreme

Court of Canada, became a close personal friend of Goodman.45 It was in the same period this

friendship was cemented that criticism of the Court's failure to establish" ...clear, majority

support for... an implied bill of rights [was a] contributing factor in the movement to establish

a formal [constitutional] bill of rights in Canada."46 For some, this may have been the case,

but Goodman, and indeed Laskin, were actually encouraged by the recent jurisprudence

discharged by the Court, encouraged enough to argue that there was no need for a Bill.

Goodman had access to the Prime Minister, and through Goodman, so too did Laskin. Goodman

was of the opinion that in view of the Court's decision in the Birks case [1955], it was "... not

too much to hope that the Supreme Court of Canada might hold... the basic-liberties such as the

freedom of utterance, conscience, of association and of person, ... to be only with [sic] the

legislative competence of the Federal Government." To recall: the decision of six of the nine

Justices in Birks was based on the ground that legislation compelling observance of religious

practices, or affecting the freedom of religion, was a criminal matter, and therefore pursuant to

Parliament's criminal law power under section 91 (27).47 This continuing trend, one that began

with Justice Cannon's correlation between citizenship and civil liberties in the Alberta Press Case,

made it apparent to some that civil liberties were sufficiently recognized through the Court's

interpretation of either the division of powers, or the common law. Seeing this from a legal

vantage point, Goodman concluded: "It is unnecessary, of course, for me to urge upon you the

45 Ibid., p. 14, 46.

46 Supra, chp. three, p. 66, fn. 78.

47 Goodman to Diefenbaker, 3 July 1958, Diefenbaker Papers, Prime Minister's Office Series, vol. 365, file 413.1,
p.285036.
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desirability of a Bill which would take this position if there was a reasonable hope of it

sustained by the Court. "48

Laskin, the legal scholar, went much further than his friend and student, though

somewhat different direction. Through Goodman, he prepared a memorandum for the

Minister on the Constitutional Power Respecting a Bill ofRights For Canada. In it, he gave

was already by then a predictable argument.

Recent tendencies to re-invigoration of the federal power to legislate for the
peace, order and good government of Canada (which in truth is the only power
of Parliament, and of which the enumerations in s. 91 are mere illustrations)
provide a substantial basis for concluding that either alone, or in association with
the criminal law power, it will support exclusive federal authority to deal with
civil liberties (emphasis mine). 49

This was Laskin par excellence. It would seem, then, that he could accept

proposal, inasmuch as it was to be an initiative of Parliament. Both he and Mr. Diefenbaker

planned to meet with Goodman to discuss the matter but it is not known if a meeting ever

place. When Diefenbaker's proposal became public, Laskin was less than sympathetic.

Laskin attended a National Conference on Human Rights in December 1958, and, as

writer informed Mr. Diefenbaker, he ... lashed out against the Bill unmercifully.... "so

came to Ottawa to play, as he put it, "devil's advocate." Committed though he was to

intentions of the Diefenbaker government, he described the Bill as a "pious declaration," a

and tepid affirmation of a political and social tradition.... He preferred to h~ve a Bill by

of constitutional amendment, one which would restrain legislative power. He appreciated

political difficulties in passing a comprehensive amendment, but he expressed the opinion

41 Ibid.

49 Bora Laskin, "Constitutional Power Respecting a Bill of Rights For Canada", 3 July 1958, Diefenbaker
Reference Series, vol. 68, pp. 39812-20.

50 John Fenston to Diefenbaker, 20 December 1958, Diefenbaker Papers, Prime Minister's Office Series, vol.
fIle 413.1, pp. 285586-87.
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since the provinces were without legislative competence to deal with civil liberties, and

therefore already bound, there could be "... no political objection to a constitutional

that would limit the federal parliament as well. II This was an interesting argument (and it

be discussed below), but of particular note was Laskin's inference that the Bill was

create confusion. In fact, since the Court was already moving in a direction which gave

to civil liberties, and if Diefenbaker's Bill was all that could be offered to speed up that

then he preferred "no Bill at all. "'I

Mr. Diefenbaker, never one to take criticism well, took Laskin's remarks

If there was any consolation, it was that Laskin's attack prepared him for what was to come.

Canadian Bar Association quite naturalIy had a vested interest in the proposal. And

might reasonably be argued that it was in the interest of almost every lawyer to endorse

proposed Bill, support from the Bar, however, was not forthcoming. Irving Himel, the

secretary for The Association for Civil Liberties, and staunch supporter of Diefenbaker's

(though, ideally, he wished to have it entrenched), solicited the Bar's support in the

1959. It was thought that the two organizations could form a common front." But W.S.

the then president of the Bar, declined Himel's invitation. He explained that during their

Winter Council meeting held on March 2 and 3 of that year (and attended by 135 lawyers),

almost everyone present [felt] that a Canadian Bill of Rights was neither required

advisable.... " Shortly thereafter, he and other members bad met with Diefenbaker to

their concerns and ask for more time, but were given no assurances. 53 In fact, in the

51 Bora Laskin, "The Proposed Bill of Rights", presented at the National Conference on Human Rights, 10
1958, found in NAC, Justice, me 180667, "Canadian Bill of Rights", 1957.

52 Goodman to Diefenbaker, 13 January 1959, Diefenbaker Papers, Prime Minister's Office Series, vol. 366,
413.1, pp. 286137-38.

53 NAC, The Canadian Bar Association Papers, MG 28 169, me 123, W.S. Owen to Irving Himel, 17 April
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Minister's opinion, as Mr. Diefenbaker informed Goodman, they had been given enough time

already.54

Whether the views and opinions of the executive corresponded accurately to those of the

membership is open to question. Owen was of the opinion that ... the vast majority of lawyers

... are opposed to the enactment of a Statute which must inevitably set up in rigid form those

rights which are presently guaranteed to us by long custom and usage under the protection of our

courts."$5 S. E. Fennell, the Honorary Treasurer, confirmed these remarks adding that there

were "... apparently some, ... and [they] may be said to be a small minority, who are prepared

to support the Bill in its present form." 56 That there should be no Bill at all was an interesting

consensus. Their reasons were even more so. Apart from rigidity, it was argued that the Bill

if enacted would" ... tend to confusion, misunderstanding and expense. Moreover, at an

annual meeting of the Alberta section of the Bar (each province had its own affiliate), the

question was raised, presciently it now appears with the benefit of hindsight, whether the Bill in

any form would lead to a citizenry ... more aware and jealous o~ their rights. lisa

But the executive members of the Bar, notwithstanding their views and their interpretation

of those of the membership, were sure of one thing: the Diefenbaker government was committed

to passing a bill of rights, one which was most likely similar in form to the one already proposed.

Rather than appear too critical, and hence risk the possibility of failure altogether, it was decided

that recommendations should be made to bring about the best bill possible. In short, the Bar

54 Diefenbakerto Goodman, 13 March 1959, Diefenbaker Papers, Prime Minister's Office Series, vol. 366, file 413.1,
p.285461.

55 Bar Association Papers, W.S. Owen to Donald McInnes, 12 January 1960.

56 Ibid., S.E. Fennell to Donald McInnes, 15 January 1960.56

57 Ibid., W.S. Owen to Donald McINnes, 8 February 1960.

58 Ibid., Alberta Branch Cnaadian Bar Association Midwinter Meeting, 1 February 1960, Agenda.
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recommended that the Bill take the form of a constitutional amendment, which would apply to

the provinces, or, failing that, that a reference be made to the Supreme Court to ensure that

Parliament was acting within its jurisdiction.59 In any case, they chose to oppose the Bill on

the grounds of larger constitutional questions rather than on principle. One Honorary executive

member, however, stood firmly opposed on principle:

[I]f we use the proper approach we may be able to satisfy a substantial portion
of the public that objections of Canadian lawyers' are designed to preserve a
greater degree of liberty and freedom and to prevent the placing of those liberties
and freedoms in some kind of "limited straight-Jacket. "60

That testimony exemplified just how delicate the issue was. In raising it, the Diefenbaker

government had inadvertently placed opponents of the Bill in the position of appearing to oppose

civil liberties. Such were, and still are, the politics of rights.

From the correspondence found in the Bar's papers, it appears that neither Diefenbaker

nor Fulton took any effort to explain clearly the government's position. Had they done so, they

might have realized how similar the two positions were. The government merely wished to

reaffirm Parliament's responsibility to protect civil liberties rather than confine them to a

"straight-jacket." Although theoretically this was the jurisdiction of the traditional law courts,

the Bar might not have objected so strongly had the government's position been explained more

clearly. Because the Bar did make a formal representation, the Department of Justice found it

necessary to consider it. Driedger believed that the issues raised by the Bar had already been

discussed in detail, and therefore no reply was necessary.61 There was a certain degree of

fatigue in having to continually explain the government's position. There was no intention to

59 "Memorandum Re BC-60 'The Canadian Bill of Rights'" prepared by The Canadian Bar Association, 3 March 1959,
found in Justice, fIle 182000-29, "Bill of Rights Act", 1958.

60 Bar Association Papers, R.A. MacKimmie to Donald McInnes, 20 January 1960.

61 "Memorandum For the !vfinister of Justice", 10 April 1959, Justice, file 180667-1, "Canadian Bill of Rights", 1957.
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override provincial jurisdiction, and while this seemed to be clear and

government officials were often asked to explain why and accept recommendations.

Another critic, F .R. Scott, seemed to stir up more controversy than any other

person or organization. Scott considered the Bill to be inadequate, since, as he put it, "...

legal consequences which would flow from its enactment are at best extremely few if

Notwithstanding that, he nevertheless claimed publicly that in addition to recognizing the

of association, it would disallow a provision of an agreement (which affected that

limiting the labour organizations employees could join) that ended a strike by employees

CBC early in 1959. E.L. Bushnell, acting President of the CBC, thought that "... Scott

talking through his hat," but if he was not, his claim" ... would certainly put us [CBCl in a

unenviable position. "63 The Prime Minister's Office quickly received word of Scott's

interjection. Gowan Guest, Diefenbaker's executive assistant, notified Fulton of the

Minister's concern, and asked that his officials consider the matter immediately.64 jackett.

to see how Scott's claim could be supported by the Bill, but he did advise the government

to become preoccupied with debating "particular situations" which" ... results only in the

object and scope of the Bill being obscured."6,5 That Scott's provocative claim received

immediate attention by Mr. Diefenbaker, however, was evidence of the Prime

propensity to become overly concerned with "particular situations," especially those which

not correspond with his interpretation. Moreover, as with the questions concerning the

62 F.R. Scott, Civil Liberties and Canadian Federalism (Toronto: University of Toronto Press, 1959), p. 50.

63 E.L. Bushnell to Mrs.· R. Meabry (Executive Assistant to George Nowlan, Minister of National Revenue), 13
1959, Diefenbaker Papers, Prime Minister's Office Series, vol. 366, file 413.1, p. 285460.

64 Guest to Fulton, 23 March 1959, Ibid., p. 285458.

6S "Memorandum for the Minister of Justice", 24 March 1959, found in Diefenbaker Papers, vol. 17 of Restricted
Series, file 413.1 Conf., pp. 286495-96.
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of section four discussed earlier, it clearly showed that he did not intend to have

jurisdiction, in this case over the CBC, affected.

Almost a year later, Scott returned to his original understanding of the Bill: it

inadequate. He wrote Mr. Diefenbaker with a "... suggestion for making the Bill binding

provincial legislatures, without the necessity of securing [their] prior unanimous approval

something Diefenbaker argued to be in fact necessary. Of course, Scott's suggestion would

Parliament, and, very much like Laskin's argument, was premised on the belief that

acting unilaterally could instruct the United Kingdom Parliament to pass an amendment, one

applicable to the provinces. Even though he argued that only Parliament could

relation to civil liberties, he suggested that the provinces could opt in to the amendment

thereafter be bound by it.66 This was confusing and inconsistent. Officials at Justice

that Scott "glossed" over one important point: not even Scott's suggested amendment

place the Bill of Rights beyond the reach of the Parliament of Canada, because it could

amended by a further Act of the United Kingdom Parliament at the request of the

of Canada. "67 This would prove to be a frequently used argument against those

entrenchment.

Another, yet more creative, proposal for entrenchment came from Professor

McRae of Carleton University. McRae recommended that a special amending procedure, a

thirds majority of the House of Commons, for instance, be included in the Bill.68

procedural restraint, or what is known in legal circles as a "manner and form" requirement,

66 Scott to Diefenbaker, 21 December 1959, Diefenbaker Papers, Prime Minister's Office Series, vol. 366, file
pp. 285648-49.

67 "Memorandum for the Minister of Justice", 11 January 1960, Justice, file 186000-8 part one, "Bill of Rights
1958.

68 Kenneth D. McRae to Diefenbaker, 30 January 1959, Diefenbaker Papers, Prime Minister's Office Series, vol.
me 413.1, pp. 285509-10.
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given a great deal of consideration by scholars ex pose facto. 69 When it was raised by

the Department of Justice, Driedger in particular, argued that not only would it

undesirable precedent, but would impose ".. . political and practical difficulties" on

amendments or, indeed, conscious violations of the Bill.~ This was, of course, precisely

McRae had in mind. Driedger's response, like so many others, revealed just how

Department of Justice, and, to a lesser extent the government, was in proceeding with

statutory bill of rights, let alone a constitutionally entrenched one. Such resistance,

would not make the issue go away.

... And the Government Response

On 26 February 1959, Cabinet met to discuss the Bill for the first time in six

The purpose of the discussion was to consider suggested amendments, if any, to the

the Bill. Justice had received a vast array of suggestions ranging from the right to own

the right to drink pure water, the latter being a "protection against mass medication. lt71 Of

all, Fulton argued that only one concern was worth considering: the principle that no

can bind a future Parliament. Fulton had earlier agreed with Cabinet that the principle

intact, but in his letter to Mr. Diefenbaker, he expressed a concern that future parliaments

violate the provisions of the Bill, "... either deliberately, or perhaps even unwittingly....

,69 See, for example, Tamopolsky, pp. 92-112, 141-43; or, more recently, see Ian Greene, "The Myths of
and Constitutional Supremacy" in David P. Shugarman and Reg Whitaker, eds." Federalism and Political
Essays in Honour ofDonald Smiley (Peterborough: Broadview Press, 1989), pp. 267-90.

70 "Memorandum for Mr. Jackett", 18 February 1959, Justice, me 180667-1, "Canadian Bill of Rights", 1957.

71 "Memorandum for the Deputy Minister", 19 December 1958, Ibid.

on Fulton to Diefenbaker, 27 January 1959, Diefenbaker Papers, vol. 17 of Restricted Sub Series, me 413.1
pp. 286497-98.
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had already been established that any Parliament wishing to override the Bill through

of one kind or another would have to indicate such intention in the proposed legislation. But

was implicit in the Bill. Fulton proposed that the words "unless it is otherwise expressly

in any Act of the Parliament of Canada" be included in section 3 of the Bill for

It was neither a victory for nor a blow to parliamentary sovereignty. It was merely an

that Parliament express clearly its intention to override the Bill and thereby stimulate

discussion. The parliamentary principle remained intact.

During that meeting, Mr. Diefenbaker raised for the first time the possibility of

the Bill as an amendment to the B.N.A. Act. Representations made by the Canadian

Association and other interests had apparently swayed him to reconsider his earlier

the matter. In addition, he wondered whether or not the Bill ought to be placed

parliamentary committee. But, as the minutes and conclusions of Cabinet indicate, the

were merely mentioned, and not at all discussed in detail. 74 The significance of the

is two-fold. One rather obvious point is that they were an indication of a government

the face of public opinion of its initial position. More importantly, however, they

exemplify Mr. Diefenbaker's personal approach to government. The under!ying tenet of

approach was public participation. For a parliamentary democracy to be effective, he

the public must be aware, and, ideally, supportive, of virtually every decision of

Acquiring that support meant that Parliament, or the government, had to be attuned to

interests of the people at all times. This, of course, posed practical difficulties for

Because Mr. Diefenbaker was preoccupied with the polls, as one commentator

73 Ibid; Cabinet Minutes and Conclusions,vol. 2744, 26 February 1959.

74 Ibid.

75 Hutchinson, p. 329.

98 

legislation 

that 

stated 

clarification.73 

assurance 

public 

enacting 

Bar 

position on 

before a 

questions 

suggestions 

unsure in 

seemed to 

that 

believed, 

Parliament. 

the 

governing. 

quipped7s, 



decisions in government wer~ not only delayed but arrived at amidst a confusing array of

benefit analyses. His hesitation; a characteristic not unlike Shakespeare's Hamlet, proved

a detriment to his ability to lead.

What follows after that meeting is a frustrating tale of delay, mismanagement

indecision. The Bill of Rights, to put it simply, became bogged down. In a Cabinet

drafted to establish government initiatives and priorities for the rest of the 1959

"possible Bill of Rights insofar as Dominion jurisdiction [was concerned]" was listed as

eight under the heading Major and Reasonably Urgent.76 This, of course, was flexible,

there was even more evidence to suggest that Cabinet was somewhat indifferent to the

Fleming is known to have disapproved of the need for the Bill. 77 Howard Green was

enthusiastic about it, as he later recalled. In fact, he "teased" Diefenbaker about how

took it.78 Only two Ministers Diefenbaker and Fulton spoke on the proposal in

and even Fulton later acknowledged that it was largely Diefenbaker's project. 79 The

meeting at which the Bill was discussed took place at the end of May. Green, the

leader in the House, noted that the date of prorogation was contingent on whether or not the

was to pwceed in the current session. The Prime Minister then spoke, saying that "... it

to him... that the measure should be referred to a Parliamentary Committee." But nothing

to be said in public until more progress was made on the business then before the

Less than one month later, he decided that in the ev.ent that "circumstances did not permit

76 NAC, Records of the Privy Council Office, RG2, vol. 2741, Cabinet Document no. _69-59.

77 Supra, chp. one, p. 12, fn. 6.

71 Stursberg, Leadership Gained, p. 217.

79 Supra, fn. 20.

80 Cabinet Minutes and Conclusions, vol. 2744, 26 May 1959.
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introduction of the Bill ... at the present session, it would be the first bill presented at the

session. "11 The government wished to prorogue by 18 Iuly 1959, but failing that, it

introduce the Bill immediately, and thus prolong the life of the session.

Although the government was without a well managed parliamentary programme

timetable, Mr. Diefenbaker, in characteristic fashion, placed the blame on an

opPOsition.82 He might have blamed himself. A contributing factor to this

and a painful irony was his campaign pledge, and insistence, that the rights and

Parliament be restored. He restored them with a vengeance. "He insisted that each

however tiny it was, ... be submitted to Parliament," Pierre Sevigny later recalled. 83

on Cabinet mounted. It was not uncommon for Cabinet to meet four times a week.

1959, there were 164 meetings.84 While it is unfair to suggest, as did Newman, that

Diefenbaker in Cabinet was "congenitally indecisive", or that he "... regarded his cabinet

handy political sounding-board... "KS, it is correct to argue that issues were often given

consideration than was necessary. And this was especially true of the Bill of Rights. By

summer of 1959, the government's position on the Bill had changed only slightly a

commas and clarifications -- yet Mr. Diefenbaker still seemed unresolved.

On the day of prorogation, he announced that the Bill of Rights would be

first reading at the beginning of the next session. Following second •reading, it

submitted to a joint parliamentary committee "... to consider no other question than

81 Ibid., 21 June 1959.

82 Ibid., 13 July 1959.

83 Stursberg, Leadership Gained, p. 177.

84 Newman, p. 93.

85 Ibid., pp. 92~93.
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terminology of the bill" (emphasis mine).86 It appeared, then, that he had little

altering the form of the Bill. This did not, however, prevent Cabinet from discussing

in great detail.

Of all the representations received by the government, the majority centred on the

limited scope and capacity. Having before only acknowledged the concerns, Cabinet

addressed them fully in the fall of 1959. At the same time, the opposition had indicated

bill in the form of amendment to the B.N.A. Act was a more effective course of action.

Diefenbaker wondered if the provinces should be consulted. In the discussion that

several points were raised, although a recurring theme was the presence of time. There

knowing how long consultation with the provinces would take, and the Bill had to be

"without fail" at the forthcoming session. Moreover, it was noted, and feared, that since

proposal was confined to Dominion jurisdiction, and appeared to be consistent with the

trend in the constitutional jurisprudence rendered by the Supreme Court of Canada,

with the provinces might create an undesirable precedent. On the whole, it was "...

to avoid a constitutional fight." Some members of Cabinet saw no need to alter

government's present course of action. Politically, it was not necessary. The point was

raised that while a constitutional amendment to the powers of Parliament alone,

section 91, appeared more efficacious than a statute, it too was subject to a similar

repeal or amendment as an ordinary statute. This argument, irrelevant as it was

comprehensive bill of rights, seemed to carry the meeting. Though no decision was

appeared "preferable" to Cabinet that the government need not alter its position. An

could be made "some years later." For the time being, the Prime Minister outlined a

course of action, one that entailed a parliamentary committee which would be free to consult

86 Debates of the House of Commons, 181uly 1959, pp. 6293-94.
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provinces. This, since" ... some ... were bound to reply in the negative [,] would frustrate

Liberals. "87

This foray into constitutional politics would soon return to haunt the governm~nt, and

Diefenbaker, in particular. Not only was it not mentioned that an agreement with the

(a comprehensive bill) required prior agreement on an amending formula, but

omitted from the discussions were the already known views of some provincial

Leslie Frost, the Progressive Conservative Premier of Ontario, had earlier proposed that a

conference be called to discuss Mr. Diefenbaker's proposal.ss At the beginning of the

session, Mr. Diefenbaker had received a personal letter from Tommy Douglas, Premier

Saskatchewan. In it, he "urged" Mr. Diefenbaker to convene a Dominion

Conference to consider the enactment of a bill of rights by way of constitutional amendment.

described bills of rights such as Diefenbaker's, albeit passed with the "... utmost good faith

as "...ephemeral things [which], under pressure, ... can suddenly disappear'-"89 The

though acknowledged by the Prime Minister's Executive Assistant, Gowan T. Guest,

arguably" drafted with the intention of being tabled in the House. A few weeks later,

Argue, the then CCF House leader, requested copies of all correspondence and other

exchanged between the two levels of government on the proposed Bill. Subject to the

customary exceptions and reservations," Me. Diefenbaker granted his request, and the

letter was disclosed. But it was never raised in Cabinet from the moment it was

P:1 Cabinet Minutes and Conclusions, vol. 2745, 8 October 1959.

81 The Ottawa Journal, "Frost Urges Conference on Overall Bill of Rights", 9 September 1958.

89 Douglas to Diefenbaker, 19 January 1959, Diefenbaker Papers, Prime Minsiter's Office Series, vol 366, file
pp. 285554-60.

90 Debates ofthe House ofCommons , 9 February 1959, p. 805; Argue is known to have received it, since he later
it as evidence that successful provincial consultation was possible; Ibid., 4 July 1960, p. 5671.
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the passing of the Bill. The Prime Minister's early conclusion that the provinces, "jealous" as

they were, would never be interested was slowly beginning to appear premature.

The opposition periodically through the 1959 session questioned the Prime Minister on

whether he would consult the provinces, to which he replied on one occasion "simply no." Paul

Martin, the Liberal member for Essex East, thought that the scheduled conference on fiscal

matters provided the Prime Minister with such an opportunity.91 Diefenbaker's answer

remained unchanged. Though it later appeared that Mr. Diefenbaker might be flirting with that

proposition, that issue was finally put to rest in a letter from Fulton dated 24 November 1959.

The letter reaffirmed what he had told Diefenbaker in person, and in Cabinet, only a week before

(and presumably for the last two years), that "it was our [his and his department officials]

considered opinion... that it is preferable to [proceed] by way of a statute ... rather than... a

Constitutional amendment." There was a hint of frustration in Fulton's letter. To remove any

lingering doubt of the Prime Minister, he appended a memorandum containing "very interesting

reflections", prepared by his deputy, Jackett, and which he found "both sound and interesting. 1'92

In it, Jackett was blunt. While he acknowledged the argument that' certain liberties were so

fundamental that no legislature should encroach on them, he countered stating that the Bill was

drafted by human beings and would be applied by human beings who were capable of error.

There was a "real possibility," he continued, that an application of the Bill might be "... injurious

to the individual rather than a protection to him." He then offered in plain terms the gist of the

department's theoretical approach:

Is a government, faced with a judgment of the Supreme Court of Canada which
it is convinced is going to have terrible social consequences and which it is

.
91 Ibid., 10 February 1959, p. 857.

92 Fulton to Diefenbaker, 24 November 1959, Diefenbaker Papers, vol. 17 of Restricted Sub Series, file 413.1 Conf.,
p.286477.
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convinced is abhorrent to the vastpreponderan~e o/right-thinking people, going
to have to say that the country must resign itself to such consequences because
nine judges (or three out five) felt constrained by words which taken literally
appeared to dictate such an unforeseen and calamitous result? (emphasis original).

Jackett impressed on the government, as did Fulton on Diefenbaker, the need for

retain the capacity to "... correct unforeseen harmful results of the Bill."93 This should not

been, and was not, too difficult for Mr. Diefenbaker to both grasp and accept. But nor

it have been necessary to make the point obviously it was..

One problem Mr. Diefenbaker had with this approach was the perception that the

provided no tangible benefits: there was nothing to show the voter. Returning to an earlier

he suggested to Fulton that a "Scrutiny Committee", presumably a standing

Parliament, be set up to monitor and review legislation. It is conceivable that public

would have been permitted under such a scheme. This would have given the voter

concrete and identifiable. While he saw some merit in the idea, Fulton was

apprehensive. He feared that such a committee, ".. .in an attempt to justify its existence, ...

...embarrass the Government.... "94 Fulton's objection was wise, but the

Diefenbaker's recommendation was its affirmation of Parliament's role in the area of

liberties; and in this case it was suggested that Parliament take affirmative action to address

concerns over civil liberties.

In March of 1960, Fulton forwarded several memoranda prepared by his

pertinent to the Bill of Rights.9S In them were several arguments consistent with the

93 "Re: Bill of Rights Amendment to Constitution", 2 November 1959, in Diefenbaker Papers, Reference
vol. 68, pp. 39784-87.

94 Fulton to Diefenbaker,7 March 1960, Diefenbaker Papers, vol. 17 of Restricted Sub Series, file 413.1
286472-74.

9S Fulton to Diefenbaker, 3 March 1960, Diefenbaker Papers, vol. 17 of Restricted Sub Series, file 413.1
286475.
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underpinnings of the proposed Bill. For instance, in response to a representation made by M.e.

Shumiatcher, a well known Saskatchewan lawyer (who, incidently, advocated entrenchment),

Driedger, referring to the purposely vague term "constitutional safeguards, II did ... not think

[the government] should go as far the American Constitution." In a separate memorandum, he

was more explicit: "if there is to be any surrender of ... sovereignty [by Parliament] then... it

ought to be on the theory that sovereignty resides in the people of Canada. However, this

republican theory of government, he believed quite correctly, was "... in conflict with our

monarchical theory of government. II On the whole, he found the discussion(s) on entrenchment

less than intelligent.96 "The more I think of it," Jackett, who never questioned Driedger on this

issue, wrote to Fulton, ... any proposal for [entrenchment] is, to the extent that it claims some

greater protection for the individual, of no real value. "97

By then, the twenty-fourth Parliament was well into it third session which opened on 14

January 1960. In this session, the Bill was to pass "without fail," though it quickly seemed not

without delay or confusion. The first obstacle to quick passage came from the Legislative

Assembly of Quebec. Early in February, a motion was introduced in the assembly to determine

whether or not the proposed Bill infringed on provincial rights. The former Premier of Quebec,

M. Duplessis, had been satisfied that the Bill purported in no way to affect the division of powers

between the two governments. With an election soon expected, however, the then Premier

Antonio Barrette was pressured into taking a stronger stand on provincial autonomy. Georges-

Emile Lapalme, the de facto Leader of the Opposition (Jean Lesage, Liberal leader since 1958,

915 "Memorandum for the Minister ofJustice", 23 March 1959, Justice, file 180667-1, "Canadian Bill of Rights" , 1957;
"Memorandum for Mr. Jackett", 3 November 1959, in Diefenhaker Papers, Reference Series, vol. 68, p. 39788;
"Memorandum for the Deputy Minster", 29 October 1959, Justice, file 186000-8 part two, "Bill of Rights C-79 ,
1958.

97 "Note to the M~nister of Justice", 3 November 1959, Justice, file 186000-8 part one, "Bill of Rights C-79", 1958.
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had yet to secure a seat), moved that a resolution be adopted to inform Ottawa of the province's

concern with the proposed Bill. As the Montreal Gazette put it:

... the devotion of the Quebec voter to the cause of provincial autonomy
convinced the Quebec Liberals that there was more to... provincial rights ... than
they had previously suspected. And since then, they have neglected no
opportunity to assure one and all that they are devoted to the provincial autonomy
cause.98

The motion was seconded by Antoine Rivard, Attorney-General for Quebec, thereby ensuring

unanimous consent in the legislature. The Cabinet records show that Mr. Diefenbaker was

"disturbed" by Rivard's actions and public remarks in support of the motion. The Bill would

have to be delayed, he argued, until Fleming, the Minister of Finance who was scheduled to meet

Premier Barrette later in the week, could find out more of what his government was up to.99

Fulton, also, went to Quebec. Before leaving, however, he wrote Diefenbaker asking

him "... to reconsider insisting that he [Rivard] make a statement.... " Fulton felt that the

resolution passed unanimously by the Quebec legislature was" ... not as offensive as was first

understood... ", and therefore was hard pressed to insist on a retraction. 1°O While Bryce

believed the resolution posed "some 'problems because of its wide assertions of exclusive

jurisdiction... "101, it merely reasserted "... that the rights of the province ... must not be

restricted ... by an Act of Parliament.... "102 On 2 March 1960, Fulton met with Rivard, during

which he recognized that some fundamental freedoms fell within provincial jurisdiction, but

98 Montreal Gazene, "The Bill of Rights Revisited:", 10 February 1960.

99 Cabinet Minutes and Conclusions, vol. 2745,9 February 1960.

100 Fulton to Diefenbaker, 24 February 1960, Diefenbaker Papers, Reference Series, vol. 68, pp. 39983-85.

101 Bryce to Diefenbaker, 22 February 1960, Ibid., p. 39988.

102 On 19 February 1960, Antoine Lemieux, Clerk of the Legislative Assembly of Quebec, sent to Prime Minister
Diefenbaker the resolution passed on 17 February 1960. This is taken from that copy which now is part of the
"Operational Records for the Year 1960", Records of the Privy Council Office.



assured him that the Bill was confined to Dominion jurisdiction.lOO Rivard must have

satisfied with Fulton's assurance, since he shortly thereafter argued publicly that he was

opposed to the Bill.104

Also raised at that meeting by Rivard was concern about the Dominion

disallowance. Bryce warned Mr. Diefenbaker that the opposition might ask him whether he

serious enough about rights to use the government's power of disallowance to enforce

the provincial level. Though Bryce was unable to advise as to how he should respond,

Diefenbaker had while in opposition argued for just such a use of disailowance.105

Diefenbaker failed to consider fully then, and what Fulton informed Rivard of, was that the

of disallowance was an executive act performed by the Governor General-in-Council

therefore had nothing to do with Parliament. 106 However, there was, as Bryce argued, no

answer; a memorandum by the Department of. Justice on the possible

controversial labour legislation passed by Newfoundland had recently noted that the only

ground on which to base disallowance was a jurisdictional ground, namely, the

interest. 107 Were civil liberties part of that interest?

In Mr. Diefenbaker's opinion, they were, and on 1 July 1960 when the Bill was

before the House for second reading, he as much confirmed that by referring to the Bill as

the conscience of the people of Canada. If The Bill was long overdue (a truth made more

103 "Memorandum: Interview with Hon. E.D. Fulton Re Visit to Quebec", 2 March 1960, Diefenbaker
Reference Series, vol. 68. p. 39990.

104 Montreal Gazene. "Not Against Bill of Rights". 3 March 1960.

105 Supra, chp. three. pp. 58-59.

106 Supra. fn. 103.

107 "Memorandum for the Minister of Justice", 9 March 1959, Justice, file 186000-8 part two, "Bill of Rights
1958.
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in light of the fact that it reappeared with only two minor changes), but that seemed not to bother

those supporters who crowded the galleries during the debate. The tone ofDiefenbaker's speech,

the loftiness of his ideas, and the grandiloquence of his diction all made the address an occasion

to remember. The Bill was, in his words, the "Canadian Magna Charta." Referring to past

incidents such as the Liberal government's handling of the spy investigations in 1946, he pledged

that habeas corpus would never be "swept aside" as long as his Bill was on the statute books.

As he saw it, the Bill would prohibit "... any Government [from] interfer[ing] with my right to

speak within law, my right to be free from the threats ... of a police state, whether consciously

or unconsciously administered." The truth of these claims was irrelevant. He appealed to

emotion, to what he believed every Canadian would understand:

I am a Canadian, a free Canadian, free to speak without fear, free to worship
God in my own way, free to stand for what I think right, free to oppose what I
believe wrong, free to choose those who govern my country. This heritage of
freedom I pledge to uphold for myself and all mankind. 108

Little was said on the irreconcilable issues of entrenchment and parliamentary supremacy,

other than the argument that provincial consent would probably mean years of delay. In Cabinet,

four days later, the government reaffirmed its position. The record shows that Mr. Diefenbaker

merely reviewed the course of the debate onthe Bill and "... drew attention to the probably wide

ranging effects of section 3 [previously section 4]", the one outlining the duties of the Minister

of Justice. 109 But a letter by Fulton to Diefenbaker drafted later that day shows that more was

said. Fulton was concerned that he had taken the wrong postion earlier that morning; namely,

that the Bill would override past legislation. What he wanted to say was that since" ... no

Parliament can bind afuture Parliament, we [the Department of Justice] could only provide that,

101 Debates of the House of Commons, 1 July 1960, pp. 5643-50.

109 Cabinet Minutes and Conclusions, vol. 2745, 5 July 1960.

108
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in orderfor future statutes to override the Bill ofRights such statutes must expressly so provide"

(emphasis original). This, he believed, would still enable Parliament, if required in "the national

interest", to deny fundamental rights. 110 In other words, the principle of parliamentary

supremacy remained legally intact, but had been altered inasmuch as the Bill was intended to

impose political constraints on future Parliaments.

During the debate in the House, those in opposition were careful not to appear too critical

understandably so, given the inherent danger of appearing opposed to the Bill of Rights. But

Mr. Pearson, the leader of the Opposition, and others did have concerns they wished to express.

For instance, why, it was asked, did the Prime Minister delay and introduce the Bill when the

session was soon to end? Moreover, while Pearson accepted the politically binding nature of the

Bill, he nevertheless questioned its efficacy. Paul Martin went so far as to warn of the danger

involved in codifying rights, as the Bill did.111 While, on the whole, they supported the Bill

in principle, they still prepared a partisan strategy. Pearson, for instance, had his advisors find

out how many times Mr. Diefenbaker was in attendance while a member of the joint committees

of 1947-48: he was absent for fifteen of the twenty sessions. Moreover, it was revealed to

Pearson that most Conservatives who spoke in the Bill of Rights debate "... did not do so of their

own volition. II Apparently, Mr. Diefenbaker had called in the party Whips in an effort to see

that the government backbenchers spoke on the issue. One backbencher began his speech with

"... I had not expected to take part in this debate... , and the opportunity has been thrust upon me

in a hurry."112 This was certainly possible. In Cabinet, following the Rivard incident, Mr.

no Fulton to Diefenbaker, 5 July 1960, Diefenbaker Papers, vol. 17 of Restricted Sub Series, me 413.1 Official, pp.
286538-41.

III Debates of the House of Commons, 5 July 1960, p. 5731.

112 NAC, Lester B. Pearson Papers, MG 26 N2, vol. 160, "Memorandum For Mr. Pearson" from L.F. Jones, 7 July
1960; See Debates of the House of Commons, 4 July 1960, p. 5707.

-



Diefenbaker said that the "... members from Quebec would be expected to know what

expected of them when the time came to vote· on the Bill of Rights. "113 Despite

stratagems to embarrass the government, the real political manoeuvring on behalf of the

as well as the CCF, dealt with the question of provincial consultation.

The CCF members proposed an amendment that would require the Prime

consult the provincial governments. While the Liberals endorsed this idea, they argued it

ensure delay and thus helped the government vote it down. 114 However, when the Bill

before the parliamentary committee set up to examine the Bill, Argue and Martin worked

to embarrass the government on the question. The parliamentary committee consisting of

MPs (nine Conservatives and Mr. Argue) began its work on 12 July 1960. Immediately,

question as to whether the provincial governments would be invited to make representations

raised. Though no ~wer was given, it was made perfectly clear by the government

that provincial consultation was not anticipated. The Prime Minister continued to receive

questions in the House, to which he once hinted that "informal discussions" during the

Dominion-Provincial conference on fiscal matters were possible. 115 Then came a surprise,

which was almost too contrived to pass for coincidence. At the intergovernmental meeting,

on 25 July 1960, the new Premier of Quebec, Jean Lesage, a former Minister in the 51.

government, went out of his way to endorse, in principle, the entrenchment of the Bill of

The experience of the past few years has convinced the Government of Quebec
that human rights are not sufficiently protected in the sphere of provincial
jurisdiction. We therefore believe that it is now necessary for us to have a Bill
of Human Rights [as] part of our constitution.116

113 Cabinet Minutes and Conclusions, vol 2746,9 February 1960.

114 The Globe and Mail, "MPs Reject CCF Bid to Consult Provinces on New Bill of Rights", 5 July 1960.

115 Debates ofHouse of Commons, 20 July 1960, p. 6561.

116 Dominion Provincial Conference, 1960 (Ottawa: Queen's Printer, 1960), p. 127.
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This intervention was doubtless engineered by Martin and Pearson, and other opposition

members in Ottawa, and the same can be said for a similar request by another Liberal Premier,

Louis Robichaud of New Brunswick. Not only. was the credibility and sincerity of Lesage

naturally impugned, for less than six months previous to this his party had resolved that the

proposed Dominion Bill must not restrict, alter or amend the sacred rights of his province, but

he waffled in his explanations to the press. He was of the opinion that the Bill "... would have

a much greater actual and symbolic value if it were a part of our constitution," while insisting

all along that it not encroach on provincial jurisdiction (emphasis mine).117 To be fair, he also

made reference to a joint address or declaration between the two governments, but how that

would be of greater "actual value," or for that matter, any more a part of the constitution, than

what was already proposed remains unclear. Responding to allegations of manipulation, both

Argue and Martin argued that as many as five provincial premiers were prepared to consider an

agreement. In addition to Lesage and Robichaud, they had it on good authority that the premiers

of Saskatchewan, Alberta and British Columbia were also interested. 118 And, as mentioned

above, there was the earlier suggestion made by Premier Frost of Ontario that the Bill be

discussed at a joint conference. 119 He did not, however, renew his proposal, perhaps out of

consideration for Mr. Diefenbaker.

The opposition had succeeded in giving the appearance that an agreement with the

provinces (exactly what kind was irrelevant) was not beyond the realm of possibility, despite Mr.

Diefenbaker's claim. Unwilling to consult the provinces, and unwilling.to let that be known, he

117 The Globe and Mail, "Quebec Chief Wants Rights Declaration On Parley's Agenda", 24 July 1960.

118 Special Committee of the House of Commons on Human Rights and Fundamental Freedoms (Ottawa: Queen's
Printer, 1960) pp. 544-46, 567; The Globe and Mail, "Committee Defeats Bill of Rights Delay", 27 July 1960.

119 Supra, rn. 88.



had relied on the probability that they would not consent. This was certainly the

the committees of 1947-4"8 and 1950, as he often argued. But now, he was almost

capitulate. Through his Finance Minister, Fleming, he notified the House that a proposal

made to hold a joint conference between the Minister of Justice and the provincial

General to discuss the methods through which the constitution might be amended. In

meantime, the Bill would pass as planned, but if an amending procedure could be agreed on,

the government would be open to the question of entrenchment. 120

The development of the government's initiative on the amendment procedure is in its

right a fascinating tale, but, for practical reasons, not altogether relevant to this study.

relevant, however, is the fact that it was not initiated as a result of the Bill of Rights

Rather, informal discussions were initiated as a result of the unanimity obtained early in

an amendment in connection with the compulsory retirement of county and district

Fulton believed it was a good opportunity to repatriate the amendment procedure. 121 What

of particular significance to the Bill of Rights debate was the government's decision in

to delay the amendment and "... await developments in the Senate on the Bill .... "122 Since

decision was made in the midst of pressure to consult the provinces, it is not

suggest that delay was considered in an effort not to provide the opposition with a

example of unanimity.

The Bill of Rights received Royal assent on 10 August 1960. Unfortunately, it did

receive the public attention it deserved. "Perhaps the most noteworthy feature of the

120 Debates o/the House o/Commons, 28 July 1960, pp. 7105-06.

121 Fulton to Diefenbaker, 19 February 1960, NAC, E.A. Driedger Papers, MG 31 E39, vol. 9,
Amendment Act, 1960-1962".

122 Cabinet Minutes and Conclusions, vol. 2745, 19 July 1960.
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the Bill", Tom Gould of the Victoria TImes argued, "... was the singular lack of

generated. "123 Many others agreed, citing the government's unwillingness to

comprehensive constitutional amendment with the provincial governments one reason.

all but one of those Premiers who, allegedly or not, endorsed the idea, failed to instruct

delegations to pursue entrenchment during the conferences later held in the fall of 1960.124

the Bill had any shortcomings, it was the failure of the government, Mr.

particular, to explain its purpose and significance. Like Jennings who argued that the

of freedom remained in Britain precisely because they were accepted, Diefenbaker believed

they required continual expression. Shortly after his Bill was first introduced in

1958, he explained its purpose and significance.

... [It] is recognition of a kind that men can point to as something that belongs to
them not merely by old custom, not merely by judicial decision on a particular
occasion, not merely in the judgment of men learned in the law or in history, but
by the solemn declaration of their own representatives in their own Parliament
assembled. 125

This, in essence, was the relationship Mr. Diefenbaker drew between parliamentary

arid a bill of rights. But sentiments of this sort were so few thereafter; thus in the years

passage the Bill was left to explain itself.

123 Tom Gould of The Victoria Tunes for the C.B.C., "Preview Commentary", 8 July 1960, in Pearson Papers,
cit.

124 E.A. Driedger Papers; Not surprisingly. Saskatchewan was the only province to advocate a
entrenched bill of rights.

125 "Address at Bowater Awards Dinner". 17 October 1958, Diefenbaker Papers, Speech Series, vol. 23, no.
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CHAPrER FIVE

Conculsiogs

This study began with the thesis that through an examination of the manner in which Mr.

Diefenbaker conceived his Bill of Rights, a greater understanding of the form it assumed would

result. Hitherto, discussion on the Bill has inadvertently transposed the deterministic relationship

between manner and form by giving undue emphasis to its form in relation to the federal

principle. Rather than confine the discussion to this federalism-centred theme (which, incidently,

is not irrelevant), more emphasis was placed on the institutional and theoretical underpinnings

of parliamentary democracy in an effort to develop a causal and linear relationship between

manner and form. Throughout his career, Mr. Diefenbaker championed the representative

principle of parliamentary government which he believed to be the cornerstone of self

government, the most fundamental of political rights. That principle depended on the "solemn

pledge", to use Diefenbaker's words, of representatives to uphold and protect the fundamental

civil liberties of their constituents. Any peacetime limits on the representatives' capacity, for

instance through either institutional reform or abuse, was, to be blunt, repugnant to Diefenbaker.

Quite the contrary, he repeatedly argued that the quality of civil liberty stood in direct

re~ationship to the quality of parliamentary institutions.

The most convincing evidence of this relationship was his assertion that a bill of rights

would impress on parliamentarians, and those in government especially, an acute awareness of

the central importance of civil liberties. Therefore, if curtailment of civil liberties were

necessary, it should occur in a formal, deliberate, and visible manner, preferably through an Act

of Parliament. Following his election to Parliament in 1940, Mr. Diefenbaker was consistently

114



critical of executive encroachments on civil liberties, or, more generally, the rise of executive

power at the exp.ense of Parliament. This growing trend, manifested through orders-in-council

and legislative delegation, represented a derogation ofthe rights ofParliament, and, consequently,

a decline in the quality of civil liberty. As Progressive Conservative leader, he pledged in 1957

to restore the rights and supremacy of Parliament, a promise he believed would limit executive

power, and thereby restore the "rights of free men", as he put it. The intent of this pledge was

to force the executive to govern through Parliament. There is no evidence to suggest that he

acknowledged a contradiction between this pledge and his proposed bill of rights. In his mind,

there was none. When it was argued by parliamentary counsel that his Bill would in fact limit

the rights of Parliament, he quickly moved to assure Cabinet that such was neither his intention

nor desire. It logically followed, then, that any attempt or suggestion by Mr. Diefenbaker to

entrench the Bill had to have been considered in light of the parliamentary principle. In other

words, it was this parliamentary context that permitted the manner in which the Bill of Rights was

conceived and which dictated the form it assumed.

That this was true is exemplified by the government's handling of the challenge to the

Lord's Day Act, that venerable statute which was one of the first acts of Parliament impugned by

the Bill of Rights. The possibility of a challenge was first raised by Paul Martin during the Bill

of Rights debate. Mr. Diefenbaker immediately interjected, asking "In what way is the Lord's

Day Act inconsistent with freedom of religion?" 1 His question, provocative as it was,

nevertheless gave the impression that no inconsistency existed, at least not in his mind. During

the first two years of the Bill's operation, the Department of Justice received various

representations on the Act which professed to see a conflict between the old and new statutes.

Though amendments to the Act were considered, Mr. Diefenbaker felt it was better not to

1 Debates of the House of Commons, 5 July 1960, p. 5731.
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proceed just then in 1962.2 When leave to appeal was granted in the renowned case, Robenson

and Rosetanni v. The Queen, Fleming, the then Minister of Justice, wrote the Prime Minister that

unless instructed to do otherwise, he would intervene with the view that ... no conflict [existed]

between the provisions of the Canadian Bill of Rights and the application and effect of the Lord's

Day Act."3 His letter received no reply. The point to be made here is that litigation and legal

argument were not the methods preferred by the Diefenbaker government in the protection of

civil liberties. From their perspective, it was not the judiciary's role to interfere with the law

making authority of Parliament. Decades later, Howard Green echoed that view, remarking that

the essential distinction between the Bill and its successor, the Charter of Rights and Freedoms,

was litigation. "[L]aw suits for the next hundred years!", was Green's description of the

Charter.4 One might take Green's comment one step further and conclude that the two charters

represented different degrees of democracy, and that each determined a different quality of civil

liberty.

A judicially enforced bill of rights would most certainly have bound Parliament legally.

Rather than risk "giving the traditional law courts a policy making role, Mr. Diefenbaker chose

to bind Parliament politically, thus leaving it to the discretion of its members, and, by extension,

the people, whether or not to circumscribe civil liberties. To use Peter Russ~ll's phrase, Mr.

Diefenbaker took a "democratic approach to civil liberties" . His understanding of parliamentary

democracy was complemented by a syllogistic conception of liberty: The efficacy of

parliamentary institutions directly affected the degree of political liberty; where there was political

2 "Memorandum for the Deputy Minister" from Fulton, 26 March 1962, found in Diefenbaker Papers, vol. 1 of
Restricted Sub Series, pp. 022735-36.

3 Fleming to Diefenbaker, 18 December 1962, Diefenbaker Papers, vol. of Restricted Sub Series, pp. 022731-32.

4 Howard Green, "Howard Green: Using Canadian Common Sense", Bout De Papier 4 (Fall 1986), pp. 9-13.
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liberty there was civil liberty; therefore, the quality of civil liberty was contingent on the

of parliamentary institutions. The catalyst of this process, he believed, was the

expression of freedoms by a vigilant people; his Bill of Rights was such a catalyst.

For several reasons, few have viewed the Bill in this light. Apart from the

of the federal principle, there was a perceived preference for a comprehensive, entrenched

of rights (and the corresponding rhetoric adopted by Mr. Diefenbaker to endorse that

which prohibited a clear understanding of Mr. Diefenbaker's true intentions. Ironically, the

and confusion which surrounded the Bill's development owed very much to

approach to parliamentary government to force the executive to govern through

which was epitomized by the Bill itself. This approach, inasmuch as it purported to

public consensus, generated uncertainty, which led to indecision. Almost one hundred

earlier, Alexander Galt told l!.is Sherbrooke audience in 1864 that "... it [is] impossible to

that public opinion [is], in a complete sense, represented by the opinion of the members of

Legislature. lIS As Galt understood it, parliamentary governments are accorded the widest

possible to act first, swiftly if necessary, and suffer any consequences later. Diefenbaker

not have agreed; in fact, when rights and freedoms were at issue, he had little faith in

mandates.6 Moreover, he was of the opinion that the executive role viz a viz Parliament

a subordinate one, thus narrowing its latitude. This had its problems. There is a certain

of truth to Frank Underhill's observation that because he so often mistook

democracy" for parliamentary democracy, Parliament in fact became a "casualty" of his

If there was irony in tfiis observation, as Newman was quick to note, it would merely state

5 A.T. Galt, Speechion the Proposed Union of the British North American Provinces (Montreal, 1864), p. 8.

6 Debates of the House of Commons, 24 March 1952, p.721.

7 Cited in Newman, p. 60.
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obvious. Underhill's comment possessed a more fundamental significance, for it underscored,

perhaps unwittingly, Mr. Diefenbaker's understanding of parliamentary democracy, an

understanding that determined the form of his Bill of Rights.
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CHAP. 44

8-9 ELIZABETH II.

An Act for the Recognition and Protection of
Human Rights and Fundamental Freedoms.

[Assented to 10th August, 1960.]

The Parliament of Canada, affirming that the Canadian Preamble.
Nation is founded upon principles that acknowledge the
supremacy of God, the dignity and worth of the human
person and the position of the family in a society of free
men and free institutions:

Affirming also that men and institutions remain free
only when freedom is founded upon respect for moral and
spiritual v~ues and the rule of law;

And being desirous of enshrining these principles and
the human rights and fundamental freedoms derived from
them, in a Bill of Rights which shall reflect the respect of
Parliament for its constitutional authority and which shall
ensure the protection of these rights and freedoms in
Canada:

THEREFORE Her Majesty, by and with the advice
and consent of the Senate and House of Commons of
Canada, enacts as follows:

Recognition
aDd
declaratioD of
rights and
lreedoms.

PART I

(b)

BILL OF RIGHTS.

I. It is hereby recognized and declared that in Canada
there have existed and shall continue to exist without
discrimination by reason of race, national origin, colour,
reJigion or sex, the following human rights and fundamental
freedoms, namely,

(a) the right of the individual' to life, liberty, security of
the person and enjoyment of property, and the right
not to be deprived thereof except by due process
of law;



(b) the right o( the individual to equality before the
Jaw and the protection o( the law;

(c) freedom of religion;
(il) freedom of speech:
(e) freedom of assembly and association; and
(J) freedom of the press.

2. Every law 01 Canada shalt, unless it is expressly
declared by an Act 01 the Parliament of Canada that it
shaD operate notwithstanding the Canadian Bill 0/ Rightl,
be so construed and applied as not to abrogate, abridge or
infringe or to authorize the abrogation, abridgment or
infringement of any of the rights or freedoms herein rec
ognized and declared, and ill particular, DO law of Canada
shall be construed or applied 80 as to .

(a) authorize or effect the arbitrary detention, imprison-
ment or exile of any PersoD;

(b) impose or authorize the imposition of cruel and
unusuaJtreatment or punishment;

(c) deprive a person who has been arrested or detaintd
(i) of the right to be intonned promptly of the reason

for his arrest or detentioD,
(ii) of the right to retain and instrue' counsel without

delay, or
(ill) of the remedy by way of~ corp1AI for the

determination of the validity of his detention
and (or his release if the detention is not lawful;

(4) authorize a court, tribunal, commission, board or other
authority to compel & person to give evidence if he is
denied counsel. protection against self crimination or
other constitutional safeguards;

(e) deprive a person of the right to a fair bearing in
accordance with the principles of fundamental justice
for the detennination of his rights and obligations:

U) deprive a person charged with a criminal offence
of the right to be presumed innocent until proved
guilty according to law in a rair and public bearing
by an independent and impartial tribunal, or of
the right to rea.c;onable bail without just cause: or

(g) deprive a person of the right to the assistance o( an
interpreter m any proceedings in which he is involved
or in which he is a party or a witness, before a court,
commission, board or other tribunal, if be does Dot
understand or speak the language in which such
proceedings are conducted.

8. The Minister of Justice shaU, in accordance with such
regulations as may be prescribed by the Governor in Council.
examine every proposed regulation submitted in draft form

CoutncUoa
01 Jaw.

Dvtlel
oIMiai8ter
01 Julice.
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to the Clerk 01 the Privy Council pursuant to the Regu1aJionI
Act and every Bill introduced in or presented to the House
01 Commonst in order to ascertain whether any of the
provisions thereol are inconsistent with the purposes ~d
provisions 01 this Part and he shaJJ report any such m
consistency to the House of Commons at the first con- .
venient opportunity.

... The provisions 01 this Part shall be known as the Short title.

Canadian Bill 0/ RighU.

PARTll

15. (1) Nothing in Part I shaD be constroed to abrogate SaYiacL
or abridge any human right or fundamentaJ freedom not
enumerated therein that may have existed iD Canada at
t.he commencement of this Act.

(2) The expression "law 01 Canada" in Part I meau8 an --tAw 01

Act of the Parliament of Canada enacted before or after ~=:
the coming into force of this Act, any order, role or regula-
tion thereunder, and any law in force in Canada or in any
part 01 Canada at the commencement of this Act that is
subject to be repealed, abolished or altered by the Parliament
·of Canada.

(3) The provisions of Part I shall be constroed as Juril:dictJoe 01
extending only to matters coming within the legislative ParUameat.

authority of the Parliament of Canada.

6. Section 6 of the War Meaauru Act is repealed and the ~: Jlt4IVTtI

following substituted therefor: R.8.. c. 288

"6. (1) Sections 3,4 and 5 shan come into force only upon iDeo
the issue of a proclamation of the Governor in Council ~.!.tioG.
declaring that war, invasion or insurrection, real or appre-
hended, exists.

(2) A proclamation declaring that war, invasion or beiDSfur- ~la:;ti~D
rection, rea) or apprehended, exists shan be laid ore mitUd to

Parliament forthwith after its issue, or, if Parliament is ParUameDL
then not sitting, within the first fifteen days next thereafter
that Parliament is sitting.

(3) Where a proclamation has been laid before Parliament ~~=~~y
pursuant to subsection (2), a notice of motion in either
House signed by ten members thereof and made in accord
ancewith the rules of that House within ten days of the
day the proclamation was laid before Parliament, praying
that the proclamation be· revoked, shall be debated in that
House at the first convenient opportunity within the four
sitting days next alter the day the motion in that House
was made.

(4)

~~
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(4) If both Houses of Parliament resolve that the proc
lamation be revoked, it shall cease to have effect, and
sections 3, 4 and 5 shall cease to be in force until those
sections are again brought into force by a further proclama
tion but without prejudice to the previous operation of
those sections or anything duly done or suffered thereunder
or any offence committed or any penalty or forfeiture or
punishment incurred.

(5) Any act or thing done or authorized or any order or
regulation made under the authority of this Act, shall be
deemed not to be an abrogation, abridgement or infringe
ment of any right or freedom recognized by the Canadian
BiU of Rights."

Revocation
01 proclama
tion by
resolution.

Ca1UJditJ,.
Bill of Righu.
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